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that — d meto ablfera Work 5 this Nature to 
your Patronage; or that could make it proper: but 4 
a Senſe of ſomewhat: more diſtinguiſbing than thoſe, 
and of ſtricter Relation to my Argument; 4 Senſe —_ 4 
what I have known many Years" to be par =. 
your Loraſhip's er, that you are a true Friend 4 
to Virtue, and — 10 £ ce; l have 2 r. 
warded the Es 
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— and — This, / „ witl 
a Veneration for the Piety and var ny that have 
gone along with it, was a Reaſon not to be with. 
ſtood, to fix upon ſuch a Choice: which is but do- 
ing Juſtice to your Lordſbip, in acknowledging thank- 
fully before the World the Countenance you have 
given to the Suppreſſion of Vice; and to the 
Book, which contains a Collection of Laws to the 
ſame purpoſe, in finding a Patron for it who had 
ever an Inclination to them. And beſide theſe Rea- 
ſons, I have an Advantage that may very well en- 
courage me, in the exceeding Candour and Huma- 
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zun, even 4 the Moſes Times ; to halte 
Advantage or Defeff, and to bade art in Latin; that Legiſlatures, . 
2 were ſo diſpoſed, might tate the Hint, to nale more perfeli and effe- 
ual PO on Procifeoni of this kind: as will appear by the Propoſals 
whie in 178.3, to; obtain 4 | | Materiale fro .the 
Learned. * foreigh ., and which _ publiſh. here, (mmedjatel ly after 
the 2 7 excite, if. it may be, ſome better Hand fo reſume the Un- 
dextaking,, and 9 0 through with it. For hawing obtained a Char alter; hic 
char geld me with different Buſmeſs that required Attention, the Scheme Was 
>ifbly too large to he purſued by me. However: as I was ; ayilling. ! to do 
| ſomething towards it, and unwilling that the Colleffions I had made ſpuuld 

be entirely 1 as 3; 1 thought it 72 of. late, to. model and digeſt them 
fo far as $7" dT pretend to go in this Attempt : And I "eb pray 
God it may be of ſome Ser vice fo Religion and Vi irtue. 


Since I could not accom 5 all chat Was intended, it was. neceſſary to 
fix upon 4a certain Period. Where to Hop. And I have gone 20. lower than 
about the middle of the Eleventh Century; tho' I ſhould have been glad to 
have taken in the Sicilian (or W e Conſlitutions. of Frederic II, 
which avere formed i mto a Code, A. D. 1221. Bat I conſidered, that if 
F went down to thoſe, I muſh be uniform in the Account of other — — 
and the Uſages, or Dafür Statutes elſewhere, that might full ſo low 
would: pes Much. _ the work; and left it imper fed at-laſt; fer 
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Jowe: Qes the Author hermit, 
to thinks perfell. He bluſhes beforchand, fer tbe Proba-, 
bility, that Men of greater or. Memory, as. well as Parts and - 
Judgment than wes may be able" To. 
Cuſtoms which have #ſcaped bim; and to argue more Judiciouſly bon ſome 
Points where he Bat preſumed to argue: but he defires, that ſuch would 
either inform him of his Omiſſions and Miſtakes, or Publ ſh. a N eU Wark of 
their own, and fb 
be hal from am 
for 'of Arabic” 
anſuver Queries upon what was [ind from t 
being obliged, ( for want of un 

the Fi Deen Jrom Du Wer. 


1 5 % 


Folly to reviſe it; excepting That the late Te 
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12 1 4 for the moſt part, 110 adi he 2507 Fd benen 
(and not barely refer to them,) for the 
ſaticfatt ion of the Curious. And theſe Quotations ave generally'mrhe Mar 


themſelves in their own Language 


gent; only the Ancient Roman, and the Civil Law are inſtrted in the 
Body of the Page: but all either tranſlated, or the Subſtance, and Senſe 
given in our Mother- Tongue; that a mere Engliſh Reader may. be gratifi- 


ed, with underſtanding. aubatſoover is of con ſequenie in Them, upon 155 


Subj ett they relate to. And whether in the Mar ent or otherwiſe iſe, 
citing thoſe that are very tedious," (as ſome of the Novels, the Wiſigo 


thic, &c. ) I have uſually taken no more of them than Was, material eh : 


the purpoſe , leaving out Preambles, and loquacious. 11 ba A 


intermediate Sentences not requiſite to 2 the . 


Tho the Novels, and ſome © Laus 5 in the code were Wore in thi, 1 
recite them in the Latin Verf ion ancient annexed, us Being © 
with Civilians when the) 5 e them : but in certain Places 4 h, i I found 
leſs intelligible there, I have * the liberty fo corrett it V the Greek. 
And in citing from the Civil Law, I hade given the Book and Title 5 
number, (in the Pandects and Code,) as well as the Law and ection there- 
of ; for the eaſe of thoſe who have not been converſant in : that they 
may fmd the eee more ; than in the ſhort way of citing Which Law- 
ers generally follow. And for the like reaſon, T muſt explain to ſuch, 
(tho others are well acquainted with them,) the Abbreviations cuſtomary 
to denote the ſeveral di Mink Parts of that Work, 


F Stands for the Pandects, or Digeſt ; probably s re, comp 
by baſfty writing to this eur. / A. 
Inſt. he Inſtitutes 8 uſtiman. 
Cop. His Code. Cod. Theod. The W "IT 
Aux. The Authentics, or (aubich is all one, Nov.) the Novel $ of hits: 
FEUD. The Feudal Con itutionc. a | FOrer bk 
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It ſeems aſſo fe, that the Reader. ſhould be appr rized of - the reſoellive 
Ages (and as near as may be Vears, ) wherein x ff ſeveral Bodies 10 Laws 
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produte ſeveral. ancient Laus of 


Vive the, Imperettions” of this.” There «043 10 "Help 70 
q Profe * 
Cambridge, Mr. Okeley y, was 165 Find as to 3.5 iſe; ay 

Alcoran; 5 ** Aut ho 
om the e to, Ki ale 1 e FI. a 


Bt 


1 
IN, 


0 To 9ST 1 
The PR E EA C E. 8 

. * SS, wy + +1, . Yo . 1 "ns e 1 1 " 21 « , ; | | 
(generally upon the firſt" mention of," or \reference to them ;) but mot carried 
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The Chronology gines an Account of the Princes, Legiſlators, ancient. 
Lawyers, and Writers who are referred to; with reſpet? to the Tedrs where- 
2 eigned, lived, or died, before or after the Birth of Chriſſl. The 
utmoſt exactneſs in theſe. matters, is not neceſſary in ſuch a_work as thir; 
tho Li ht. is ro be given from Authors of Repute. Helvicus is my prin- 
cial 12 where he did not ſatisfy me, I have followed. orbert; and in 
Names or Incidents of great Antiquity, Sir Iſaac Newton. The Cbrono- 
logy f the Roman and Conſtantinopolitan Emperors, . it from that in 
Van Leeuwen's Edition of the Corpus Juris Civilis; the Kings of Lom- 
bardy, from Sigonius ; the Wiligorhic Mariana; thoſe of the Franks, 

from Mezeray; and our Engliſh Saxon, from our own Hiſtoriant. Where 
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I, have nothing to add farther, in a. Preface, than that I have ColleFions 
by me of the Laws of South and North Britain, with tho iſe of our Plan- 
tations in America, upon the like Subjekts, which I propoſe, by the Bleſſmg 
of God, to. digef and publiſh as 1 have die theſe; and admitting vo lf 
of time, ſhall ſet about it. In that work, reſuming in their place our an- 
cient Conflitutions, and taking in alſo, gur Ecclelialtic: „ (not to be done 
here, in ſuch a general work, without vaſt Enlargements from the Coun- 
eilt and Canon-Law,)"T:\ſpall paſs thro" all the Ages of our State, and 
bring matters. as lo as tan be reaſonably deſtred. ere F % 8 097 
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(Referred to in the PREFACE,) as printed A. D. 1713 


uu, non obſtante Morum illa pravitate Epidemica, quz jarti- 
pridem Orbem Chriſtianum miſerè invaſit, Virtuti Parrocinium, 


Tmpietati & Exceſſbus Flagellum nullibi denegavit LE GUM facra Au- 
Ctoritas; nec immeritò quidem, cum Reipublice Paci nil magis exitio 
foret, valetudini Civium & opibus, Solatio & EvraZia domeſlice nihil ad- 
verſum magis aut infelicius reperiri poſſet, quam Legibus ſoluta & 
effrænata vitia; non aliud quo infenſior redditur Deus Opt. Max. 
quem Imperio & Civitati ſuæ habere propitium ſuper omnia conſtat 
Principum intereſſe: Cum profanis igitur, ebriofis, libidinaſis, cæteriſ- 
que his ſimilibus, non ſolum Ecclefie Canones adverſantur, fed & Mul- 
ctas quaſdam, vel pœnas ex inſtituto alias Prudentie Civilis Conſtitu- 
tiones irrogant, de Gratia Dei merenda, & de ſalute Subditorum, ut 
decebat, ſollicitæ; Cordi fore bonis omnibus ſperamus conſilium no- 
ſtrum, Sermone Latino exhibendi 
CoRPUus LEGUM DE MORIBUS REFORMANDIS; 

Ex Conſtitutionibus Imperatorum, Decretis Conciliorum & Pontifi- 
cum, Edictis Regum, & Gentium omnium in Europa Statutis 
hodie receptis, Romanorum etiam Græcorumque & Veterum aliorum 
conſultis, excerptum ; & Gloſlts, ſeu Commentariis brevibus il- 
luſtratum. De h 

Has Leges tantum volumus, quæ Adulteria, Scortatus, Stupra, rd 

db ampins, Ebrietatem, Blaſphemias, Execrationes, Perjuria, cultus Di- 
dini & Diei Dominici contemptum, Alearum Luſus, Duella, Hiftrionum tur- 
pia & profana, Mendicantium otia & improbitatem coercent. 
Propoſitum hujus Operis eſt, Lt 
I. Demonſtrare omnia ſæcula, Populoſque omnes, ( Erhnicos etiam 
ornatiores, preſcribente Natura, ) Religione & conſuetudinibus quomo- FF 
docunque diverſos, in hoc unanimiter conſenſiſſe, quod Legum Hu- 4 
manarum & Magiſtratuum interſit, ut vel cuncta, vel quamplurima 
vitiorum prædictorum pœnis quodammodo {upprimerentur. 

II. Magiſtratus (quibus Cura Morum popularium divinitus eſt com- 

miſſa,) ubique Gentium excitare, ne tot & tam prudentes Conſtitutio- 
nes dormire ulterius paterentur; ſed ut benè & fideliter Leges patrias 
adminiſtrando, Terrori ſint revera Malis, nec vitiorum manifeſta Illu 
vies Nomini Chriſtiano diutius ſit dedecori. | 4 
III. Haſce etiam Leges conferendo, (quod munus erit Commentarii,) BB 
Defectus quoſliber vel Excellentias, pro Captu meo, notare; ut unaquæ- = 
que Gens Conſtitutiones ſuas in his rebus vicinorum exemplo reddat 

perfectiores. D Eid | 
Quo completius igitur & magis abſolutum hoc opus evadat, a Ju- 
riſperitis & Theologis doctiſſimis, aliiſque Literatis, quibus ſuſcepto 
favere videbitur, ſubmiſsè expetimus, ut non ſolùm Libros illos indi- 
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r qui Jus 8 & ee, ee etantur 5 

imum qui Conſtitutiones ſpeciales, I tempore entes, ini | 
E Danis, Norwegia, Ruſſia, Pole, Lichten, e 
Auſtria, | Electoratibus & Principatibus ſingulis Germanie, Italic variis 
partibus , Hiſpania, Luſitania, Gallia; Reb uſpublicis Helveticis, *Rhati- 
cis, Veneta, Beigica, . Gene venſi, (Fand provinciis, c. exhibent; 
ut ex iis quæcunque ad corrigendos Mores faciunt, ſeligam. "Roga= 
mus etiam, {int modo iſtiuſmodi Leges vel Conſuetudines apud Civi- 
tates Anſeaticas Germaniæ, vel alibi, quæ nondum in Codices relatæ 
ſunt, aut Typis traditæ, (& quicquid aliud ad noſtra hæc cœpta 4 
tile & obſervatu dignum occurrat,) ut r deſeriptas mihi habere, 
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Ariftotelis Opera. G. Lat. 2 Vol. Aur. Allobrog. 1603 Fol. 
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Edit. R. Steph. 2 Tomis. Paris. 15 44. 8%. | 
Balduinus (Fta.) Ad Leges Romuli & XII. Tabularum: Parif. 7 cl | I 
Baluzii Capitularia Regum Francorum. 2 Tomis. Pani. I 167 7. el. 4 
Baronii Annales Eccleſiaſtici. Colon. 160 9. Fol. | A | 
Baowunds Libri, (Juris ſc. univerſi Græco- Romani, ) cum Vellons Lat 

Car. Amib. Fabroti. 7 Tomis. Pariſ. 1647. Fol. _ 8 
Baudrand (Mich. Ant.) Lexicon Geographicum. Parife/ 1 6 18. Fol. 
Beyerlinck (OF) Theatrum Vitæ E 8 Vol: ee 16 66. Fol. 
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Baguyon, & Chriflinens, De Legibus een E Jen 4 

Cæſaris Commentarii. L. Bat. Elx. 1635. 1 

calvin Lexicon Juridicum. 1669. Fol. 

Caraſſa (Greg.) De Monomachiia, feu Duello. Rome. I 6 47- Fol. 
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or ſuch Paix G15 LnoisLAToxs, ancient 
LAwX ERS abd WRITERS, as are mention. 

ed in this Work; according to the Yeats whete- 
in they lived , before or after * Birth of 


CHRIST. 


N. B. This mark | uhere it occurs, is prefixed to the Tear of th 
perſon's Death. 


A. 


LIAN, (the Hiſtorian,) wrote about the Year of Chriſt 1 30. 
Eſcbines, (che Orator, ) flouriſhed at the fame time with De- 
moſihenes. 

ATHELBERT, K. of Kent; baptized, A. D. 592. | 613. 

AETHELRED, K. of England; ban his Reign, A. D. 978, or 979. 
T 2036. -. 

ALBINUS ( Clodius,) Emp. Proclaitned in Britain upon the Death of 
Pertinax, A. D. 19 4, of 196. but ſlain a year or two after in Gaul. 

ALEX. SEVERUS, Erfip. A. D D. 424. lain, A. D. 23 6. 

ALFRED the Great, X. of Englans 5 (but firſt of the Weft-Saxons ;) be- 
gan his Reign, A. B. 852, f 901. His Laws we may fer about 
the Year 874: for the Preface ſhews them to have been made while 
he was K. of the Veſt Jaxint only; and therefore before the Danes 
had got full egy of the reſt « the Saxon Heptarchy ; which 
they did in 874, by the Expulſioh of Burhed K. of Mercia: tho 
he afterwards made A Danes themſelves no better than-Feudataries 
to him. But his Treaty with Guthrun the Dane, fo often mention- 
ed; (in which, ſays Spelman, his Son Pr. Edward was joined with 
him, only for the more ſhew of Authority; for it could not be Ed- 

ward himſelf, as King, that made it, becauſe Guthrun died ten years, 

5 at leaſt, . i His acceſſion to the Throne, as the ſame Author ob- 

ſerv FI) muſt have been ſome time berwixr the year 878, when 

che firſt ald ſhorter Capitulation was made, (Spelman ſays ſoon after,) 

and the year 8 90, when Guthrun died. ¶Spelman. in vitd Alfred. M. ] 

Alcibiades, "lived about 416 Lears before Chriſt. 

AM Ass, K. of Ægypt, from the Year 567, to 124 6 138, Chriſt. 

In this, Sir Iſaac Newton differs but a Year or two from Helvicts. 
ANTQNINUS. Pius, AD. 149, 16% 

| N. AN roNINUS (Philoſophug,).. : 1 > OMMODUS, . Empp. reigned joint- 

ab three TI vi. 178,372, 489.3, when. a the former, (who be- 


of" * 3 gan 


Tut CHRONOLOGY. 
92 his Reign, A. D. 162, with L Verue,) dicd ;. and Conmodus E. 
mained alone to the Year 193. ö 
Ax c AD and Honors, Empp. after 4 5 Years Reign wich — 
Father Theodofius,) held the Empire together, (che former in the Kaff, 
the latter in the Veſt,) from the TUE 39 5 to 408. Honorius für- 
— — the Year 423. : 
Archilochus, the Poer, lived 3 717 Years before Chriſt. * 
ARISTOTLE, the Philoſopher, flouriſhed about 342 before Chriſt. 
ATHALARIC, K. of the Offrogoths in Traly, ow the Year of Chriſt 

526, to 534. 

ATHELSTAN, or Æthelſlan, K. of England, A. D. 924. f 949. 
Atheneus, who wrote the Deipnolophiſts, lived A. D. 170. 
AucusTus Ceſar. His Time may be reckoned from the Death of Ju- 


lius, 41 Years before the Birth of Chriſt, to the 1 6th after i it. 
e Emp. A. D. 272. lain, 276. 


50 
Calli ratur, (che Roman Lawyer; ) in the Emp. Alen. Severus s time. 
[ ff. 49. Tit. 14. |. 4:4. 6. 
CANUTUS, the Dave, K. of England; teme, D. 1017: f £035. 
CARLOMAN, Duke and Prince of the Franks j in Auſtraſia, A. D. 741; 
| abdicated, and turned Monk, A. D. 746. 
Catullus, a Roman Poet, in the times of Julius and Auguſtus Ceſar. 
Cxckors, K. of Athens, built that City (which he called Cecropia, ) 
about the Year before Chriſt, 1080, according to Sir Iſ. Newton, 
in his ſhort Chronology 3 - 494 reigned many Years in Attica. 
CHARLEMAIGNE, or CHARLES the Great, K. of France, A. D. 769. 
and of L „774. Emperour, BO. 1 814. 
CHARLES the Bald, K. of France, A. D. 840; Emp. 375. 1 7. 
CHARONDAS, Legillator of Thurium;z (a City and Republic in Ialy. 
near where the ancient 5 Sybaris ſtood; betwirt che mouth of the 


| River Sybaris, (now Cochile, or Sabaro,) and that of the Crathis, 
(now Gratti, or Crate,) in Calabria, upon the Gulph of; Taranto ;) 


died about 460 Years before Chriſt's W 
CHILDEBERT I, K. of France, A. D. 5 11. f 558. 


nen, . of Auſtraſia, _ ſome rh of France, A. D. 

175 595. 

CHILI ERIC I, K. of France, A. D. 370. f. 384. 

CHINDASUINDUS, K. of the Wifigoths. in Spain, A. D. 4. + 65 * 

Cicero (M. Tullius, ) the Roman Orator, flouriſhed from the 74th to the 

41ſt Year before Chriſt; in AI Aft Year dae e e 
ad Horum. 


CLEOMENES, Pr. of Maki, in the. Ille Is 8 "PTY . 
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CONSTANTINE the Great, Emp. Reigned- nt car of. 2 
z3os, or 307, (part of his time with Galerius Maximian, Licinius, 
Kc. till 325, and thence alone,) to the Year 337, When he died. 
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Draco, the Athenian Legilang 57% Years belore Chriſt. 


_— 


ru CHRONDLO GY: 
CONSTANTINE II, K. of Scotland, A. D. 850i 87-069. 
CONSTANTIUS and CONSTANS, Empp. began their Reign, A. D. 337. 

- with' Conflantine II, their elder Brother, (for three Vears;) and after 
Him, They two remained in the Empire of the Weſt aud Eaſt, re- 
ſpectively, to the Veat ; 50 ; when Canin 2 murdand, (. 
antius reigned alone; and Þ 361. T* A e TRAY 
Cteſias, the Hiſtorian, lived and wrote about 10 Fe obs beforeChuilt;; +. 

in the Reign of Artaverxts r KO hl WWA oli 
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” Denifihener, a Watz about 3 50 Years before che bind. of Chtiſt. 


DIAGONDAS the TROWE; W CITI ADN MH nn 
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Diagoris of Mites, he philofoher, J lived 470 ven 'beſate Cut. a 
Collier. tiers Sint od!/gocant:i hm = 
D1OCLESIAN and MAXIMIAN, Empp. reigned together * the Vear 
ol our Lord 285, to 304, when both of chem abdicated. 14 
Diodorus the Sicilian, wrote his Hiſtory about forty Tears before Quit. 
Diogenes Laertius, wrote about the Yeat of our Lord 140. 
Dionyfius Halicarnaſſeus, the Fed, wrote. about 26 Mears before 
our Saviour. ne 
DourriAx, Emp. A. D. 83. ſlain, 97. 
DoxAI D VI, K. of Scotland, A. D. 893. Pool. 


[Newton.] 
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Bogas K. of England, A.D. 959. 3 | | 
EDMUND, K. of England, A. D. 940; called the $ 5551 1 
wherein he made his Laws, A. D. 944. [Dr. mar; and + 946.,” 
EDWARD the Elder, (Son of Alfred,) K. of England, A.D. 901." 92 K. 
EDwARD the Confeſſor, K. of England, A. D. 1042. 11 966. hd 
ERviolus, K. of the Miſigot be, A. D. 680. | 687. te e 
EUGENTNS IV. K. of Scotland, A. D. 606. 1 ½%%%;... 
Euklcus, K. of the Viſigothe, A. D. 467. 433. 
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Gellius (Alas, wrote about 120 Vears * Chriſt. A . 

GONTRAN, K. of Burgundy, A. P. 561. 593. 

GRATIAN and VAI ENTIxIAN II, Empp. (Sons of Valentinion I.) rei 
ed together from the Vear of our Lord”; 76, to 384 beſide other 
Copartners firſt and laſt. Valemtinian was Len: A. D. 392» / 

GREGORY, K. of Scotland, A. D. 872. 893. 


GRIMOALDUs, K. of Lombard, A. D. 663. | 673. 0 
Gvipo, K. of Lombardy, A. . 890, Emperour, 891. f 894. 
GUNDEBALD, K. 5 Burgundy, A. 145 . 1516. rb 14, Od 
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* ADRIAN, Emp. A. D. 119, f 140. 
| Hormenopulus, the Greek Lawyer, wrote his mual of che Laws c 
rr hich cid nong bar An " 
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„Ir may be Os perhaps, by a looſe kind of Reafoners) chat 
Blaſphemy, profane Swearing, ' Neglel of the public worſhip of God, ang 
abufing of Days that are conſecrated to Religion, do but remotely, if at 
all, affect the State; and that therefore tfie Civil Magiſtrate has little 
or nothing to do with chem. Bur, Witllout feferring te wat f 

be ſaid at the Entrance upon their reſpective Titles, it 1 
ro oblerve her, that the acknowledgettient of God, and 
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and external Devotion due to him, are 4 Principle in all Soc 
kounded in Nature, and the common Dependance ve have upo | 
Mankind in geieral, as well as to, God; and otght, to be, reſented, 
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Arma & equi adempti; juſ- 


Tu INTRODUCTION. 
Y ov will ſee how far this Principle prevailed in the Heathen World, 


tho we have not ſo many Laws upon it as might have been expedted 


8 


* 


| Injuries done to the Rights and Honour of private” Families alarmed 
' them. But in general, the Laws which were made, 
| able, (as abundance more, it is to, be ſuppoſed,” would be, if many 
Books of Antiquity that are loſt could be recoycred,). ſerve to thew the 
ſenſe of thoſe early times, amidſt all the Darkneſs and Corruption they 


lay under, That it is the buſmeſs of Laus aud Magiſtrates, to puniſh the 
licentious Morals of a People, as well as Rapine, Theft, Sedition, Mur- 
der, or 7 other Enormity. An Hiſtorian of the Auguſtan Age could 
perceive the neceſſity of this at Rome; and that otherwiſe the Roman 
Glory, (how great ſoever,) would not be long-lived. For ſpeaking of 

(4) id enim prod fo the. Cenſorial Power for the correfting of Vice, he thus 


olg vu? Expugnent Expreſſes himſelf : (a) © What ſignifies it that we 


liceturbes, corripiantur Gen- cc make a figure abroad, if we live viciouſly at 


tes, Regnis injiciantur manus; g ; / 

nifi Foro & Curiæ Officium << home i Tho ve take Towns, chaſtiſe Nations, 
ac Verecundia ſua conſtiterit, cc 72 | | 3 $29} 3.3 | 1 
partarum rerum aquatus Cor and ſeize upon Kingdoms; yet if the Vigour 
lo | | 1 1 1 Ve | L Ws #1; | | ; 
non habebl. al Aar. L. „ and Awe of Magiſtracy be not kept up, we may 


2. e. „ ele raiſe our military Trophies to the Clouds, but 


« they will have no continuance. 


AND. theſe concluſions were from a Maxim, which Experience as 


well as Reaſon taught them. Dat difſolute and vicious Manners prevail- 
ing without Reſtraint, render a Nation good for nothing, and expoſe it 


the more eafily to be ſubdued and ruined by its Enemies. The people of 


Laiſb are an Inſtance upon record in Scripture; (Fudg. XVIII.) who 
living not only calls and ſecure, but in a courſe of unreſtrained De- 
baucheries, (as may well be underſtood by what is ſaid of them, that 
there was no Magiſtrate in the Land, who might put them to ſhame in 
any thing;) the Danites obſerved it, and, took the Advantage to make 
a Conqueſt of their Country, while no body had Spirit and Virtue 
enough to defend ir. The obſervation, was ſo notorious, even amongſt 
the Heathens, that it ſupplied ſome Princes with the wicked Policy of 
debauching thoſe whom = deſigned to weaken. and keep, under. Thus 

(% Quibus iterdm viatis Cyrus, (ö) — the Lydians had rebelled againſt 
dae Cees, Es Bim, did not think it ſufficient to take away their 
Artes, & Lenocinia exercere. Arms and Horſes; but the more effectually tO diſ- 


Et fic Gens, Induſtrid quon- 


dam potens, & manu ſtrenua, able them for any future attempts to recover their 
effeminatã mollitie Luxuril- br "x oy 

ue Virtutem priſtinam per- Liberty, introduced Vice and Luxury Among ſt them; 
didit; & quos ante Cyrum | 


invictos Bene ge vein in obliging them tO. ſer up Taverns and Baw 94 -Houſe „ 
Luxuri Otium ac | = | — 
3 and apply themſelves to Stage -Plays, or what pal: 


Hiſt L. 1. e. 7. {ed inſtead of them at that time: by which means 
a Nation, formerly induſtrious and valiant, loſt all their Virtue in 


Effeminacy, Sloth, and Pleaſure. The like was practiſed afterwards, 
( Plutarch,in Apetbegm. On. a like occaſion, by Xerxes upon the Babyloni- 


nen. ans, (c) as we are told by Plutarch. And ſome 


Chriſtians 


adeed, upon ſeveral ther Heads, more arrenrive and cd. 
pious; becauſe the miſchiefs ro Society were more. immediate, ot the 


11 
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xes. For what can we ſay better of an Italian State ſubſiſting to this 


day, (cho tis to be hoped, that ſince our Author's time they have re- 
formed their Politicks,) in E that the 
8 


. . . a) II Senate actontents. i 
_ „ having full Indulgence: for their Luſts, |. ee 


f ä ' 2 . 4 cc 4 Se- 5 Ls „e ella ali blutex xa; 
might obey the Senate more readily > (ad) The 86. e e 
ce nate; ( lays a grave a Hiſtorian, ) pleaſes them by avivarlo, e di renderlo ubbl. 

1 n * che di non diſtorgli pun· 

« letting them live in Eaſe and Debauchery; think- ' i uo pico, e wits 
ce jpg it the beſt way to keep them in good hu- 3%, . f . b 
| | * 1 v ſfiromento principale della ſua 

ce mour and obed ience, not to deprive them im an S, elde della Hou: 
cc reſpect of their Pleaſures, and of that Licentiouſ- ia, 4% govern di Venezia. 


ce neſs which they call Liberty, tho in effect he 
principal Inſtrument of enſlaving them. 13101 8 


* 


C 
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TRUE Liberty conſiſts in a Freedom of doing and receiving Good, 
under the Protection of a Government ſollicitous for the Peoples be- 
nefit: but a latitude of living viciouſſy, is only a Freedom of doing 
and receiving Miſchief ; a Licence to ruin themſelves, their Health, 
their Fortunes, and their Families; to encroach upon their Ngo, in- 
ſult the Modeſty, and corrupt the Virtue of others; to diſturb the 
common Peace by Quarrels and Diſorders; to expoſe their Country 
to Contempt, to render it defenceleſs for want of Courage, and poor 
for want of Trade and Induſtry. Now the end of Government be- 
ing the general Safety, Good Order, and Proſperity of the Subjects, 
chere can be no juſt and careful Government, Without abridging Men 
of ſuch pernicious Liberties, both for their own fakes, and the public; 


. nne we $1721 A432 » 4 
chat is, without care for the. Suppreſſion of Vice. 


IX DEE D, the Author of what is commonly called the Fable of the 
Bees, is of another mind. For tho he acknowledges, that „ In all 
c Societies, tis the Duty of every Member to be good; that Virtue 
* ought to be encouraged, Vice diſcountenanced, the Laws obeyed, 
cc and the Tranſgreſſors puniſhed : He declares withall, (and tis the 
main buſineſs of this Book to ſhew,) c that no Society can ſubſiſt in 
Wealth and Power for any conſiderable time, without the Vices of 
« Men; (p. 255.) and when he fays fo, does not think that he bids 
Men be Vicious. (p. 25 7.) What elſe does he bid them, if he be a 
public ſpirited Man, and thinks the Vices of the People neceſſary to the 
public Welfare? His Maxim, however, is, for PuxisninG Vice, but 
NOT SUPPRESSING it. The latter, becauſe he Imagines it uſeful to 
the Trade and Riches of a Nation: the former, - a Reaſon odd 
enough, and wholly new; -viz. c to perſwade the People; (and it might 
ebe dangerous if they did not believe it,) that the Goverument is al- 
ways endeavouring, tho unable, to ſuppreſs What it actually tole- 
< rates.” ; or, in other words, < deſtres nor "wholly to deſtroy”;' as in 
che caſe of lewd Houſes: at Amſterdam.) (p. 99.) Now for à Govern- 
ment to puniſb what it actually tolerates, or does not deſite to ſuppreſs, 
is abſurd in the nature of things: and if it could be ſuppoſed, would 
render that Government contemptible; as ſhewing only the weakneſs 
d 2 of 


TuE 0XTFAODUCTION? © | 
of its Laws, or the Irreſolution or Diſſimulation of thoſe with hot 
they are entruſted. And would it not ſtrengthen Vice with Inſolence, - 
and encourage the Vicious to 13 when they were ſenſible, that 
the Laws againſt them were either made, or executed, | without any ſe- 
tious Intention of putting a ſtop to their practices 

Bur thoſe lewd Houſes, he fays, are tolerated with a great deal of 
Prudence: and why? why © it gives an opportunity for inferior Officers, 
ce (who. are often mulCting and moleſting the Keepers of them,) ro 
ce ſqueeze a Living out of their Gains. A Reaſon too low and baſe, to 
influence any wife Government to tolerate any thing. Another of his 
Arguments is, that they are provided for mean People, Seamen, and 
Strangers of no Repute: (p. 96.) as if Virtue was not deſigned for them. 
Who ever made this difference before him? God has not fo diſtinguiſh- 
ed: He has made one Rule for all Ranks of Men; and (as he is Eter- 
nal and Invariable Equity) muſt do ſo, if all Men are Moral Agents, 
capable of being governed by the rational Principles of Purity and 
Good Manners, as certainly they are. The laſt Pretence for the Tole- 
ration of them, is, to provent Sodomy, and provide for the Safety of Wo- 
men of Honour; (p. 98.) and he thinks © there is 4 Neceſlity of ſacrifi- 


. © cing one part of Womankind, to preſerye the other, and prevent 


« a Filthineſs of a more heinous nature. (p. 99.) Here is an ugly 
Compliment to both, Sexes. To the Men, in ſuppoſing that unnatu- 
ral Wickedneſs would be general, which is only the Crime of a few. 
And thoſe few that are ſo impetuvully inclined to Lewdneſs, are guil- 
ty of it in that unnatural 7 even where they don't want Women 
ready to indulge them: ſo that opportunities of Fornication are, in 
fact, no Remedy or Prevention in this Caſe. Nor can the preventi- 
on of Sodomy be conſidered otherwiſe in Law, than by ſuppreſſing 
all Conveniences for it, puniſhing all Attempts towards it, and the 
utmoſt Severity upon thoſe that are guilty: for the Majeſty of Laws 
is to inſiſt againſt every Crime; and not to wink at one, leſt another 
and a greater ſhould ſucceed in the room of it. To the Women: his 
Compliment is as awkward, in ſuppoſing them fo given to Luſt, that 
even his Women of Honour would be in danger of complying if the 
Queſtion were asked them in a proper way, and if thoſe who might 
ask it were not diverted by the forwardneſs of Women that have no 
honour. But thoſe for whom he is ſo ſollicitous, are guided by Prin- 
ciples, either of Conſcience or Reputation, which will not ſuffer them 
to be lewd, tho no Common Whore were permitted: and therefore 
there is uo need of ſacrificing one part of that Sex to the other. To 
conclude this Article, his Apology is as abſurd. as all che reſt. For his 
Book being preſented, as an Endeavour to debauch the Nation by 
what he has writ about the Stews; He excuſes himſelf, (p. 469.) 
c that he writes not to the maaner ſort, and conſequently can have no 
« deſign to debauch the People, nothing being ſaid that can offend 
« the chaſteſt Ear”; (chat is, he does not write Bawdy, or directly 
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per f bade them to be lewd:) but ſays „ he tives to Magiflvat Yates and 
Poliricians. Now, what can he mean by 'writi ng to them, but ro 
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more encourage i: F 
AN p to ſhew that he is no Friend to Virtue, he has: done m mach, 
for Drunkenneſs. After haranguing a good deal, 6,87, 88.) up- 

on the miſchievous Effects of drinking Geneva; he ſays all he can, 

(p. 89, &.) for a large Catalogue of ſolid Bleſſmgs (as he calls them) 
that accrue from it, In anſwer, to his Blefſmgs, which are very ſilly 
ones, I need only ſuppoſe his Mzſchiefs, which are very folid ones: 
and of the Miſchiefs of Drunkenneſs in general, I think I have ſaid 


enough in the proper Title. 


Tux laſt Head upon which I ſhall trouble my ſelf with him, is 
Duelling. He pleads ſtrongly for it in point of Honour; and © if 


ce there be 2 Honour at all, ſays he, it teaches Men to reſent 


ce Injuries, and accept Challenges. (p. 2 42.) I ſuppoſe he has read his 
Bible; becauſe he acknowledges, that this modern Notion of Honour 
« js directly oppoſite to Religion”; and ſhews it in ſeveral Inſtances, 
and owns it an Objection of weight: but his only Solution is, 
FH. to reconcile them, muſt be left to wiſer Heads than mine. 
(p- 245, 246.) Obſerve how ſlightly it touches him, when it appears 
ro be againſt Religion. If we had no wiſer Heads, or better Autho- 
rity than His, I 4 855 Religion would be new modelled, to agree 

ur; and all thoſe numerous Texts chat ſtrictiy 15 . 
bid Reſentment and Revenge, and declare we ſhall not be forgiven if 
we do nor forgive, would be ſtruck out; or if chat could not be done, 


Religion would be ſet aſide as a” Diſgrace to Mankind, and modern 


Honour ſet up inſtead of it. What Inconvenientes ariſe to Socie 

from the practice of Duelling, I have ſhewn in their place; and thoſe. 
will be the beſt - Anſwer to Li Inconvenience he pretends if it be not 
admitted; Which is, truly, (and one can hardly read it without con- 
tempt,) that * if every ill-bred Fellow might uſe what Language he 
« p eaſed, without being called to an Account for it, all eee e 
6 would be ſpoiled, (p. 242, 243.) But what follows is not to be 
read without Indignation and Horror. © He thinks it ſtrange, that peo- 
ec ple ſhould grudge to ſee perhaps half a dozen Lives ſacrificed in a 
« Twelvemonth, to obtain Skalde a Bleſſing, as che Pbliteneſs of 
« Manners, the pleaſure of Converſation, and the Happineſs of Com- 
«pany: in general. 1 (P: 244.) A ſcandalous Reaſon for deſtroying 
one fingle Life in the compaſs of a whole Age! But you ſee how little 
he values: the Lives of Men, while he is Willing they ſhould" be fieri- 
ficed to the idle chat of a Com any, under t e name of Politeneſs. 
However, his notable Scheme br Reformation, Wich 1 mentioned 
at firſt, ſtands tecommended in this caſe too: Tax; ſays he, would 
% you hinder Duelling, pardon nobody that offends that way, and 
“make the Laws againſt it as ſevere as you can; but don't take away 
iet the 
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Txnz., INTRODUCTION. 

9 the thing its ſelf, the Cuſtom of it. (p. 244.) L have already expoſs 
ed the Ablurdity of this; and. therefote have no more to ſay to hirn 
W c rats Bow [73 
Tuk care of Antiquity, (which was more in earneſt chan He,) for 
the ſuppreſſing of Vice, appeared in ſome meaſure, by National Pro- 
viſions or Cuſtoms for puniſhing of one Vice or other almoſt every 
where; and more or fewer Vices, - according to the goodneſs of their 
Polity; and by different kinds of Puniſhments, ſo as {uired their Ge- 
nius, or Apprehenſion of things, and ſeemed to them moſt likely to 
be effectual. But it appeared farther, in ſome. of the better conſti- 
tuted States, in committing the Inſpection of ſuch Offences, and Ani- 
madverſion upon the Offerders to certain particular Magiſtrates, whole: 
Office it ſhould be eſpecially to look after them. 


: 


(% Alex, ab Alex. Dir. WE find amongſt the Carthaginians (e) a Præ- 
Genialium, L. 3. c. 13. fedtus Morum, who had the cenſuring of their Mo- 
rals, of what Quality ſoever they were. And ſuch an one He was, 
becauſe of the ill Character of Aſdrubal, or the ſuſpicion of ſome lewd 
familiarities betwixt them, forbad Hamilcar to have any Converſation 

with him. be | 
AMONGST the Athenians, their Court of Areopagus had a ſpecial 


(f) Porters 3 8 Eye to ſuch as lived diſorderly, (f ) or Were guilty 
cx. L, 1. e, 19, of any Impiety, or Immorality, and puniſhed them 


according to the merit of their Offences: as on the other hand, 


ſuch as were eminent for a virtuous courſe of Life they had power to 


reward. | 15 
THE Romans had their ÆAdiles of the People; part of whoſe Office 
00 Roſoni Antiqu, Roman, it Was to accuſe Women of Adultery, (g) to take 
L 7.6 Mp. Cognizance of Gaming, to inſpect the Taverns and 
Vittualling Houſes, — reſtrain all Debauchery there. But the moſt 
celebrated Inſtance of this kind, were their Cenſors, whoſe peculiar 


charge it was to ſuppreſs Debauchery and Vice; and their Perſons were 


for that reaſon ſacred, and their Office venerable. Plutarch ſpeaks of 
0 Plot. in Car. Maj. p. it, % as the moſt conſiderable Dignity in the Re- 
345. Kin T. Knie P2755) public for Reputation: but Roſinus (i) gives us a 


(i) Rom Antiq: Rom. I. more diſtinct Account. © In the year 3 10 from 


f c the building of Rome, (ſays he,) the firſt Cenſors 
e were appointed. And their Buſineſs (amongſt other things) was, 
to obſerve the Life and Morals of every body, even the Knights 
and Senators; and to ſet a mark of Diſgrace upon any Citizen, to 
<« remove any Senator from his Rank, As" take away from a Knight 
his Horſe and Ring, if his Behaviour were reproachable: as alſo, 
ce to put down „ ſeemed to Them pernicious to Virtue and 
Probity of Manners. Alciat, ſpeaking of theſe Cenſors, gives his 


— 


(% Alen in 1, 111. C Opinion, (&) that their Office is ſtill as neceſſary as 
ſere. ff. de verb. fen. (rom. ever; (indeed, there is no looking into the World 


I. col. 267.) 


without being of the ſame opinion: ) and we' muſt 
lament 


7 
3 


* 


f x © 


while Places of Truſt: and Power calculated for hv getting of Money, 


* 


lament with 


o 


is no; 


. 


o 


are ſure to keep their Ground, and are encreaſing daily. Its tru 


# 


there are Magiltrates, who. have the Execution of god Laws 


\ 


mmorality and Profaneneſs veſted in them: 
conflituted for this purpoſe, and being loaded with a variety af e 
uſineſſes ro employ their Time and Care, tis ry eaſihy overlook 1 «> 


4 
: g 
* , 


ed, and very generally: belide that (for the moſt part) th 


| - 


either not zeal enough to think it of any great Importance, or not 

Virtue enough themſelves, to bear them out in correcting che Vices 
of others, Where this is likely to end, there is no difficulty in fore- 
ſeeing. But I will detain the Reader no longer from what he is to 
expect in the Body of this Work. FF 2 


— 4 1 


have 4 
©, os 
* 3 3, 4 4 


Y 
: 


"I 
” * ; 
— „ 
> * 
% * N 
of " „ L o n 
* ” 
. * 7 
” 
1 . S 4 * 
s — 
* 
3 1 
- ” e . 1 
0 K N 133 
* 
£ 
* 
+ — * ” 
x Wk ©. þ 75 1 
* o 
: j 4 g J ' : 
1 ng " * as * . — — » i, * 8 
. 
* « 4 * ny 
” 4 \ * - 
@ ; * 
= ) 4 1 * Ul 4 * 
: * # * 
4 1 } k 
a pe I # » , 
* 
9 
ö 4 
a % FI * 4 T 
« © 4 . k 
* — , 
5 * T, * £ % * rears 4% 
* * 3 
. 
* 1 
4 . * : 1 my * . 
” - 7 1 gy, © 
0 
* . 
* — 
1 . * * 
$ * & » by 
- ; 
7 
1 £ » - 
* F 4 y VA ES + 
= 0 
* - % - 
b * 
- 
: 
F * x £ * 8 o : k 1 * 2 2 
Six * . + = 
* N 4 
* * 
_ ws. > 5 * 
1 « 7 
3 1 : 
- 
+ 
s £& 
# 
* * , 
* 
» 
bl . 
— 1 
i . 
* 
* 
o 
2 
o 
N | 
* 
: ” 
* 
＋ 
1 
% 
o 
2 
4 
. 
* 
. . 
* 
o 
* c * 
\ 
* * 


e 


rr 


9 


1 } : ' * 8 
%. 3 | Oe * W 


The Author acknowledges theſe following, to have atifen from * our , 
. d eee _ or Wor in 3 ic 


f % 
þ vg 


| TELE r. v. 63. 


' bs 2 725 
11:1. 25 r. mig, 
P. 17. 47 e 
P. 33. Murg. I. 45. P. 3. r. p. 2, 3. f 
P. 39. Marg. I. 24. cruentan r. 
P. 77. 1. 19. Lex eſt, 3 4 | 
. 5. Marg. 5. Bacà r. Ba 9. 1 
P. 97. Marg. l. 6. f. Adult. v. 1. r. H. Adult. v. 4. | 


P. 105. Marg. | . ; 
f. 8545 36. Tard 8 * full point; as 


relating to the bing, not the followin Sen- 
ES for i ( 80 755 268. Mee. I. 21, r. cogat. 
P. 270. 1 


P. 129, I. 15. has r. bad, | 
P. 133. Jy 3. ry 101, 12 401. 
0 136. ** « 7. Dei r. r. 
154+ J. 39. r. Puniſhments as 
P. 185. 36. Dele vel, and the Comma before it, 
P. 172. Marg. - 37. r. diſtringente. 
P. 185. Marg. ph p. 235. r. p. 241. 
Thid. Marg. I. 11. p. 350. r. p. 259. 
Ibid. Marg. l. * p. 359. r. p. 265. 
P. 189. Marg. * Add, Edit. Baſil. 1557. 


N 
£2955! 


F. 198. Marg. 1 1. 93 1 720. 


199. Marg. I. 9. MA,-TON r. MA ron, 
201. Marg. |. 16. 2 239 r. Caf. 75. 


p. 
. J. 

225. I. 31. r. en 
P. 


22p. 1. 39. Dele the abovementioned, 


4 2. I. 13. to falſe r. to give falſe. 3 


P. 241. J. 19. Edward r. Alfred. 


P. 247. | 4. matter r. matters. 


Ibid. Marg. I. 58. Tom. I. r. Tom. III. 
P. 264. Marg. 1. 16. 6. 3. r. c. 13. 


— 1 1. r. and Fam | 
d. Marg. I. 28. J. 479. 2. 7. 4% 
P. 288. Marg. I. 16. 22 7222 wa militew i 


P. 3og. I. 23. Dele more. 


P. 315. I. 8. Scenicam r. Scenica. , 


316. Marg. I. ult, r. L. 12. fol. 251. 4. 
. 320, |, 22 Nemini r. Neminem. 
326. 1. 13. their r. the. 


328, |. 19. P. 32. r. p. 33. 


SD 


E RR AT A of the pan 56 


Dedication, p. 2. I. 11. read Intereſts. 

Chronology Macrobrius.) 90. 
Introduction. p. 3. l. 780 „ 2 ts. 
111. I. 26. care r. 4 care. 


p. 4+ |. 18. provent r. prevent. 
Ibid. I. 39. Where r. Whores. 


— I. 10. ſuppoſe r. 

3 8.1 16. NN * becanſe; 
In the Book. p. 10. _ . 12, r. L. 6. 
P. 17. I. 4. Debetrici r. De 
P. 33. Marg. I. 36. Cl. 24 J r. fl. 140 
P. 55. Marg. I. 36. r. dimicet. 
Tbid. Marg. I. 50. r. Bromptoni. 
P. 57. Marg. I. 10. I. f. Alt. r. I. 1. 6. ule. 
P. 61. Marg. |. 3. r. p. 255. 
P. = 36. r. Reſcript. 
P. 63. I. 2. Uxor. r. Uxorem. 
Ibid. | 12. But the one r. Both the ons. 


P. 64. |. 11. P. 111. r. p. 112, and in the next line, 


5. 112.7. p. 113. [as in the printed Sheets.] 

P. 66. Marg. I. 15. conſentit, r. conſenſit. 

P. 71.1. 22. r. theſe occaſions. 

Thid. Marg. I. 6. in l. 11. r. in L. 11. 

P. go. Marg. l. 19. c. 9. r. c. 7. 

P. gf. Marg. I. 16. cingulam r. cingulum. 

Ibid. Marg. I. 32. & r. Cw. 

P. 100. 1. 17. Exprefion r. Exception. 

P. 104. Marg. I. «ls. Dele (4) 16id. J. 10. 

P. 110. |. 35. atrocius r. atrocious. 

P. 113. |. 42. r. conſervandam. 

P. 118. 1. 40. him r. them. 

P. 122. Marg. I. penult. r. exterminantor. 

Ibid. I. penult. de pidan r. Feyixan. The ſame alſo, 
in the next page. I. 3. & 7. Ty is not p: but the 
Saxon w.] 

P. 125. Marg. |. 5. r. Cantref. 

P. 126. Marg. I. 25. r. alterius. 

P. 134. l. 4 90. r. p. 91. [as in the printed Sheets.) 

P. 136. I. 4. ſhe r. he. 

2 143. |. 20. qua r. 172 i | 

A 9 

BY E pl „ piF+ Cy is th, not w.] 

F. xy |. 24. r. Dan = 

Ibid. |. 25. ſbould r. ſhall. 

F. 163. L. 4. r. 4 clauſe. 

P. 165. I. 13. r. ſuch as are. 

P. 167. Marg. I. 1. I. 5. r. L. 5. 

P. 170. I. 6. r. p. 116, 117. [as in the printed Pages.] 

P. 171. Marg. I. 5. 250+ r. 2500. 

thid. Marg: I. 12. r. 15. 


P. 172.1. 7 r. Conppoſivion was. 


bid. Marg. |. 16. xaTwye I. v 


5 


P. 175. Marg. I. 32. Virginem & Dele G. 

P. 177. Marg. l. 30. r. Vindicet. 

P. 178. l. 27. r. In the Welſh Laws. 

Ibid. Marg. |. 34. F. 89. r. F. 86. 

2 179: 1 31. r. Freewomen. he 

P. 180. I. 10. P. 124. r. p. 125. [as in t in 
1 N 4 I 0 

P. 183 & |. 40. gave r. give. 

P. 184. 1. 18. millia r. millia. 


4 189. Marg. |. 22. Ibid. L. 12. r. Ibid. I. 12, 
P. 193. J. 15. monſtruous r. monſtrous. 


P. 194. 1. 31. an unaffected r. as an affected. 


P, 196. Marg. I. 2. ivepyciv r. d ueαN. 

P. 199. 1 42. their r. other. | 

P. 202. Marg. I. 19. r. proportionate. 

P. 204+ |. 5. r. Idolat 

P. 205. Marg. | 13. Aa r. ixare. 

P. 207. Marg. I. 25. r. elagerit. 

P. 213. Marg. l. 27. p. 300 r. p. 337. 

P. 215. I. 1. Treatiſe r. eaties. 

222. Marg. I. 2. r. c. 

236. |. 8. * full poiat after Jews. 

240. Marg |. 28. p. 256. r. p. 259. 

2 7 I. penult. Dele by. ; 
254; Marg. I. 22. 719e r. 716. 

263. Marg. I. 33. Zaawxy I. Zan. 

275. |. 24. gave r. give. 

182. Marg. l. 15. p. 519. r. p. 516. 

286. Marg. I. 2. p. 394. r. p. 364. 


295. 1. 12. r. be recovered. 

P. 306.1 2. A Comma only after Rubbiſh, 

Ibid. |. 8. r. Appearance. 

1bid. Marg. |. 19. r. lenocinante- 

P. 30. 1. 6. A note of Interrogation, after Lying. 
P. 311. 1 9. Ats or r. Arts of. 

Ibid. l. 34. his Officers r. this Officer. 

Ibid. 8 |. 2. after Statui, add ſomilem.. 

Ibid. Marg. |. 28, 29. r. modificet, 

P. 312. org: I. 25. r. publicum. 


19. |. 20. r. pre 
14 I. 24. r. Gl Tabelle, 


P. 324. Marg. I. 10 p. 767. r. p. 762. 

P. 331. l. 42. r. p. > (s 4p 5 printed Sheets.] 
P. 333. 1 a py 118, 119. 

P. 334. l. ult, r. p. 104. , : 

P 335+ b 3- r. 8 T in the printed bert 
Thid, |. 19. r. 36. 11s. 3d. 


6 349. J. 3. c. 144. r. c. 142. 
P. 344. I. 21. 7. accordingly. 


P. 377. l, 9. 292 119. Las in the- printed chem} 
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of the Incentives to Vier; ill Company, obſcene Till, an lewd Botks- 
| or Pilfures. EB SE FO. 


COLLECTION of this nature, againſt ſo many 
Vices and Immoralities, cannot be begun more pro- 
perly, chan with a Law which was intended to pre- 
vent the corruption of Morals in general, by ſtrikin 
ar the moſt dangerous viſible ſource of orher Vices, 
as well as Lewdneſſe. It is a conſtitutioi o 


CHARON DAs, in 


"us. * , 
x * 57% BY * 


The famous Legiſlator of Thurium in Italy, about 460 years 


FEY 7 


Ore Il Company: 


% 
1 
- > of Is 


Chriſt: whereby he diſcharges his Citizens from all friendſbip and fas 
miliar converſation (a) with debauched and vicious _,.._,__ 
. 1 „I (a) amigo Th rs, r. 
perſons; allowing an ation at Law to be brought mp 9% eee 
. ſt | | f SAI „ AT: | "eats V2 ETC OP # dings icoincr ef s, 36 | 
againſt any one tor frequenting ſuch company; and e dee dne 
appointing a ſevere ne upon conviction. And t ve. L. 1s. p-79. N. 
is he did, in conſideration, (as Diodorus Obſerves,) .. 
thar even thoſe of the belt genius's are often corrupted and debauched 
by the wicked acquaintances rhiey fall into: exactly agreeable to What 
St. Paul has quoted from Menander, (x. Cor. 1 5. 33.) Evil commun 
carions corrupt good manners. How happy would it be, i the Laws 
of every Nation had adopted this of Thurium ; or taken as'good care,” 
by methods of their own, to fix 4 puniſhment, as well as ſcandal, up- 
on keeping vicious company ! _ „ 
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Of the Incentives to Vice. Tir. f. 


Tux Incentives to Lewdneſſe ate many; and Nature is too well 


prepared to kindle at ſuch Fires: and therefore, if Virtue be thought 


Obſcent Talk, 


6781 Tay db, l © To 


worth the guarding, ſomething muſt be done to proyide againſt the 
firſt attacks upon it; againſt what would debauch the Fancy with 


looſe and lewd Ideas. For this reaſon, ſome Laws have been made, 


and wiſe Men have adviſed and wiſhed for more, againſt Obſcene Tull- 


ing, and lewd Poetry, Books, and Picturet; which aſſault the chaſtity 
5 e Mind, and inflame Imagination in a very dangerous way. 

THERE is not much to produce upon this Head within the Times 
I write of: but ſomething there is. And here; becauſe I have pre- 
ſent occaſion, and ſhall take the liberty throughout this whole Work; 


of citing from Plato and Ariſtotle ; who were Philoſophers only, and 
not properly Legiſlators : let me once for all premiſe ; that, tho no 


Common-wealth was actually formed or regulated by them, yet ſo 
reat (and juſtly great) is the repute they have, that their Advice, or 
che Laws of their Projection, in Books which they purpoſely intended 
as Models for a well-governed State, deſerve a place, to ſhew' che re- 
gard which ſhould be had for Virtue in all political Inſtitutions. Let 
us now hear the Opinion of 


ARISTOT LE; 
e ones d & 499% Who thus declares himſelf. (b) A Legiſlacor 


vlai o Thi dA s, dar ib KA- 


SAY 71 e, ou ht to baniſh from his People univerſally all 
„ ra apa, yore © ce Obſcene Converſation, as much as any other 
moo mois, Re pn © Vice: for from a readineſs in talking lewdly, 


> — / ef / , 
a ra vis, 0705 wore ALY On, 


A 


Ker N a- ge , n; one is eaſily brought to aff and live fo. But 


Er u ms Oeirnr n Avyay i 
% 


; y & VOY, cc ' ar | | 
2 ſpecial care ſhould be taken, that young Perſons 


vines Heir & pen Be- c neither ſpeak nor hear any thing of this kind. 
nTiolg, d f Autav uu oo | . 1 
dees v. Reed z © If any be found to offend againſt ſuch Prohibi- 


lege, Dh ne zen. tion of Law; if he be free- born, but not yet 


Aviſtor.de Repub. L.7. c. ij. ce of age to be received to the publick Entertain- 


ec. ments, let him be puniſhed with Diſgrace, and ſcourged: if above 
& this age, let him be uſed with Ignominy, as a Slave; ſince he has 


ec debaſed himſelf to that Rank, by Language and Manners that be- 


te come no other. 
THE next I ſhall take notice of, is an ancient Law of 


(Ante Chr. 744.)  RoMULUs, 


The Founder of the Roman State; which took care (at leaſt) of 
Decency in Converſation before Nomen. 

2 1 t, rb. (e) N. 7 2 preſentibus Feminis ob ſcana verba 
— Let none preſume to talk lewdly in the preſence of Women. To 
this Law Plutarch alſo bears witneſs. For deſcribing the Honours paid 
to the Sabine Virgins, (by way of amends for the violence committed 
upon them ;) which Honours were at the fame time eſtabliſhed, to 
remain as cuſtomary Rights and Privileges to the whole Sex; He 
KR 065. > tells 


IF > 
4 


Cnap: I of 'the Incentive ts Vt. 3. 
tells us, it was otdered, to give them the way whenever thiy net them; 
and (4) that none ſhould ſay any thing immodeſt, or . 
appear naked, before them. And here we ſec the ws ke, neue, pe 


; ; | 4% %. Plutarch, in 
Foundation of that in the | | Romuls p. 36. | 


ROMAN CIVIL Law; 


Which gives a Woman her Action, as for a perſonal Injury, for ob- | 
ſcene words uttered before her; tho not intending, or carrying with 


them any formal Sollicitation of her Chaſtity. For Ulpian having ex- 
plained whar the Law underſtands by | appellare mulierem] and | Pudi- 
citiam adtentare,] obſerves, (e) Qui turpibus Verbis () f 4 nei, ww 
utitur, non tentat Pudicitiam, ſed Injuriarum renetur. i101 15) 3429 
And Alciat, a noted modern Civilian, gives his N * 
opinion, (F) that, at this Day, ſuch as make a „0 eee in 42 
common practiſe of Ribaldry and Obſcenity in a. . G i Nen 6. 
their Converſation, before whomſoever they ule it, 1 
may be puniſhed by the Civil Law, quia adverſus bonos mores de- 
linquunt. | | 7 
By a Conſtitution of the 3 Ew Is the pious, and Lo- 
THARIUS, (A. D. 826.) it was provided; (g) That e 
if any Ecclefiaſtic gave himſelf 40 liberty H lewd bes. . 261, 
or obſcene ſeſting, he ſhould be ſuſpended (at leaſt) Ba CapitulariaRegum 
from the = of his ſacred Function, if not * Tom. 1. col. 1207. 
depoſed. Clericos ſcurriles, & verbis turpibus joculares, ab Officio de- 
trahendos. INNS 8 1 1 
As to obſcene Books, or (what is much the fame,) immodeſ} Poetry, immotet | 


Boobs, i * 
we find the 1 


SPARTANS.. 
A grave and prudent Common-wealth, baniſhing out of their City 
the Works of Archilochus the Poet, (h) becauſe they 25 


(>) Quod eorum parim 


were immodeſt and unfit to be read: being unwilling . 


that their Youth ſhould entertain themſelves with them; luerunt enim ei liberorum 
leſt it ſhould more hurt their Morals, than improve plus moridus nocercs, cues 


their Wit; ſays the Hiſtorian. For the like reaſon, PS * ns 


I fuppoſe it was, that 


PLATO 
Would not have Poets ſuffered (i) to ſhew their al{75 fark ob dee 


Compoſitions to any perſon, till the Magiſtrates, 2 
and others nt y Law to reviſe and judge 9 wee wy 
of them, had ſeen and approved them. 12 Plate : Leg. wy 7. 
Lewp Pictures are another vile attempt upon Modeſty. And 1 


gainſt theſe we have the Judgment of 


ARISTOTLE, | ; 04 


f . | 1 We TW. | * 1 
Thar no ſuch things Gould be ſuffered. d For geen, _—_ 
g declared againſt obſcene Converſation; he f e, g, . 

A 2 | pro- Republ. L. 7. c. 17. 


i Of Common Whores, &c. Tar, , 

proceeds to forbid the repreſenting of any obſcenity in action; and 

Concludes, that the Magiſtrates ſhould take care there be no Statues 
or Piftures of this kind permitted. Is | 

Operas I WILL conclude this Chapter, with two or three proviſions, 

\ wiſely made, to cut off ſome opportunities of Lewdneſſe, or indecent 

ſteps towards it, As that of | 


ROM UL us, 


1 Loy (I) Nofurnas in Templo Vigilias ne habento, Or 


ſou: de Legibus Regis &. as Lipſius has it, NoFturna Sacrificia, Pervigiliaque = 
amoventor. That there ſhould be no Night Vigile in the Temples, . 
« and no pretending to ſacrifice at ſuch unſeaſonable hours. This was = 
to 1 the nu rogether of Men and Women by night ; who 


under pretence of Re gion, might gratify their Lewdnefſe. The like 
order with this we find recorde . 


DIAGONDAS, the TH IBAN, 


Who forbad all night meetings for Religion. Omnia nocturna, in medid 
Græcid, Diagondas Thebanus lege perpetud ſuftulit. | Cic. de Legib. 
L. 2. p. 337. Edit. Elzey. Operum. Tom. 8.] 1 

I WILL ſubjoin a reformation of the Emp. AL Ex. SEVERUS's, 4H 
as agreeable to this ſubject ; prohibiting at Rome the uſe of mixt Baths, 


(where Men and Women went in promiſcuouſly naked; ) which had 


been formerly put down, bur revived by his lewd predeceſſor Heliogs- 
balus. |Lamprid. in Alex. Severo. p. 25 9.] 


C443: 21 


of Common Whores, and ſuch as frequent them. 


| E are now to look into the ſenſe of Antiquity, ſo far as 

their Cuſtoms, Laws, and Government have ſhewn it, for 

puniſhing the ſeveral kinds of actual Lewdneſſe. And we will begin 

Common, With this of Common Proſtitutes, and ſuch as deal with them. Nor 

as in its ſelf the loweſt or leaſt offenſive degree ; (for ſurely, Impu- 

dence, and open profeſſion in Vice, increaſe the guilt, inſtead of ſoften- 

ing it:) bur as 15 judgment of Humane Laws, (eſpecially amongſt 

the Heathen,) treated it with more indifference, than where a berter 
character was blemiſhed. 


THE Laws of Go p, however, have not conſidered it fo ſlightly. 


For in thoſe by which 


The HEBREw Commonwealth 


Was formed; the practice was not only infamous, (as it was always x 

every Where ;) but forbidden with ſome vehemence. 1 

0 Levit. XIX. 29. Do nat proflitute thy Daughter, to cauſe her to ble 
Wo. - a Whore, 
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CAP. II. bf common Whores, &c. . 
4 Whore; left the Land fall to whoredom, and the Land become 
full of wickedneſe, % e 21 

Deut. XXIII. 17. There ſhall be no Whore of the Daughters of Iſrael; 

nor a Sodomite [a whoremaſter] of the ſons of Iſrael. 

How our Tranſlators came to think of a Sodomite here, is hard 
to ſay. The words in the Hebrew that mark out the Criminal, in 
both clauſes of this text of Deuteronomy, being apparently the fame, 
(with the difference only of a feminine termination in the former,) 
have a viſible and natural relation to each other; as Adultera and A- 
dulter, Macha and Machus, and the like. If, therefore, the former 
UG a whore, (as all agree it does 3) the latter, (tho in ſome places 


where it ſtands ſingle, without any ſuch relative feminine, it may be 


W 


put for a Sodomite,) muſt in this place ſignify a whoremaſter, or one 

that accompanies with ſuch women. And this Interpretation 

(a) Selden approves, and Bp. Patrick (b): and the en 

ancient Verſions render the words accordingly (c); . $1 WT 488. 

the LXX, pn and he the vulgar Latin, Me- C ) Halten Biblia Poly- 

retrix and Scortator; the Syriac, Arabic, and Sa- __ 

maritan have it the ſame way. 3 7 
THOUGH the texts above cited do only prohibit this ſort of Commis | 

Lewdneſſe, without aſſigning a puniſhment, the Sanbedrim, by their choir afbciarts 

own authority, provided a puniſhment for it; which was Scourging. 3 

For they made it a conſtant rule, (d) Quoties pane 1 5% vs, eve. L. 3 

genus non exprimitur, id quod vetatur Verberibus eft . 5. 319 


f | ' (ee) Seld. de jure Nat. & 
puniendum. And accordingly, both proſtitutes and Gent. L. 5. e. 4. p. 554 


. "note Us, Heke, 
their lewd aſſociates, (e) were uſed to be ſcourged; 1. F. ng. 


if this rule held as it oug t to do. l > nn 1 0 
TH1s puniſhment of ſcourging, being very 


frequent _ the Jews, we ſhall hear of it again on ſeveral occa- 


ſions in their diſcipline. And therefore it may not be improper, up- 

on the firſt mention of it, to give an account of the manner in 

which it was executed. _ 
THE Criminal, (F) ſtrippd to the waſt, was © 54 de Synedriis. L. The manner of 

made to ſtoop down, and his hands were tied faſt de IRE =o = 

to a Pillar. Behind him was placed a Stone, on which ſtood the 

Officer, who laſhed him upon the Back and Breaſt with Thongs of 

an Oxes Hide in the preſence of the Judges. While the ſtrokes were 

giving, the chief Magiſtrate there recited with a loud voice, from 

Deut. 28. 58, 59. If thou wilt not obſerve, to do all the words of 

this Lau; &c. —— Then the Lord will make thy Plagues wonderfull, 

and the Plagues of thy ſeed; &c. adding from Deut. 2 9. 9. Keep 

therefore the words of this Covenant, and do them; &c. concluding, 

from Pſalm 78. 3 8. But He being full of compaſſion <ill forgive their 

Iniquity. If theſe ſentences were ended before the Puniſhment was 

over, he repeated them again. And if the Criminal died under his 

ſcourging, it was not at all regarded. But they were very exact in 

obſerving the Law not to inflict above 40 ſtripes; fo that they would 


nor 
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Rond woman 
diſcharged. 


Infamy &c. 


Of Common Whores, &<. Tie. I. 
Abt exceed 3 9, how able, or how obſtinate ſoever the offender was ; 


unleſs he was to be puniſhed for two faults at once; and then they 


ſometimes encreaſed them to 79 or, if they thought fit, appointed 
different times for the puniſhment of each fault. When the perſon 
had thus ſuffered the Law for his offence, he was no more to 2 re- 
proached with it. ; og 

I SHALL only add another remark of Mr. Selden's; that if a 

A SINE Bond- woman proſtituted her {elf (g), and her Maſter 
Gent. L. 6. c. 8. p. 712. did not ſufficiently chaſtiſe her for it, the Court 
would diſcharge her of her ſervice, and give her het freedom; that 
being rendered capable of marrying, ſhe might berake her ſelf to a 


chaſter life. 


Thx next view we take, muſt be of Laws and Cuſtoms in the 
Heathen World ; where almoſt all the puniſhment of La lay in 
the | ary Infamy that attended it. And ſuch an Infamy (in general,) 
no 
the impetuous and illgoverned luſts of Men made them glad of theſe 
lewd conveniences for their gratification 3 and therefore they would 
not ſuppreſs them: yet natural light, and natural decency could never 
ſuffer the profeſſion to be other than ſhameful and ſcandalous, in the 
account of all Men whether virtuous or vicious. And before the great 
increaſe of Impudence, the Women themſelves, who dealt this way, 


were ſo ſenſible they were out of character, that they were half 


aſhamed of it. An inſtance of all this we have upon record, amongſt 
the antient 


(Ante Chr. 1700, vel circiter.) | "he ANAANITES, 


In the ſtory of Judah and Thamar, Gen. 38. For Thamar defi ing 
to draw Fudah to her lewd embraces, ſo dreſſed and placed her PF as 


Harlots in that Country uſed to do. Now the text tells us ſhe was 
wvailed, and fat by the Highway fide, Which ſhews, (I.) That the 
practice of thoſe wretched Creatures was even then ſo infamous, that 
they could not offer themſelves barefaced ; but under wails. And 


(II.) That either by authority of the Government they were forbidden, 


or for fear of being inſulted durſt not, or thro ſome remaining ſenſe 
of ſhame declined to have their public Stews for proſtitution in Cities 
and great Towns; but were glad to content themſelves with waiting 
for Travellers by the Road. | 


AGREEABLE to this, is what Grotius cites here, from (h) Chry- 
-— 2+. e ſippus. © Lewd Women proſtituted themſelves to 

5 (hb) Ness ey tf Ates . ; 

herne de aemeiphu a i cc thoſe that inclined to them, at firſt, without the 


ange- gu £evT A vg by . 
pub dg inge amg © City, and masked : but afterwards gathering Im- 
Iona; dib r οννν,‘ 


> ind Neuer wk Harb. c pudence, they laid aſide their masks; and not 
be eg, ris un G. being ſuffered by Law to plant themſelves in 
38. 14. « Cities, kept their ſtations out of them. Which 
may ſerve to ſhew the general ſenſe of Antiquity in this matter. 


Amongſt 


oubt, attended, as early as the practice its {elf began. For tho 


3 


BR.” 


"T9 
+» TERED 


Curl I. of Common! Whores, &:. 


| Amongſt the Ar NEN ANS, 


Common Whores, however tolerated in their Lew dneſſe, were fo fat -* 
diſtinguiſhed with diſgrace, ( beſide the Infamy of their Character) 
that they were not permitted to have any Gold about them, either in 
Rings, Lace, or other Ornaments : if they had, they were ſold for 
ſaves, by public order. EM goa el Prgoly; Inueoia tow. Hermogenis 
Rhetor. Partit. $. 4. p. 17.] On eee ne 

Bur our main buſineſs will be with the antient 


ROMAN Cuſtoms, and the C1V1L LAW. 


IT muſt be owned, that common whores were tolerated by the 8 
| - , x bs 
Romans. And of ſuch Lewdneſſe Clarus is to be underſtood (i), when rared 4 thi 


. \ ".S . 9 f R * : 
he tells us, Fornicatio fimplex de Fure Civili non eff () dumme in Sent. recept 457 
, 7 ® ; , | : . . o F 1 1 . . * 
prohibita; and Menochius, () when he ſpeaks to ey 5.4 on 7 IO 


the ſame pans for as this laſt Author obſerves, cum queſt. Cal. 289. n. 3, 


| Formcatio ditta eft ab eo, quod Meretrices in Forni- N 
 cibus, hoc eſt, in locis abditis & obſcuris habitabant. 


Ir is certain, that any Woman, who was lewdly diſpoſed; might 
proſtitute her ſelf in this manner at Rome. But ſhe was obliged firſt 
to go to the AMidile, (the * Magiſtrate,) ( and % 1%, ad . . Pot , 
enter her name upon record, in a Book for that 8s. Elen in Note, ibid; virb p, Adil 

8 LS f & in Excurſ. ad Taciti lo- 
purpoſe. Practiſing without this Formality, he cum pra. 
would ſet a Fine upon her: and doubtleſs, the obliging her to it 
was deſigned to check ſo vile an Inclination; and ſummon all the re- 


mains of that modeſty that is natural to the Sex to ſtruggle againſt it, 


rather than ſubmit to ſuch a ſhocking piece of Impudence as this. 
Bur of fuch as had the Impudence thus to record themſelves, (whether 


they were married Women, or fingle,) the Laws for puniſhing Lewd- 
neſſe took no notice; More inter veteres recepto, (lays Tacitus, ) qui 


ſatis pœnarum adversum impudicas in ipsd profeſſione flagitii credebant + 
except by ſubjecting them to certain Incapacities, and marks of pub- 


lic Infamy, which we ſhall ſee by and by. Yet notwithſtan ding the 
general liberty of making ſuch a profeſſion, it was preſumed, that 


only Women of the loweſt rank would do fo Infamous a thing. And 


when it was found that ſome Perſons of Quality had fo fat loſt their 
regard to Honour, and ſenſe of Reputation, as to give in their names 
to the Æadile on the fame ſcore, it was thought high time to bound 
that Licenſe within ſome reſtraint and it was Dorey by the Senate (m), 
e that no Woman ſhould be allowed this libetty 3 
« of proſtitution, whoſe Grandfather, Father, Gr ad AVG 75 1. Sian & 

5 > a 4 
* Husband was a Roman Knight. 23 
| By the cuſtom of Rome, common whores were 0 Roni Antiqu. Rom. 4d forbid 
forbid n) the Stola, which Women of reputation 5 N oO * . 
wore; and were confined to a black (o) Gown, to ed. in Maron. — * 


diſtinguiſh them by way of diſgrace from people Lu. . W, Vid ch. 


53. Vid: eti 
of Martial. L. 2. Epigr. 39. & 
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Infamy and 


Incapacities. 


Horatii citat. Toga Mere- | 
ck Theatres. ti 
< tcl apes ts exon WY publick Theatres. Domitian forbad 


Of Common \Whores, &cc. Tur. 1 
« trici apta ; ita enim pro- COMe into the 

« Togis, ut diſcernerentur 4 them to be carried in Litters or Chairs ) : and 
« Matronis. 5 | 9 oy 


*(p) Aer ab Alex. Der, the good Emperour Alex. Severus, finding the 


ium. L. 5, c. 16. 


ee numbers of che Women much increaedr}, ol 


(r) Lempria, in Alex. Se. many of them for Slaves. This laſt, indeed, was 


vero. p. 265. pena extra ordinem, at the will and pleaſure of the 


Prince; not flowing from any precedent Law or cuſtom, nor ſettled 
by authority for the future: but it ſerves to ſhew the contempr thoſe 
wretched creatures were in, and the indignation which a virtuous Em- 
peror (tho' a Heathen) had conceived againſt them. 

Wx will now take a view of the particular marks of Infamy, and 
Incapacities, laid upon them by the Laws of the Empire; which 
we call, the Ws | 


Ci%1%4 LAV. 


B this they are extremely Infamous; and deprived of ſeveral com- 


mon Rights, not only in point of reſpeff, bur alſo of property. 


I. Quæ palam quæſtum |corporis] faciet, feceritve, (one that either 
is, or has been a Common Proftitute,) is not to be received as a wit- 


neſs againſt any Criminal. And this proviſion was Lege Julia de Vi. 


H de Teſtib. (L. 2 2. Tit. 5.) I. 3. Teffium F. 5. Lege Fulia. 


II. No perſon of reputation ought to marry ſuch a Woman. As 
the Emperours Diocleſian and Maximian teſtify in a reſcript of theirs ; 


Cop. L. 9. Tit. 9. Ad Legem Ful. de Adult. I. 20. fædiſimam: and 


may be inferred from I. 43. palam F. de Ritu Nuptiarum; which de- 
ſcribes at large, who ſhall be deemed a Common Proſtitute; for what 
has that Law to do under the title of Marriages, if not upon this 
ſuppoſition ! * 8 
III. THAT they were ſtript of ſome conſiderable Immunities which 
their Sex enjoyed by Law, we LG from Alciat; who obſerves (s) from 
(0 Alias. de Verb. ſigni, Baldus, “Cum Lex generaliter Mulierem in Carce- 
I. 1. (Operum Tom. x. col. cc rem duct vetaret, de ed non agi que Meretrix, 
ens « libidinibuſque infamis, & Legis ſuliæ pœ- 
1 uſque infamis, extra Legis Juliæ pœ 
« nas ob vilitatem fit: The Law did not exempt them from Impri- 
ſonment, as it did other Women. And the reaſon of this exception 
would extend (as perhaps the practice did) to all other legal Immuni- 
ties granted to the Sex, as well as this. | ? 
IV. THAT they were obliged to a diſtinguiſhing Habit of reproach 
1 have already ſhewn from the cuffom of Rome. And that they may 
D fill be obliged to ſuch a diſtinction, (t) Boerius in- 
n. 56. fers from Ff. de Injuriis I. 15. Item apud Labeonem. 
5. 15. Si quis Virgines: and from Cop. L. 1. Tit. 4. De Epiſc. 
Audlientid. I. 4. Mime. x 


V. In ſome caſes at leaſt, the Common Proſtitute was incapable of 


inheriting what was left to her. Paconius ait, fi turpes perſonas (veluti 


Meretri- 
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Graz. II. Of Common Whores, &c: 


Meretricem) & Parente emancipatus & · manumiſſus 'Havedes feriſſet, toro- 


» 


(L. 37. Tit. 12.) I. 3. Paconius.] 1 


Sk TON Ius had told us of Domitian, (u) that 0 Saaten. in Pomit. c. B. 
he had forbid infamous Women the uſe of Litters or Chairs, and made 
them incapable of receiving Legacies and Inheritances. But Cujacius 
clogs this with a non obtinuit 3 and Ritterſbuſius ſays, it is fal'n into 
diſuſe. They mean (I ſuppoſe) with regard only to the practice of 
the Civil Law at preſent, and for ſeveral ages paſt: but that, from 
Domitian's time to Fuſtinian's, they could not inherit, in certain caſes, 
tht Law, Paconius, juſt above cited, makes appear; and ſo do theſe 
that follow- ip 


— 


By a reſcript of the Emp. Conſtantine to Verinus, one might ſet 


aſide a Brother's or a Siſter's Will, if they had appointed for their 
Heir any Perſon that was under legal Infamy, as we know lewd Women 
were. Fratres (w) Conſanguinei contra Teflumentum ) Cop. L. 3. Tit 28. 
Fratris ſui vel Sororis de inofficioſo quæſtianem mowvere 4 irie raten. 1. 27. 


Cx» , s And to the ſame purpoſe, 
poſſunt, ſi ſcripti Hæredes Infamiæ vel Turpitudinis Tai, Inſt. L. 2. Tir 18. 


De inoffic. Teſt. F, non nuten. 
macula adſpergantur. | | 

IIsõ plain their Fathers might diſinherit them for proſtitution, by 
a reſcript of Diocleſian and Maximian to Apollinaris, A D. 293. (x) Si 
Filiam tuam, eo quod turpiter & cum flagitiosa fœ- (i Cos, I. 3. 28. b. 
ditate vivit, a Succeſſione tud excludendam putes; ft indicia Teftam. 1, 19, 
uon inconſulto calore, ſed ex meritis ejus ad id odium incitatus es; po- 


ftremi Judicii liberum arbitrium habebis. But afterwards, (9) by a No- 


vel of Fuſtlinian's, it is provided, that this ſhall not 
be a good ground of Diſheriſon, if the Parents had 16. Ur cum de Appellarione 
willfully or negligently kept her unmarried till ſhe © maar aire cry 
were 25 years of age: becauſe it was then their own fault, that ſhe was 
laid under temptation to ſuch a diſhoneſt courſe of life. 

VI. THo' Preſents and Donations made to theſe lewd Women 


are not to be recovered back again (z); yet if a EA 


ſumm of Money, or the like, be only promiſed (in turpem Galan, (L. 12. Tit. 


mercedem ſceleris) and not attually paid, they have 5.) L. 4. Lem ſs. $. ſed quod 


Meretrici. 


t. 5.) I. 5. Affectionis. 
(a) Cop. L. 4. Tit. 7: 


no action at Law to ſue for it. > eg mim (a) of 3 a, 
0 


utriuſque turpitudo verſatur, ac ſolute quantitatis 
ceſſat repetitio; tamen ex hujuſmodi flipulatione, con- 5- Mercalem. 
tra bonos mores interpoſitd, denegandas eſſe aftiones Furis authoritate de- 
monſtratur. Alciat ſpeaks of it as good Law ſtill. (b) „ Quamvis 
Ws OY 2 

enim Lex Meretrices non 1nquietet, — non ta- (3) Ale in L. 27. Veluet 
<< men approbat, ut Actionem eis concedere eo  « verb. oblig. n. 12, 13, 
2 a I ATA 14. (Operum Tom, 6. col. 
 NoMUNe velit. -— Cum ergo Lex nulla ſcripta 3 
„ fit, quæ Actionem hoc nomine dari dicat, nec nos dicemus. But 
Gregory Tholoſanus goes farther in his opinion: that gifts to ſuch ill 
they be in poſſeſſion of them) may be wreſted out Syntagma Juris. L. a8. c. 3. 


of cheir hands, (or ought to be at leaſt,) as diſ- 25 
* honeſt 
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honeſt encouragements to wickedneſs; and either given to the poor, or 
confiſcated. to the publick. * . | 
VII. BESID E all this, it is the judgment of modern Civilians, 


that a Common Whore may be expelled, and driven out of any honeſt 


4) Menech. de abitr. neighbour hood. So lays Menochius (d): for which 
queſt. caſ. 53g. a6 he cites Baldus, in I. mime. Co D. de Epiſc. Au- 
dientid. Rebuff. in l. fi qua. Co P. de Speftac. & in I. Maſurius. f. 
de Verb. Signif. Caſſan. in Conſuet. Burg. tit. des droifts. F. 1. n. 57. 

0% E. Greg. Thol; Spt. and others. Gregory Tholoſanus ſays the fame (e). 


10 e in! dbu. And ſo does Alciat; (F) who allo gives the reaſon 
0 


verb. gn. n. 9. (Ope- for it, that they may not be of ill example to Wh- 


rum Tom. 1. col. 313.) 


(s) Boerii Conf. 4. n.54. inen better than themſelves. Boerius agrees with 
them (g): © That if any diſhoneſt Woman comes 
ce to live in a neighbourhood, thoſe that are there may expell her; 


ce but not drive her out of the Town: i. e. They may diſcharge and 
hinder her from living in publick and frequented Streets. 


VIII. LAsSTLy, ſo great was the Infamy of theſe wretched Wo- 
men, that it clave to * even after they had left off the practice: 
and poverty its ſelf inducing them to ſuch lewd courſes, would by 
no means ward off either 1 ſhame, or the legal Incapacities G c. 
attending them. So Ulpian tells us. Non ſolim ea que corpore quæ- 
ſlum facit, verùm ea que fecit quoque, etſi facere deſiit, lege notatur: 


neque enim aboletur Turpitudo que poſted intermiſſa eff. Non eſt ignoſcen- 
dum ei, que obtentu Paupertatis turpiſimam vitam egit. | ff. de ritu 


Nupt. (L. 23. tit. 2.) I. 43. Palam. $$. 4, 5. 


Trvs much for the Roman Civil Law upon this head. I ſup- 


poſe, that of the 


GREEK or EASTERN Empire 


Perm: lend to have been much the fame. But they had one Law peculiar, for 


with them, to 


the puniſhment of thoſe that aſſociated with Common Whores: which 
was, that a married Man, convict of this, ſhould receive XII ſtrokes 


or blows of a Cudgel; an unmarried Man, VI. The words are, 
, ö Tx YUUAING, & Topiivee!, AI, (ce ANN (H op- 

7 1 \ ” \ \ — 2 A / e \ 
37. I. 84. lcd x) 6 A A e, % Th auty e apapmay AI 


(h) Baowmir L. 60. Tit. 


Harmenopuli 1 09Y,cg00 yo- AN map / . 8 
ben. L. . . e e, E AV cpo. The puniſhment was certain 


n. 1. ly Fuſtigatio; for ſo the Annotations or Various 


Lections to Harmenopulus interpret. Theſe 'Aaxaala, or Allatfa, there- 
fore, (in their barbarous Greek,) ſtand for the blows or ſtrokes that 


were to be given. 


Wx are got inſenſibly from the Laws of Heathen into thoſe of 
Chriſtian Inſtitution; and muſt now return from the Eaftern Chriſtians 


to thoſe of the Weſt, for two or three Conſtitutions amongſt them 


alſo, in the lower ages of Antiquity, after the breaking of the Ro- 


man power. We meet with one to our purpoſe, in the Laws of the 


Goths that ſettled in S pam, diſtinguiſhed by the name of 
; an W1s1- 


w_ 


Bed 


CHAP. II. 


of c Whores, 8c: 


Bk ove» es 

Ix is 2 Law of K. Receſuindus, who reigned there about the year 
of Chriſt 655 : appointing, That (i) if any Free- 
woman were convicted of living as a Common 


 WisicoTHs. 
Lewd Women 
ſcourged &c. 
W1s160THORUM Lects. 
(i) Lib. III. Tit. 4.1. 17. Si 


Whore, the Governor of the City ſhould cauſe her 
to be publickly ſcourged with 300 Stripet; and 
chen diſcharge her upon condition of reforming 
her lewd life, and that ſhe never come again into 
the City. Upon a ſecond conviction, to be ſcourged 
as before, and conſigned over in ſervitude to ſome- 
body that wanted a ſervant, to be employed in 
hard labour, and never permitted to appear abroad 
in the ſtreets. I If one that was already 4 ſervant, 
or Bondwoman, gave her ſelf to this Lewdneſſe; 
ſhe was to be ſcourged in like manner, and her Head 


born; and then return'd to her Maſter, on condi- 


tion that he ſent her a good way into the Country, 
and employed her there; or fold her to ſome ſuch 
diſtance, that ſhe might not come back to the City 
again. Bur if he would neither ſend, nor {ell her 
as aforeſaid, and ſhe appeared again in the City, 
the Maſter himſelf ſhould receive publickly 5 o Stripes; 
and the Woman ſhould be conſigned over in ſervi- 
tude to ſome other, whom the Prince or Magiſtrate 
ſhould appoint to receive her, ſo that ſhe may ne- 

ver come to Town again. © The like order to be 
taken in leſſer Towns and Villages. C And if the 
Magiſtrate, thro' negligence, favour, or corruption, 
rook no notice of ſuch vices, or care to ſuppreſs 
them, He ſhould receive 100 Laſhes, by the Go- 
vernor's order, and pay a Fine of 3 0 Shillings. 
ANOTHER of this nature we have, in the 
Capitulars of the Emperour 


CHARLES theGREAT. (Circa A. P. 800.) 


[Capirul. De Miniſterialibus Palatinis.. Cap. 3.] That 
with whomſoever, (k) (at leaſt of the Domeſticks, 
or retainers of his Court,) any ſuch lewd Woman 
| ſhould be found, that perſon ſhould be obliged to 

bring her our to the Market-place, where ſhe was 
to be publickly whipped. If he refuſed to do this, 


he was to be whipped himſelf at the lame place a- 


long with her. 3 
IN another of that Prince, A. D. $03. (as 
Baluzins,) or 797, (as Goldaſtus dates it,) He de- 
e | 


aliqua Puella ingenua, five mu- 
lier, in Civitate publicè For- 
nicationem exercens, Mere- 
trix . & frequenter 
deprehenſa in Adulterio, nul- 
lo modo erubeſcens, jugiter 
multos viros per turpet 


ſuã conſuetudinem adtrahere 


cognoſcitur ; Hujuſmodi à 
Comite Civitatis comprehen- 
fa trecentenis flagellis ublicè 
verberetur ; & diſcuſſa ante 
populum dimittatur, ſub ea 
conditione, ut poſtmodum in 
turpibus vitiis nullatenùs de- 
prehendatur, nec unquam in 
civitatem ei veniendi aditus 
detur. Et fi poſtmodum ad 
priſtina facta rediiſſe cognoſ- 
citur, iteratim à Comite Ci- 
vitatis 300 flagella ſuſcipiat, 
& donetur a nobis alicui pau- 
peri, ubi in gravi ſervitio per- 
maneat, & nunquam in Civi- 
tate ambulare permittatur. 
J Si vero Aucilla cujuſcunque 
in Civitate ſimili conver ſatio- 
ne habitare dinoſcitur, a Ju- 
dice correpta rrecentenis fla- 
gellis publice verberetur, & 
decalvata Domino reforme- 
tur, ſub ez Conditione, ut 

eam longius à Civitate faciat 
converſari, aut certe tali loco 


tranſvendat, ubi penitùs ad 


Civitatem acceſſum non ha- 
beat. Quod fi forſitan nec 
ad Villam tranſmittere, nec 
vendere voluerit, & hæc ite- 
rum ad Civitatem reverſa fu- 
crit, hujuſmodi Dominus in 
Conventu publice 5o flagella 
ſuſcipiat: ipſa vero Ancilla 
donetur alicui Pauperi, quem 
Rex, 2 aut Comes 
eligere voluerint; ita ut poſt- 


modum ad eandem Civitatem 


illi veniendi aditus non præ- 


ſis præcipimus cuſtodiri, quæ 
per Vicos & Villas in Adulterii 
conſuetudine fuerint depre- 


henſæ. Quòd fi * 
ral bo. aut Grabe 
neficio retentus, talia vitia re- 


2 aut conteſtari, vel di- 
ingere noluerit, à Comite 


Civitatis io flagella ſuſci- 
piar, & 30 Solidos 1 ei 
cui à nobis fuerit ordinatum, 
{ Lindenbrogii Cod. Legum 
antiqu. p. 67, 68.] | 
(4) — De Meretricibus 
volumus, ut apud quemcun- 
que inventæ Berit, ab eis 
portentur uſque ad Merca- 
tum, ubi ipſæ flagellande 
ſunt. Vel ry noluerit, volu- 
mus, ut ſimul cum ill in to- 
dem loco vapulentur. [ Ba- 
luzii Capit. Tom. I. col. 
n 


* 


clares f 


N 12 | | of Common Whores, Kc. Fan L 
Their Aſo: (i) Cap. 3. Prohibenus clares, () that if any of his Subjects, of what rank 


Ciates fined, omnind cunctis utriuſ- 


Ge. due Serds Hominibus Adulte- ſoever, ſhould be convicted of this vice of whors 
ria, Fornicationes, &c. [whic 


| aft he expreſſes afterwards Or any of the reſt mentioned in the preamble of 

Con Guuprerte, ſcaru- his Edict, he ſhould be ftript of all his Honours, if 
nuſquiſque nobis fubjedus, he had any; and be impriſoned, till he had paid a 
quia qui in uno ex his reper 


rus aique convietus fueritz ſuitable Fine, and given ſatisfaction by  publick Pe- 


& Honores (fi habet) omnes 

perdere; & in Carcerem ſe, Nance. | | 
ad 4 Emendatio- bo” 8 . 

= „ Pen THIS was a juſt and noble ſeverity againſt ſuch 

[Baln min ot t as dealt with thoſe lewd Creatures. And I as 


in Capitularium I. VIL ©. much commend the ſeverity wherewith our An- 
143. ib. col. 1055. Goldaſti 


Conſtit. Imperial. Tom. III. ceſtors, 
p. 144. 
The ENGLISH SAX ON s, 


— 


ani. Treated the lewd Women themſelves. For amongſt the Laws which 
ed, n i z Ke ALFRED, about the year 881, (m) obliged 
(n) Spelman. in vita I- E : : ; 
fredi M. L. 1.8. 64.& L. . Guthrun and his Danes to receive, in his League 
Spelman. Conc. Brit. T. 1. 
RE with them upon their ſettlement here; one was (n), 
mt eden: Anales, “that all Common Whores ſhould be baniſhed, and 
n Thron. ce the Kingdom cleared of them; or, if they ſtaid, 
cc and would not reform, all their Goods and Chat- 
ce tels ſhould be ſeized. Thus Dr. Wilkins renders it in Latin. Cap. 
(o) Wilkins Leges Anglo- XI. Faderis Eadweardi & Guthruni (0) 1 Sagæ 
ee as dx vel Incantatores, — vel fatide, inquinate publicæ 
Meretrices, aliqud in Regione compareant, tunc relegentur ex Terra, & 
Gens purgetur; vel ibi omnia illis eripiantur, niſi ceſſent, & altiùs 
compenſent. 7: „ 
So alſo in our famous national Council at Mnham, called by King 
ATHELRED, about the year 1009, it was decreed to the ſame 3 
(>) Spelman. Conc. Brie, Purpoſe. (p) Can. IV. — Meretrices egregias, c. 
e ee "OO terrd indignas, c Terra projicite, ut E 
P. 120. purior fit deinceps populus : vel Terra exeant cum | 
| ſuis omnibus, ni pœnitentiam egerint abundantiùs. 
THE like we meet with in a Conſtitution of CAN urus (the 
. A $07 England, about the year 1026. (J) Cap. 
Brompton. col, 922. c. 27. IV. Legum ejus Secularium: almoſt in the ſame 
ilkins. p. 134. | : | . 
words with that of Alfred abovecited. 
IT may not be amiſs, in ſuch a collection of Antient Laws, to 


allow a place to thoſe of 


MAHOMET, 


The Founder of the Turkiſh Religion and Empire. For he compoſed 
his Alcoran about the year of Chriſt 626; and not only as a Syſtem 
of Theology and Doctrine (ſuch as it is,) for his Diſciples ; but with a 
mixture of Political Laws, by which they were to be governed, and 2 
which have ever ſince remain d in veneration and practice amongſt HM 
that people. What Cuſtom has introduced beſide, I ſhall take no no- 1 
tice of, as being probably Additions of much later and uncertain date. 

LEWPD-/ 
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of them. 


couragement of Houſes to receive them. And the Tranſition will 


Cray. III. of Bawds, Procurert, &c. 


LEwDNESS3 with Common Whores is prohibited undet the| general 
term of whoredom *, Azoar. XVII. «© Abſtain * Alcor. c. 17. non longs 
« from whoredom ; it is a thing unclean, and a * ito. 


ce bad way: as Mr. Ockley has tranſlated for me. The puniſhment 


(which affects both the Woman and her lewd Cuſtomers) is twofold. 
I. A SORT of Infamy. Azoar. XXIV. T* Let e. , „ 3. 
« not a Whoremaſter marry any but a Whore, or an Infidel: And as 
cc for the Whore, let no Man marry her, but a Whoremaſter, or an 
« Infidel. Such Matches are forbidden to the faithfull. [This is alſo 

Mr. Ockley's Tranſlation.] 
II. Taz Baſtinado, of a hundred Blows. * A-. mid. c. 24. v. 2. 


zoar. XXIV. The Whore, and the Fornicator, ſcourge each of them 


« with an hundred Stripes; neither let Mercy take poſſeſſion of you 
ce when you are fulfilling the Command of God, if you believe in 
« God and the laſt Day: and let a number of the Faithful be wit- 
tc neſſes of their puniſhment. [Thus alſo Mr. Ockley.] , 
Tnus much for Common Proſtitutes, and thoſe that make uſe 


Of Bawas, Procurers, Pimps, &c. 


T is an eaſy Tranſition from the ſubject of the laſt Chapter to 
this: for the Lewdneſſe of Common Whores, and ſuch as frequent 
them, could never make ſo great a progreſs in the World, but by 
the avarice and wickedneſs of theſe vile Promoters, and the En- 


be as natural from this to the next Chapter, where we ſhall conſider 
the cee, of Women of better Character: for that alſo is fre- 
quently brought about by the officious craft and diligence of Pimps, 


Procurers, and lewd Sollicitors to vice; and in many caſes could not 
be effected without it. | 


SECT. I. Parents Proſtituting their Children, or conſenting, &c. 1 Parents 

| | | proftituting 
Fo an entrance upon this Argument, I think it proper to begin lpm 

with that of Parents proſtituting their own Children, or conſenting to 

their Proſtitution, whether in common, or to any particular perſon. 
A Caſe which (I am afraid) too often happens, either thro & Po- 
verty of ſuch Parents, or their greedineſs of Gain, and the tempta- 
tion of ſome wretched Advantages for this World, which overbear 
the conſideration of their own and their Childrens Hap ineſs in ano- 
ther. I chuſe to place it here, becauſe it will ſoon be diſpatched: 
we meet with little about it in Antiquity; but what there is, that is 

peculiar to it, muſt not be omitted. wes 4 
AMONGST the HEBREWS, one of thoſe Laws cited in the fore- 
going Chapter ſtrikes directly at it. Levit. XIX. 29. Do not proſti- 
| ful? 
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Py 
C. II. Bawds, 
C. 


Ba was, Procu- 
rers, &c. 


The Diſtinction 
bet wixt them. 


of Bawds, Prochrert, &t. FI k 
tute thy Daughter, to cauſe her to be aWhore. According to the rule 
of the Jewiſh Sanbedrim, which I had occaſion then to take notice of, 
& that where the Text of the Law expreſſes no Puniſhment, ir ſhall 
ce be ſupplied with Scourging; we may preſume, that was the pu- 


hiſhment in uſe, when a Parent was convicted of this crime. 


By the CIVII Law; the Reſcript of Theodofius Funior, A. D. 
428. (which will be recited at large, when we come to it in 
(4) Cos. L. IL. Tit. 46. the ordinary caſes of Bawdry,) deprives (a) ſuch an 
de Spedtac, bee. 1. 6. Lnones. unnatural Parent, for the future, of all the Autho- 
he had over his Daughter; ſo that ſhe ſhall no longer be com- 


mande 
diately ſui Juris. And if he ſhould ſtill inſiſt, and lay upon her a 
neceſſity of Proſtitution againſt her will, he was to be baniſhed, and 
) Parentes qui ſolum- condemned to work in the Mines. Menochius (b) adds 


Poe pe: farther, that Parents, who have only conſented to 


untur. Menoch. de arb. queſt. 


Cal. 534. n. 124. (and may be) puniſhed at the diſcretion of the Fudge. 
IN the GREEK or EASTERN Empire, that Conſtitution of 


nd pro Fudicis Arbirrio puri: the voluntary proſtitution of their hy ters, are 


Theodofius above mentioned, was retained for Law : Gamaxar L. 60. 
Tit. 38. Ur ne ſint Lenones, I. 1. being the ſame in ſubſtance through- 


out, with I. 6. Lenones. CoD. de Spetłaculis. 
FR i yg Pe: the Laws of the WISICO THS, L. III. 


bat fun vel disc ende. Tit. 4. I. 17. K. Receſuindus ordering a Puniſh- 
e e: TORE for Common Whores, © provided, (c) That 
Converſationem Victum fibi, & if the Father or Mother of ſuch a Proſtitute, 
Aar Ker inn airs © were only conſ⸗ enting to her Proſtitution, for 


Mater fuerint pro hac iniqua cc - | . : | 
_— —  — + their own or her Maintenance ; the Parent 
convict thereof ſhould be ſcourged with a Hun- 


7 eorum centena flagella © 
Leg. antiqu. p. 67. « dred Laſhes. 


ſuſcipiant. [ Lindenb. Cod. 
SECT. II. Bawds, Procurerc, &c. 


A 


 Tavs far the Laws affecting Parents in this matter: and we may 
now proceed to what will take up more of our Time; to enquire 
how they ſtood in general with reſpect to Bawdry and procuring. 

THz firſt thing I do, muſt be to obſerve Cujacius's diſtinction be- 
twixt Lenones, or Bawds, and Produfores, Procurers. 

THE former, he ſays, keep Common Whores, receive a Gain from 
them, and are by Law equally infamous with them. *© Lenones ſunt, 
ec 4d quos Scortorum captura redit; qui ſimul cum Scortis ipſo Jure 
« infames ſunt. Attamen in Scorta ſtuprum commiſſum Legibus 
* non vindieatur: nam & Scorta non cenſentur, niſi quæ profeſſæ 
« ſint Impudicitiam apud Adiles. The latter provide, or intrigue 
for, other ſort of Women, who do not fall under that Denomina- 
tion. Produffores ſunt, earum etiam mulierum, in quibus Stupra 
« commulla Legibus vindicantur. 

FT xIs diſtinction is from the Civil Lau; and therefore I ſhall fol- 
low it, in ſpeaking of each kind diſtinctly. For tho in the accounts 


by him; but, by Judgment of the Court, become imme- 


of 


BY . 


. 


Crar III. Of Bawds, - Procurers, 8c. 1 15 
Morality they are both alike infamous, whatever they are in Law; i 

— the Bagnel. of them both is of the ſame nature, the procuring 

for Lewdneſſe: yet the difference is to be conſidered betwixt ordina- 

ry Proſtitutes, and the debauching of Women who (perhaps) would 

not have been otherwiſe debauch d. The latter ſeems to me a greater 

Crime, than that which carries with it the greater legal Infamy. 
THE ule of Cujaciuss diſtinction, (with regard to the Roman Laws ., e o thi 

however,) lies in obſerving; that the Common Baus, | Lenones, | tho La». 

under Infamy, and ſeveral Incapacities and Diſadvantages, were never- 

theleſs tolerated, as were the Proſtitutes they traded with, and had no 

poſitive Puniſhment inflicted upon them till the Reign of Theodoſius II. 

wherereas the other fort, of Pimps and Procurers, | ProdufFores;) who 

were employed to ſeduce, by their perſwaſions, &. ſuch as were of 

Character and Reputation, and under reſtraint of Laws made for pre- 

ſerving Chaſtiry, " always expoſed to Puniſhment, and never could 

pretend to any Toleration. 1 2 : 


LET us take a view of them apart. And firſt, 


SEcT. III. Of Common Bawds 
In the HEBREW State, | 
I can only take notice, that Stews for Proſtitution, and thoſe that 
kept them, were evidently comprehended in the prohibition of Com- 
mon Whores, Deut. XXIII. 17. And therefore, probably, the ſame 
puniſhment followed them; wiz. Scourging. But however matters 
ſtood there, it is acknowledged, that in Greece, and at 


ROME, 


1 And throughout the Roman Empire, they were univerſally connived 
at; and not only fo, but in ſome meaſure authorized. For from them 
<< the Emperours received a ſcandalous Revenue, as the Popes have done 
ſince: tho' Alexander Severus was ſo much aſhamed of it, that he for- 
bad it to be brought into his Exchecquer, and ordered it to be ap- 
pPalied to che repairing of public Buildings (d). His (%0 Lamprid. in Alex. Sev. 
= | Succeſſors were not fo tender in this point: for it P2599. gt 
LT continued a Branch of the Revenue for ſome Ages after; as we ſhall 
—<)A fee in its due place. At preſent, our method leads us to trace the 
Character and the Fate of this lewd Profeſſion, ſucceſſively from time 
to time, by the Roman 


SED AL GY 


IT may be fit to begin with an account, how (+) Lenocinium geit, qui A Bow, by 
| . ſtuari pi a Ro 
far that Law extends the Notion of a Bawd. And & cul in Uber; — 2 
this we are provided with from Ulpjan (e): Who Me quettum exercet, in 


; | eidem causã eſt. Sive autem 
deſcribes him to be, not only one that makes it Padbalter hoc negotium 


. : t; five alteri . 

his profeſſed Buſineſs, either to keep Slaves, or har- ami \acceſine arr (ut 
| . . | . * ; fi Cau L 3 

our Freewomen, for the gain of their proſtitution; Fabuarius, 8 Mancipis ulis 

b habuit miniſtrantia, & occa- 

ut ſione 

z wang" 


N 3 


of Bawds, Procurert, &. P h 
III. | fione miniſterii quæſtum fa- 3 1 5 2 3 

ae er Sem: ne Bunte et. but ſuch a one alſo, as under colour of any other 

EE Employ, (a Taverner, Victualler, Bath-keeper, &c.) 3 

4 f. Hir qui natantur u. does the ſame 1 and makes the like wicked 

ala, 3 Ss Fru.“ gain by them. Either of theſe falls within the legal 9 

OST Character of a Bawd. And that was odious enough. 2 

Iofomy, 11 5 AA For by the Prætorian Editt (f), He is de- 


Din clared Infamous, to all intents and purpoſes in Law. 
uc k. de uſu u- 8 a | 
ch Feate jur. Civil, I. x, *It will not be amiſs, to obſerve here, once for all; 


* that (g) the Prætorum Ediffa, which were allowed 
in the Roman Commonwealth to ſupply or correct (as they found oc- 
caſion) the Laws of the XII Tables, were collected and digeſted in- 
to order by Salvius Julianus in the Reign of Hadrian; and being con- 
firmed by that Emperour's Authority, were ſtiled Edictum perpetuum, 
or Edictum Hadriani. So that whatſoever is cited thence, was Law, 
and in force and practice as ſuch, long before Hadriaus time, or the 
Emperours his Predeceſſors. : „„ | 

Legal Incas. THE legal Incapacities which Bawds are under by the Civil Law, 9 

9 are reckoned up by Menochius, | De arbitr. queſt. Caſ. 5 3 4. u. 35. RM 

& ſegg. TY AY 

I. THEY are incapable of being witneſſes in any Cauſe, civil or 3 

criminal; except ccncerning matters tranſacted within their own lewd 

Houſes, where the Truth cannot otherwiſe be found our. And to 

this we may add, that Dian reckons them amongſt thoſe qui Jus ac- 

cuſandi non habent; whoſe Information, or Accuſation of any body, | 

was not to be received. F. de accuſationibus. (L. 48. Tit. 2.) l. 4. 

Is qui. | 

II. TRE can make no Will; nor either bequeath, or inherit, or re- 

ceive Legacies. © Privantur etiam Teſtamenti factione, activa & 

te paſſiva ; ſays my Author. Of the latter, their not being permitted 

to receive what was left them by others, he gives a notable example, ” 

from Val. Maximus, in the deciſion of the Prætor Qu. Metellus againſt 1 

the Will of Juwentius, who had left his Eſtate to Vecilius, a Common x 

elle Lenoni bong. Bawd : * © He would not give poſſeſſion to Vecilius 4 

„ rum Juen! poſleſſionem cc according to the Will, (ſays Maximus; becauſe Pp 


Wk 


« ſecundum Tabulas Teſta- a 
* ment non dedit ;quia Vir ec that grave and noble Magiſtrate would ſhew there 


* nobiliſſimus & graviſſimus . | -— 
„ ori & Lupanaris ſeparan= ©© WAS à different conſideration to be had of the = 
« dam conditionem exiſtima- . 3 


« comprobarevoluit, qui for- cc condition of a Bawdy-Houſe: and he would nei- 


cc tunas ſuas in ſtabulum con- 


« taminatum projecerat; aut cc ther approve the Fact of that Man, who had 


© huic, tanquam integro Civi 


Jura reddere, qui ſe ab ©* thrown his Fortunes into ſo vile a place; nor 


cc 5 h ſt 1 . «J» 
« abruperat. Val. Max I. y. ©© conſider this, (Vecilius,) who had abandoned all 


— « honeſt ways of living, as on the fame foot in 
« the regards of Law with Citizens of good repute. 1 
III. ALL Contracts and Obligations of a Woman with or to a 
Bawd, for her Proſtitution, are utterly void in Law: no Action ſhall 
lye to enforce them. For this he cites I. Mercalem. Co p. de condit. 
ob t ur p. Cauſam. is — 


* 


— 


— 


7 "iS n "Wy 
Z 
1 8 
N 5 n 
„ = 
= LEH, 
WS. 1 
5 LEY NES 4 
JE.” Ste 
a . 
Z 
— 1 ps EN 
* 2 5 
» ry WES 
"28 3 
- 8 W * = 8 
1 * 
_—_ x 72 
1 ee 
. 3 N 
n CCS 
« Be "4 Ys "Ss 
425 OR vs £10, 
© WM 


* 


"2 


3 


2 
8 
Ro” 
38 
ty 1 5 2 
. +a 
8 
IVY 
r 
2 
0M 
3 
© 5 
74 p 
BE 
25% 
1 4 
+8 
BE”. 
Ry” 
* 
bo 
3 
2 ' 
-\ 
SEN 5 
£8 2 
7 
1 
©, 
"© MA 
pe 
bo”. 8 
5 / £ 
5 * 
+3 
OR 
Ks ' 
EN 
7 
5 
— — 
2 
3 "x 
[ber 
8 


* 


proftituit Ancillam, vel aliud improbatum facere coegit, 4 


Crap, l. ef Buds Pricey, e 
IV. A CRI DTTOR loſes his Debt, (or at leaſt, mall reſt 
pledge or Security put into his poſſeſſion for it,) if he obliges the Wo- 
man indebted to him to proſtitute herſelf. c Creditor, oh Lenoci- 


« nium, privatur ſuo credito, fi Debetrici Leno exiſtit ut proſtirue- 


« retur; fays Menochius; and grounds it upon that of Ulpian (5), Si 
| OS 1 f 4. pigneratitid A4. 

allied pignus Ancille ſolvitur. To which we may 2g Tir) 1.44. 

add, what Menochius adds here, a Conſtitution ob 3 6100 


(3) co b. de poſtliminio re- 


Dioclefian and Maximian, (i) whereby a perſon re- of. (. 8. J. 51) l. 7. 


deeming a Woman Captive from the Enemy, and Tn F 
then compelling her to Proſtitution, ſhall never be repaid whar was 
given for her Redemption. Cs LS, 

Br all theſe are very inconſiderable Diſcouragements to fo vile 
and lewd a practice: proceeding a little farther, we ſhall come to 
ſomething more effectual. In the mean time, I muſt take notice of 


another Proviſion, or two, relating to this matter. 


By the Roman Laws, the Power and Authority of Parents over 


their Children, and Maſters over their Mancipia, or Slaves, (as moſt 


Servants then were, being generally ſach as were taken in War, arid 
bought and ſold ar pleaſure,) was very great; and by this wicked race 
of Bawds as greatly abuſed, in compelling them to proſtitute them- 
ſelves for their gain. It was provided therefore, “ That if a Maſter 
ce or Miſtreſs off a Family ſhould pretend ro compel his or her Servant 
« to Proſtitution, the Servant might complain to the Præfect of the 
« City, and ſhould be juſtified in refuſing to perform ſuch unreaſon- 
« able ſervice. So Ulpian tells us. Quod autem diftum eſt, ut ſervos 
de Dominis querentes Præfectus audiat, fic accipiemus (k) ; 


(k) F. de Offiio Pref. Urbi. 


non accuſantes Dominos, ſed fi verecunde expoſtu- 8 1. Tir. 120 l. 1. omnia. 
ent: Si Sevitiam &c. qud eos premant; ſi Obſca- © * | 


antem. 


nit2tem, in qud eos compulerint, wel compellant 3 apud Prefeffum urbi 
exponant. Hoc quoque Officium Prefetfo Urbi d Divo Severo datum eff, 
ut Mancipia tueatur, ne proſtituantur. 


THEO DOsSIUS II. improved this Law, by a Conſtitution of his, 


17 


m | OTE” Pa . m. Com mon 


Maſter or Mi- 
fireſs compel 
ling a Servant; 


(A. D. 428.) © diſcharging Servants from their ſervitude, and Children 


te from the power which their Parents legally had over them, if com- 
e pelled by their reſpective Maſters, Miſtreſſes, or Parents to ſo vile 
* an Act; and ſetting free all ſuch young Women, as thro' Poverty 
* had hired out themſelves to vrofelled Bawds for Proſtitution, and 
were deſirous to be quitt of ſuch an infamous obligation, and te- 
tire to a modeſt Life. If the Bawd would not ſubmit to this diſ- 
charge in Law, but ſtill inſiſted, and detained them againſt their 
« wills, he was to be baniſhed, and condemned to the Mines. The Re- 
ſcript at large, is as follows. 
Impp. Theodoſius & Valentin. AA. Horentio P. P. 
0 Lenones, Patres & Dominos, qui ſuis Filiabus & (1) Co», I. 11. tit. 46. 
Ancillis peccandi neceſſitatem imponunt, nec Jure MM DEE fone 


Lenonibus. |. 6. Lenones, Et 


Domini, nec tanti Criminis patimur libertate gaudere. Fr 


C Igitur 


CC 


cc 


A 


Maſte#s, &e, 
or Parents, 


compelling. 
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18 Of Bawds, Procurers, dc. Tix. I. 
z Igitur tali placet eos Indignatione ſubduci, ne poteſlatis jure frui valeant, 
i neve quid eis ita poſſit acquiri: ſed Ancillis, Filiabuſque, ft velint, con- 
ductiſve pro E perſonis, quas ſors damnavit humilior, Epiſco- 

* b 


Porum liceat, icum etiam, Defenſorumque implorato ſuffragio, omni 
miſeriarum neceſſitate. abſolvi. [z. e. They become ſui Juris, and diſ- , 
charged from the Authority of their Parents or Maſter : as the mar- * 


ginal Annotation to this Law, in Co p. de Epiſc. Audientid, |. 12. 
(where we alſo meet with it, but abridged,) explains it.] Ita ut ſi 
inſiſtendum eis Lenones eſſe crediderint, vel (er pen ingerant neceſſita- 
tem invitis, amittant non ſolum eam quam habuerint poteſtatem, ſed pro- 
ſcripti pane mancipentur exilii, merallis. addicendi publicis. 

Greg. Tholoſanus interprets the Sanction of this Law ſomewhat dif- 

e THU Uh terently. (n) For the clauſe of lofing their Aut ho- 
tagma jur. univ. L. 36. e. rity, he applies to ſuch as only by precept or per- 
TOO  ſwaſion "NT bring thoſe that are under their power 
to Fon ng themſelves: But compelling to it, they may be baniſhed 
and ſent to the Mines. 

Ir is very ſurprizing, that none of the ſeveral virtuous and reform- 
ing Princes which Rome had in her Heathen State, nor even the piety 
and zeal of Chriſtian Emperours for above a hundred years, bethought 
them of ſuppreſſing thele lewd Houſes altogether. Tis well if they 

W411. lee lebe. were not influenced by the conſtant and conſiderable Revenue they 
414.118 fence 915 brought in, the Tax (beforementioned) which they paid to the Treaſury. 
At length however, the ſame Theodoſius, whole former Law we have 
juſt cited, put them wholly down at Conſtantinople, (where he reigned,) 9 
by a Novel of his, A. D. 43 9. And that upon the following occaſion. 

Horentius, Præfect of the Palace, to 8 he had ten or eleven 
years before directed that other Conſtitution Lenones, being a perſon 3 
of great virtue, conceived ſuch an abhorrence of this infamous practice, 
el the Tax that was paid for it to the Crown, that to remove ſo 
fatal a protection, and to procure the ſuppreſſion of lewd Houſes 
without detriment to the Exchequer, He voluntarily offered and gave 
his own Eflate, (which fully anſwered the value of the Tax,) in com- 

penſation to the Government for it. A glorious and pious Act, which 
muſt always be remembered with Admiration ; and his Name with 
Honour, who ſhewed ſo much of the generoſity or public Spirit of 
an antient Roman, and the Purity of a primitive Chriſtian. But thus 
was firſt cut off that ſhameful Branch of the Revenue: and ar the 
ſame time came out the enſuing Edict of Theodoſius; ordering, for 
the future, all Bawds to be whipped out of the City; and a Fine of 
twenty Pounds of Gold upon the chief Magiſtrates, if they did nor 
take care to ſee it put in Execution. = 
Bawds ſuppreſs LIT is directed to Cyrus and Alipius : but being very tedious, and 9 
e at h two thirds of it (at leaſt) taken up in applauding what Florentius had 
niſted. done, acknowledging the ſcandal of that Tax, and inveighing againſt 
Korg novels Thoda Imp. x. wickedneſs of Bawds, I ſhall recite - che e- 
Tuzop, Edit. Turf 1 586, nacting clauſes, which run thus. (1) Hac manſurd JP 
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Cn 4p, III. of Bau, Procurers, &. 3 
in evum Lege ſancimus, ut ſi quis poſthac Mancipia, tam aſiens quam 
propria, aut ingenua corpora, qualibet taxatione coniutta, proſtituere 
Sacrilegii temeritate tentaverit ; in libertatem pritis miſeryinis , mancipiis | 
vindicatit; vel ingenuis perſonis conduftione- impid liberatts, graviſſimè 
verberatus, hujus urbis finibus, in qud vetitum nefas"orediderit exercen- 
dum, ad exemplum omnium emendationemque pellatur, P. K. AA. II 
luſtris igitur Autoritas tua, ea que tuende Honeſatis decrevimus gratid . 
veneratione debit4 jubeat cuſtodiri, Officio Amplitudinit tus XX. Librarum 
Auri pœnam, fi præcepta noſtra neglexerit, luituro-. aa e 

TH1s was the firſt blow to purpoſe,” that was ſtruck at Houſes of 
common Bawdry ; and it was followed by the zeal of ſome ſucceed- 
ing Emperours. For tho what I have now given you is not to be 


1 


— Y : F ; . 2 
| quam 55 a] 


found in Fuſtinian's Code; there is a ſeverer Law, without any Em- 


perour's name, or any date, inſerted there; © diſclaiming the Revenue 
« from ſuch Houſes : forbidding to proſtitute either Slaves or Free- 
« women 5 upon penalty, on a mean offender, of being ſent to the 
« Mines, or baniſhed; on an 2 rank, the confiſcation of his 
Goods, and loſs of Dignity civil or 

© might be demanded to Freedom by any perſon whomſoever? arid 


* 


C 


NH 


cc the Magiſtrates, of higher or lower degree, and their under: Officers, 


« fined twenty Pounds of Gold for their neglect. This Law being 
penn'd without reſtriction, affected not only 4 Capital City, but all 
parts of the Empire. Thus it ſtands. 25 

NE quis deinceps Lenocinium exerceat, & nullus reditus inde Largi- 


tionibus inferatur. Nullus Ancillam Ingenuamve proſtituat. Alioguin, 


llitary: a Slave fo proſtituted, 


Sent ti the | 
Mines, or for- 
feiting Goods 
and Honours. 


bumilior qui id fecerit, coercitus, Metalli, & [Gr. 3, vel] Exilii pend 


 danmabitur ; honeflior bona, & militiam, ac dignitatem amirrat. His 
quoque abſtineant Thymelici. Quod fi Ancilla proſtituta fit, ut gyatuitd 


vindicetur ab onmibus viris, aut faminis, Clericis, aut Monachis. Et uti 


hec obſervent Magiſtratus, tam majores quam mimores, & officia eorum, 


Corporis & XX. Librarum imminente pend. Cop. L. 11. Tit. 40. 
De Spettac. &c. I. 7. Ne quis. « ; 5 
THe general Tenor of this Law, and ſome particulars in it, would 


incline me to think, that if it were not originally another Edict of Theodo- 


fins, it was of a Succeſſor not long after him: the mention of the Revenue 
teeming to imply, that the Reform had been bur larely made in that 
reſpect : and the Fine upon Magiſtrates is the fame ſumm, tho extend- 
ed alſo to inferiour Officers, with the addition of Corporal Puniſhment. 
Bur the want of Inſcription, Name, and Date, makes it rather pro- 


bable, that ir is an Extract by Juſtinian himſelf, (or his Compilers, 


from the ſeveral Laws of thoſe that were before him, altered to his 
own mind. For as ſome proviſions in it are plainly drawn from The- 
odoſius; ſo the mention of Thymelici, and the power given to any body 
of freeing proſtituted Slaves, are to be found in à Conſtitution of the 
Emp. Leo's, Cop. L. 1. Tit. 4. De Epiſc. Audientid. l. 14. Neque 


Servum; which, being of little conſequence, I omir. Beſide, that the 


puniſhment here ſeems to be one of his alterations: becauſe he thus ex- 
| C 2 preſſes 


3 


Ta” Of Bawds, Procurert, Rc. Teal 
$.111. comme» preſſes himſelf; in the preamble of his Novel to be cited by and by; Nor 
| autem & dudum poſita contra eos qui fic impie agunt ſupplicia auximus. 
N70 Foy Bur be this as it will; as Iheodoſius had led the way in the Eaftern 
ſow in tre Empire, tis ſtrange that Valentinian III, (his Colleague,) and other 
Wetern'® ſucceeding Emperours, who reigned in the Weſt, ſhould not follow 
the Example. But fo it was: as Gothofred hereupon takes notice: 
(o In Occidente Lupanari- (o) It was but by ſlow degrees, and in ſome places 
ni only of thoſe Parts, that the uſe of lewd Houſes was 

{c. caſtiores jam Romanis put down; and that, not till the barbarous Gothe 


Barbari Occidentis provincias 


pervaſerant: ut apud. Aquiza- and Vandals, chaſter than the Romans, had got poſ- 


nos, (teſte Salviano, L. 7. De 


Gubernat. Dei;) & in Africa ſeſſion of the Weltern Provinces : and then 
a Vandalis. (eod. Lib. ſub. fin.) 


[ Fac. Gothofred, ad 1. Lenonez. Were diſcouraged and ſuppreſſed [by the Gorhs] in 
e Aquitain, and by the Vandals in Africa. ] 
Juſtinian's THE Emperours of the Eaſt, however, went on as we have ſeen 


Law fir Exile, above; and the great Juſtinian, not ſatisfied with the care that had 


or Death. 


been already taken, either by himſelf or others, gave the finiſhing ſtroke 
in his XIV:th. Novel, which is ſtill the Foundation and chief Autho- 
rity of all Proſecutions againſt them Jure Civili, Tho it is a very 


long one, I think it worth the while to recite the moſt of it at large. 


Imp. Juſtinianus A. Conſtantinopolitanis. A. D. 535. 


(p) Aurn. Goll. 3. Tit. 1. (p) ET antiquis Legibus & dudum imperantibus 
on 9 7 82 . ſatis odibile viſum eſt eſſe Lenonum nomen & cauſam, 
in tantum ut etiam plurimæ contra talia delinquentes ſcriberentur Leges : 


Nos autem &. dudum poſita contra eos, qui fic impie agunt, ſupplicia 


auximus; & fi quid reliftum eſt a noſtris predeceſſoribus, etiam hoc per 
alias correximus Leges 3 & nuper interpellatione nobis fatt4 rerum im- 
piarum pro talibus negotiis in hac maximd Civitate commiſſis, cauſam non 
deſpeximus. Agnovimus enim, &c. . 1. Sancimus igitur, om- 
nes quidem, ſecundum quod poſſunt, Caſtitatem agere, 8&c. —— Quia verd 
Plurima ſunt humana; cum arte, & dolo, & neceſſitate quaſlibet talium 
ad luxuriam deduci omnibus prohibemus modis, & nulli fiduciam efſe 
paſcere meretricem, & in domo habere mulieres, aut publice proſtituere ad 
Luxuriam, & pro alio quodam negotio talia mercari : neque Conſcriptio- 
nes ſuper hoc percipere, neque Fidejuſſores exigere, nec tale aliquid agere, 
quod cogat miſeras & invitas ſuam Caſtitatem confundere ; neque ſperare 


quod licebit de cætero eis, Veſtium ratione, aut Ornamentorum forſan, 


aut alimenti decipere, ut etiam invite ſuſtineant. Non enim permittimus 


quicquam fieri tale: ſed etiam nunc omnia talia breviter competent! curd © 


diſponimus ; ſtatuentes etiam reddi eis omnem quam contigerit cautionem oc- 


caſione ſceleris hujus exponi: & neque permittimus ſceleſtos Lenones, ſi 


quid dederunt eis, hoc ab eis auferre: Sed etiam ipſos Lenones jubemus 
extra hanc fieri feliciſſimam Civitatem, tanquam peſtiferos, & commu- 


nes Caſtitatis Vaſtatores factos, &c. — C Præconizamus itaque, quod ft 


quis de cætero præ ſumpſerit invitam puellam aſſumere, & habere ad ne- 
ceſſitatem ¶ peccandi] nutritam, & Fornicationis ſibi deferentem quæſtum; 


Hunc neceſſe eſſe, a ſpectabilibus Pretoribus Populi hujus feliciſſma Civi- 


tatis 
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CHap. III. bf Bawds, Procurers, &c V 
*** G 2 111. ²˙ 5 So Ba eds -4 8 at ves” 

tatis comprehenſum, omnia noviſſima ſuſtinere Supplicia. [Gr. rde nay $1 

iam Cullen mod.] Si enim pectmiariorum. eus furtorum (& latrocinio- 


& latrocinium eos coercere permittimus ? © Si quis autem patiatur in ſul 
Domo quendam Lenonem, & hujuſmodi Prepofutum operationis habere, &. 
hec denuntiata cognoſcens non etiam domo ſud expulerit, ſciat ſe & X. 
Librarum Auri ſuſtinere pœnam, & circa ipſam periclitaturum Habita- 
tionem. © Si quis autem Conſcriptionem de cetero in talibus præſiump- 
ſerit, aut Fidejuſſorem acceperit, ſciat nullam quidem ſe utilitatem hu- 
juſmodi Fidejuſſionis aut Conſcriptionis habere : Etenim Fidejuſſor quidem non 


obligatus erit; Conſcriptio vero omnind invalida manebit; & ipſe (ficut 


prediximus) in Corpore ſupplicium ſuſtinebit, & 4 nagnd hac longiſſi- 
me Civitate expelletur. — Omnino enim Lenocinium & fieri prohibemus, 
& fattum punimus, præcipus quidem in hac feliciſimd Civitate, & in ejus 
Circuitu; nihilominùs autem, & in locis foris pofitis omnibus, & que ab 
initio noſtræ ſunt Reipublice, & que nunc a Domino Deo donata ſunt no- 


per talia opera conferente, &C. 


TRE ſubſtance of it is: * That having in the Preface, complain- 
« ed of the vile practices of Bawds, in * out young Women 
cc that are neceſſitous, & with promiſes of Cloaths and Victuals per- 
« ſwading them to live with them, under Obligations and Securities 
« given for what time they pleaſe, for the Paper of Proſtitution : 


« He firſt [$. 1. Sancimus.] forbids it in the ſtrongeſt terms; and 


te colour of any other Service; ordering all Securities on this infamous 


de ſcore to be delivered back; and that if the Bawd had given them 


ee any thing, it ſhall not be reſtored : the Bawds themſelves to be ex- 
ce pelled the City. |S. Preconizamus 3] it is decreed, that whoſoever 


ce Lewdneſle for his own gain, ſhall ſuffer the laſt (or utmoſt) puniſh- 
ee ment of all; i. e. Death. | J. Si quis.] That if any do knowingly 


c 


A 


cc oy turn him out, He ſhall be Fined ten Pounds of Gold, and 
ce be in danger of forfeiting his Houſe too. [C. 2. Si quis. ] That 


« all Securities for lewd Service ſhall be utterly void; and the Bawds 


ce that took them, ſhall ſuffer corporal Puniſhment, & be baniſhed the 


« City. He concludes with an order to Beliſarius, in the Duplicate 


directed to him, © that this be Home in all the Provinces of t 
« Empire; and every where obſerved, as well as at Conſtantinople. 
I am ſenſible of ſome Confuſion, (or Obſcurity, ar leaſt, ) in this 


Authentic. And the great Quære is, concerning the Punifoment in- 


flicted by it; whether it be Death, or not. 


Ir Is argued from one Paſlage, [ C. 2. ſi quis, ] which | refets to * 
nother in $. 1. Sancimus; that Death was not intended; becauſe Ba- 


niſhment 


24 
Il: Common 
was. 1 


bis. — Credimus enim in Domino Deo, etiam ex hoc noſtro circa Caſtitatem 
fludio magnum fieri noſtræ Reipublice incrementum, Deo nobis omnia proſpera 


The 72 
of this Law 


cc that any Women be kepr for ſuch ends, either profeſſedly, or under 


ce ſhall rake a Girl againſt her will, and lay her under a neceſſity of 


luffer a Bawd to live in a Houſe that belongs to him, and does not 


Diſpures about 

the Puniſh- 

ment inflicted 
it. 


11 


= N 
r Bam. 
. Wy U 
' f 


Fl 


Reſtrictions up- 
en this Law. 


GC. inn. comme 


„ .) Dumb. Prax. Crim. hquder (t) allo; and Menochins (u). 


quæſt. Caſ. 534. n. 44. 


niſbment is preſeribed. Ipſe (ficut pradininus,) in Corport ſuppliciun 
ſaſtinebit; & A magnd hac longifſime civitate expelletur. e 


On the other hand; that Dearh was intended, may be urged, (and 
very juſtly,) from the words, (in 5. Præconixamus,) ws mobs in/4m.; rode, 
[the laff, or utmoſt puniſhment of all:] which one would think could 
not be otherwiſe in Latin, than ultimum ſupplicium; and by this the 
Romans always intended Death. | vid. ff. de penis. (L. 48. Tit. 19.) 
|. 21.] And fo the Greek Phraſe ſignifies in other Conſtitutions of 
this Emperour: Tais ire muoeias, ultimo ſupplicio, in the puniſſi- 
ment of Blaſphemy, Nov. 77. c. 1. $. 2. where no body queſtions 
whether Death is deſigned by it. So alſo, Cd ond togdras xaTay Wap 
extremis ſuppliciis ſubjici, in Nov. 1 5 4. c. 1. where by what goes be- 
fore and follows after, the like meaning is indiſputable. And as to 
the Opinion of Learned Men and Lawyers, Men- 
doza (4) cites this Novel, to prove that Juſtinian 
puniſhed common Bawdry with Death. And ſo 
does Greg. Tholoſanus (r); and Jul. Clarus (s); Dam- 
Indeed this laſt 


(A) Ferd. Mendoza, de Con- 
cilio 1/iberitano, L. 2. c. 25. 
(r) Greg, Tholoſ. Synt. Jur. 
L. 10. c. 2. $. 24. 

(s) Clari Sent. recept. L 
F. F. ult. qu. 68. v. 23. 


c. 91. n. 4. 
(u) Menoch. de arb. jud. 


(v) n. 44. (from S. Sancimus;) and of Death. And both of 
them are plainly enough expreſſed in different clauſes; fo that I think 


both of them were intended in different caſes: but it ſeems to be no 


ealy matter, ar this time of day, to ſettle the diſtinction. I will only 
add my Conjecture, with ſubmiſſion to better Judgments. Which is, 
that Exile, in the firſt Section, and corporal Puniſhment, joined with it in 
the laſt; (as whipping, ſuppoſe; or rather, being condemned to work 


in the Mines; for he would ſcarcely make this Law milder than the for- 


mer, Ne quis deinceps, which I alledged before as either made or ap- 
proved by him; was deſigned for thoſe Bawds that enticed Women by 
Promiſes, or ſeduced them by Art, to bind themſelves in writing to 
ſerve them in a way of Proſtitution. But that ſuch as ffole any young 
Girls out of the Country for this purpoſe, and brought them up to 
it without their own conſent, under the neceſſity of not knowing how 
to get from them, ſhould be puniſhed with Dearh. If that Section 
Preconizamus be read attentively, it may ſeem to imply ſome ſuch force 
as this. For there is an Argument drawn from the puniſhment of 


PECUNIARY Thefts and Robberies, to this of CyasTITY; Caſtitatit 


FURTUM & LATROCINIUM, as it is there called. | 

As a farther Comment upon this Law, it will not be amiſs to ob- 
ſerve the Reſtriffions laid down by Dambouder. He is one of thoſe, in- 
deed, that think it extends to Death, even in ordinary caſes : bur if 
his notion in this be not admitred, we may rake him as if he had 
ſpoke in general, of the puniſhment (whatever it is,) inflicted thereby. 


(x) Damhoud. Prax. Crim. Three chings, ſays he, (x) muſt concur, in order to 


c. 91. . #, 6: 


ſubject a Bawd to this puniſhment. (I.) That he 
draw Women to ſuch lewd Lives by Perſwaſion or Rewards; and has 
been accuſtomed fo to do: but two Inſtances, he ſays, will (in their 
caſe, 


refers to it both for the puniſhment of Exile (w), 


© 8 a 


£284 
oY 


Ca 
3 


n 
ag 


$4; ory 


force alſo,) according to the Intention of this Law: which ſeems 15 


CA. III. Of | Bawds, Procurara, &c. 3 3 25 
caſe, cho not oommonly,) be deemed in Law a Cam. (II.) That mee 


he receive the Gains of their Lewdneſſe to himſelf; [or at leaſt, a cer- 
tain proportion out of them.] (HI.) Thar he have them in Swhjeffior 
and Obedience to him; ſo that he can diſpoſe of chem in * ion - 
when and to whom he pleaſes. And theſe I think; are juſt and true 
Limitations, (all of chem in ordinary caſes, and the two laſt in that of 


"me defective, in not extending to ſuch. as only entertain Volunteers in 

Iniquity, and ſuffer the lewd Women to enjoy the mercedem” ſcelevis en- 

tire to themſelves; giving liberty of their Houfes (as _ ſome 

Taverns c. do,) to draw cuſtom, and raiſe their own profits out of 

what is eaten or drank there, or by gratuities from the debauched yang 

Fellows only, that for the purpoſes of their Luſt frequent them. 

theſe are not to be called Bawds, they are certainly Acceſſories ; and DT oe 
ſo are all the inferior Caterers for Lewdneſſe, that fetch Women thither, 

or are any ways aiding or abetting in ſuch practices: and tis pity 

they ſhould not all be puniſhed. 102. I 


_ a : | . 2 . | = Th "OR ; 4 1 
Bur notwithſtanding che Authority of Fuſtinian's (1) Menoch. de ah. quaſt waa * | 
Novel, our modern Civilians are agreed, that the E534 n. 45- os. | 
puniſhment of Bawds with Death, in any caſe, it (0 De Conkuctudine n 

a puniuntur pœnâ mortis: fed 
aut of uſe, upon the apprehenſion that it was too tantummod? fagetlantwr cur 
ſe vere; and inſtead of it, the cuſtom is, to inſlict 24 band bine, add, 
an. arbitrary puniſhment, at diſcretion of the Judge. Mu conturrudinem ate- 


| tur Fodocus, c. 89. Ita e- 

So Menochius (y). And Clarus acknowledges the tam i Reed Hipayie cr 
| : : lere practicari, dicit Ant. 
lin ac (z): telling us withal, that they are ſometimes Gomes fuper 1. 86. Tauri, 
oy ” N Rn. 73. licet ſubdat, quod eff 
che Heads 5 which is (or was) the Way in Spain : fete Pate gel warts 
# r.idiculous puniſhment (ſays his Author Gomes) for ſo [lar 45 15. $- dtr. qu 
wile 4 Crime, that ought to be puniſhed with Death; 


and truly, ſo think I too. 
The Code of the EASTERN Empire 


Reta in d almoſt every thing we have cited from the Roman Civil Law. 
Bawels are deſcribed (a) the fame way, as in H. de . 
his qu ui notantur Infamia, |. 4. Athletas. F. 2. Ait De his qui een 
Præto, given before: and branded with Infamy (b), 6 Eodem Tit. I. 1. 

as the y are there, . tit. eodem J. 1. 

Ir a Maſter or Miſtrels compelled their Servant to proſtitution (c); 
ſuch Servant, complaining of it, the Præfect of the (0 paris, L. 6. Tit. . 
Ciry was to do her Juſtice, and defend her againſt “ Me rr, ur L 2 
thoſe u nreaſonable Commands. | As in F. de Offic. Pref. Urbi 1. 2. 
Omnia J. 8. "MT 25 

PARENTS or Maſters (d), Proſtituting their (4) us, L. 60. Tit. 
Daughtcs or Servants, were to loſe their e * 
over then, by Sentence of the Biſhop, or Civil Magiſtrate. If the 
Maſter or Parent inſiſted notwithſtanding, and continued to compel 
to Proſtitution as before, he was to be feat to the Mines. [Th e fame 


in 


Of Bawds,. Procurers; &c. TT. I. 


$. tw. rip,, jn ſubſtance throughout, with CoD. De Speftaculit &c. 1. 6. Lenones, 


The Maſter di- 


recting or con- 


ſentmg, &c. 


707. 


| Thrown into 
the Sea. 


cited already. 


e) Nn Bod. Tir l. 24. WHOSOHE VER, (e) of. mean rank, ſhould pro- 


ſtitute either a Slave, or a Free woman, was condemned to the Mines; 


if of better Quality, his Goods confiſcated, and all his Honours forfeited. 
A ſlave proſtituted might be taken away from the Bawd, and fer at 
Liberty without Ranſom, at the ſuit of any Perſon. | The ſame en- 
tirely with CoD. de Spectac. I. 7. Ne quis deinceps. | 
AND laſtly, that Code received the XIVth Novel of Juſtinian, 
D , Eod. Tir. 1.3. from S. Sancimus to the end, verbatim; (F) inflict- 
ing Exile and corporal Puniſhment, or Death: which being given at 
large before, there is no need to trouble you with it again. 


The Laws of the 


| WISIGOTESõ, 9 5 
(s) Wiſigethorum Leges. L. | 5 ; 
e t 17. Voce Under K. Receſuindus, ſpeaking of Maid-Servants 
volunrare Adulterium com- that are Common Whores, provided; (g) that if 
miſiſſet, adquirens per forni- a . f . 
cationem pecuniam Domino they were ſo with their Maſters Direction or Con- 


, & blies fuer "E 
omictas ip Dominue eus. ſent, and brought Money to him by their Lewd- 


Cao 16. dul Harte de nefle, He, being publickly convict of this, ould 


{ 300. ſc.] qui ſuperiùs de 


eadem continetur Ancilla, egeicde 300 La ſhes, as they Were to do, by the 


eſcipiat. ¶ Lindenbrog. Cod. a 5 
Us antiqu. p. 68.] ſame Law, for . heir Crime. 


Wr have done with this infamous Sett of Bawds; and are naw 
to caſt our Eyes upon a yet viler Race, if poſlible. 


SECT. IV. Pimps, Procurers, &c. Es 


Pimps, row THE Produffores, as Civilians call them, I explained by our En- 
gli Term of Pimps and Procurers: who do not trade with Common 


Whores; but are employed, (and too well paid for it,) in intriguing 
for the Luft of particular Perſons with Women undebauched before, 


or, at leaſt, of better Reputation than thoſe others; Solliciting, car- 


rying Meſſages, contriving Opportunities, or lending Conveniences 
that they may be Lewd with Secrecy and Safery. In this Notion they 


alſo are included, who do the ſame with Toung Men, or Boys, to gra- 


tify the unnatural Filthineſs of Mankind. 

AGAINST ſuch wicked Factors of Impurity in one kind or other, 
the Authority of Laws and Princes has been very ſevere; and I wiſh 
they were ſtill ſo: for nothing can be more dangerous to Virtue, 
than the Craft, nor more to the Grief and Diſhonour of Families, 
than the ſucceſs of thoſe Devils incarnate, who make it their buſineſs 
to tempt and help to Sin. | 

CLEOMENES. 


f 9 Tg & eg ds, LY ei- Prince of Met hymna in the | Iſle of Lesbos H Seized 
ales wag — | 2:75; upon (h) three or four of them that dealt this way; 
ms eee eee, and that they might do no farther Miſchief, order- 


X85, Ax IOW r Sg. 


Athenews L. 10. c. i. ed them to be tied up in Sacks, and thrown into the Sea. 
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(i) PERIAN DER of CORINTH, 


Who was neither an ift Prince, nor of a violent 2 , gef aue . 
or cruel Diſpoſition, as my Author obſerves; but 2 ee eee 
ſo great an Enemy to Vice, that he diſpoſed of Politits Grecor, & Athenans 
all lewd Procurers as Cleomenes did, and drown G10, cape th. wp 
them in the Sea, 

By the Laws which S0 LON gave to the 


ATHENIANS, 


(%) They were to be indicted ; and upon Con- . 
viction puniſhed with Death: becauſe (fays Aſchi- yp . 


net,) they let out their own Impudence for hire, &, e 
to ſuch as had a mind to be lewd, and were a- nb in sg. 


fraid or aſhamed to ſollicit for themſelves; and fo 7; eg. Selle we 
brought them together, to converſe, and venture Timarchum. p. 289. 
upon the Sin. | 8 "xp 

TH1s laſt does evidently concern thoſe Agents we are ſpeaking of, 
and not ſuch Bawds as harboured and 9 7 Common Proſtitutes. 
And I apply what was ſaid before, of Cleomenes and Periander the ſame 
way, on account of the Greek words made uſe of; which are, ax5axanetus 
and aega@y9;; the latter in this of Solon too: for Ritterſhuſius has re- 
marked, (ö) chat Common Bawds are properly called () ;.,,n, in Expo. 
FoproCooxot, . d. Altores Meretricum: = for Procy- Novel. Part. 12. c. 3. n. J, 8. 
rers in our preſent ſenſe, the Greek Term is aegawoyss, promoters; 
or (I may add) aggzxp}, which is from the ſame Theme, and of the 
like Signification. | 

THE next view we take, muſt be of the 


: Roman CIVYII Law. 
By this, they were looked upon as highly pernicious, and ſubject- 


ed to various puniſhments. | | 
ENTICING another Man's Servant to this purpoſe, expoſed them 4i tjwis 

to an Action at Law, (called, Actio Injuriarum,) before the Prætotr, 

and to the payment of conſiderable Damages (m): (6 T4. 

— as 2 adds, He corrupts a Servant, or d 1 3) WARES 

makes her worle, gui ut fluprum pateretur per ſuadet. I. 4s miri, (L. 47. Tit. 

I ſhall have occaſion for this: again in the next 92 1 gun Here” 

Chapter, as it affects the lewd perſon himſelf who deflowets à Servant: 

bur I mention it here, as equally including a Pimp or Manager in ſuch 

a buſineſs, ebf tw * N 
ENTICING any other perſon, (whether Male, or-Female,). to Im- 

purity, who was before untainted, expoſed them to PS We rh.o4r, 

the like proſecution by an Aﬀfio Injuriarum. So f. 4 f e . 

ſays Ulpian (n). Si quis tam feminam, quam Mag 

8 | D eulum, 


WO 


26. 


| Procurers. 


' Seourging, Ba- 


. Puniſhable 


wſhment, Kc. 


by 


the JulianLaw. 


Death or De- 


Portation. 


8 


culum, froe ingenuos ſove libertinos, impudicos facere adtentavit, Inju- 
(e) mid. 1. 10. Adrentari. riarum tenebitur. And Paulus ſays, (o) © Adtentari 
ce pudicitia dicitur, cùm id ico im 


agitur, ut ex pudico impudicus fiat. 


Ir the Defendent were caſt in this Action, his Puniſhment was ac 


(1 gn quider flagella, cording to his Rank. (y) Servants were Scourged 
ca; livei verd, humitors or Whipped: Freemen (of mean Condition ) bear- 
untur; Cxrer awe vel Exi-, en with Cuagels, the reſt, either baniſh'd for a time, 
ante rei cocrcentur. f. 4 Or interdicted (i. e. prohibited) the uſe of ſome cer- 
Ho. 5 00 Ons. thing amongſt the Neceſlaries or Convenien- 

But theſe were pane extra ordinem, as Hermogenianus calls 


ces of Life. 
them there. | | 
 P1MPps and Promoters in an Intrigue of Adultery, or for the de- 

bauching of any Free-woman unmarried, are alſo puniſhable by the ] u- 
LIAN Law de Adulteriis, in the fame manner as the Crime its ſelf 
„ 4 which they promote. So Ulpian: (q) Her werba 

wb (8. Fnc5) Lk. Legis, Nee fx 2 Merl , Adulterium facito, 
e ſciens dolo malo, & ad eum qui ſuaſit, & ad eum 
qui Stuprum vel Adulterium intulit, pertinent. And Papinian ſays, © He 
ce that knowingly lends his Houſe £ ſuch purpoſes, ſhall be puniſhed 
G ff ibid. 1.8. quidomwm. cc as an Adulterer. (r) Qui domum ſuam, ut Stuprum, 

Adulteriumve cum aliend Matre-familias, [i. e. vel nuptd, vel vidud, ut 
explicatur I. 10.] ve cum maſculo fieret, ſciens præbuerit, cujuſcunque 
() Clari Sent. L. 5. f. ut. fit conditionis, quaſi Aduſter punitur. Clarus, how- 

qu. 88. ecver, (s) leads to a Diſtinction here, which muſt 
be taken notice of: that <* if the perſon adviſed or counſelled to wick- 
cc edneſs, would probably not have committed it but thro ſuch coun- 
ce fel, the Adviſer ſhall be puniſhed equally with the principal: if 
ce the caſe be otherwiſe, then more gently. Eun 


WHAT the Puniſhment was, by the Julian Law, for Stuprum or 


Adultery, you will ſee in the following Chapters, where they are to 
be diſtinctly treated of 3 
Bur tho in the ordinary courſe of Law, the Julian was their pro- 
per Puniſhment, they were dealt with more ſeverely extra ordinem : 
and that, as early as (and even before) the times of Paulus the Law- 
yer, who lived under Alex. Severus. For amongſt his received Senten- 
ces, as he calls them, (i. e. fach Rules as had obtained in the Prattice 
of Courts, ) we have this memorable one, which is inſerted: alfo in 
Fuſtinian's Pandects, and thereby eftabliſhed in Authority in the Civil 
(t) Qui Puero prrtertto La- w. | | 
cores Conte perle © Louth to ſubmit himſelf to unnatural Luſt, 
wt MulerewPrllamointer- cc (getting him off from his Attendants, or cor- 
pellaverit, quid ve Pudicitiæ : | 
corrumpends gratid fecerit, «© rupting them 5) or ſhould importune a Woman, 
Domum præbuerit, &c. per- N | 
ſotto fagitio, Capire bee „ OF a Voung Girl to Lewdneſle; ] or do any 
3 * * < thing tending to debauch them; or give the 
br. K bas Kent. cr” © Convenience of his. Houle for it, G. if the 
5: Tit. 4. 5. 1% fl c e. ( Crime did follow, and were actually commit- 
Crim. (L. 47. Tit. 11.) I. 1. i f E 
Sollictatores. 5. 2. Qi bu. ec ted, he ſhould be puniſhed with Death: and 
# | -" _ 


(t) That whoſoever ſhould perſwade a 
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4 cho it did not follow, but the Attempt were difappoint 


cited: that the Puniſhment 


then porn, and baniſh'd for ever. re ri 4, mel 


ert, &c. | 
go he on?” 
« ſhould be condemned to Deportation; (il e. be Baniſhed for ever 
to ſome Iſland; the Conſequence of which, ee in our Gloſſary an- 
nexed.) The corrupt Attendants alſo, (having contributed to. che 
Crime by withdrawing themſelves deſignedly,) © ſhould dye for it. 
This Law includes the Pimp or Procurer, as well as him that 
perſonally ſollicits for his own Pleaſure ; fays Menoc hius, Caf. 53 4. 
n. 44. = W 
TRE ſame Aenochius, in the fame place, (n. 43.) tells us, that 7 Low. 
by che FEeUDAL Law, the Vaſſal by whoſe perſwaſion his Lords 
Wife is Corrupted or Debauched, ſhall loſe the Fief he held of 
him. And no wonder; for there is both Injury and Ingratitude 
IN It. | | | 1 Nr : 
To conſider the matter as it ſtands at preſent; the Practice of — Ad 7 
Courts is according to the Equity of that Law, qui puero, juſt above 
hal differ, as their lewd Endeavours. prove 
Effectual, or not. (u) The ordinary Puniſhment , (41 atencck. de arb. queſt, 
whatever it is, (for Countries that receive the Ci- * $34 n. 45. 
vil Law for the Foundation of their own, may differ in that,) takes 


Cray. III. of Banuds, Proc 


place where the purpoſe is effetfed: but where it is not, tis puniſh- 


ment at diſcretion. * 
Damhouder ſays, ä () that Pimps and Procurers | ) Dambo ud Prax G 
for Adultery are, according to Cuſtom, either ba- . . 6. 


niſßed, or puniſhed otherwiſe as che Judge ſhall determine. 


 Menochius adds, (x) chat ſuch a one may be (+ o eg impund 
killed 3 che {por by a H usband, | when he finds cum any —.— * 
him talking with his Wife. | prehendit, Menoch. Cal. 287. 


n. 135. 


In che EASTERN Empire, 


) By a Conſtitution of the Emp. Leo, the Me- 6 A E A ber- 
| Meſſi and Aſſiſtants i e ee een 
tors, Meſſengers, an iſtants in an Intrigue ring, purighes oh naps 
of Adultery, were to be firſt ſoundly beaten, and I. Cr. 1. 551.13 mg. 
[o04x,ams 


n. 20. 
Amongſt the W1ISIGOTHS, 1 
(z) By the Law of Chindaſuindus, about the Year | (z) Wiſggothorum Teges, L. 


5 II. Tit: 3. 1. 11. Senate 
644, © All Sollicitors in Lewdneſſe with other 7: Aduterii Ugorum re FL 


| . . 3 3 liarum alienarum, * 
* peoples Wives or Daughters, or with Widows, durum, vel Spenfrüm, 6 


or Women Eſpouſed; being convicted by Wit- E e Serum an Helm, 


© neſſes of What rank ſoever, to have managed, ust nns wegen . 


a : . bertum, mox manifeſtis indi» 
I or delivered Meſſages in ſuch an Affair; ſhould, . — candat 
rogether with thoſe by whom they were employ'd, nan i quibus mifli fuerine, 
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fi, in eus poteſtnte #yadanthir, 


tujus Uxorem, vel Filiatn, 
wel Sponſam llbieſs roperi- 
untur: ut illi quoque de His 


one volueri (it judicandi li- 


tas, quem Conjugalis Or- 


do, vel ralis propinqui 
tas, hujus Ultorem Criminis 
iter eſſe demonſtrat. Lin- 


f STURM. 5 
« whoſe Wife, Daughter, or Spouſe they had ſollicit- 
cc ed, that He might puniſh' them, in ſuch manner 
at either his Paſſion or diſcretion" ſhould dirett« © 


denbrog Cod. Leg. antiq. p.624 8 


CHAP. IV. 


Of what the Roman Laws call Stuprum; the Lewdneſſe of (or with) 
unmarried Women, who are not Common Whores. 3 


19 


Stuprumwhar., COT UPRUM is a Term in Civil Law, ſometimes uſed negligent- 


ly and without diſtinction; but in its proper ſenſe they meant 


by it, (as I have 


(a) f. Ad Leg. Ful. de A. 
dult. * 48. Tit. 5.) l. 6. 
Inter liberas F. 1. & l. 34. 
Stuprum. | 


Chapter of this Title. 


(5) Ff. ubi ſupra . 34. 
Stuprum. 


faid already, ) Lewdneſſe committed by (or with) 
ſuch unmarried Women (a) as were not Common 
Proſtitutes: including alſo the Crime of Sodomy, 
which will be e 8 by its ſelf, in the Hl 


Modeſtinus expreſſing it, (5) Stuprum committit, 
qui liberam mulierem 8c. ſeems to imply a Reſtri- 


ction: as if the debauching of a Slave, or Servant, was not within 
the notion of this Crime. But Ulpian uſes the word with regard to 


Servants alſo: | ff. de Injuriis. |. 25.] And fo does Paulus: ¶ F de 


Servo corrupto. I. 2.] And therefore, 1 preſume, the other ſpeaks of 
it, only as it is cognizable by the Julian Law; which does indeed 


confine its ſelf to 
Adult. 1. 6.) 


Stuprum inter liberas perſouas, | ff. Ad Leg. Jule de 


Alciat's Deſcription is the moſt clear and full. (c) © Adulterium 


(c) Alciat. in l. Inter Stu- 
prum. 55 F. de Verborum 


Signif. 
col. 257. | 


This will include 


what I propoſe to 


to them diſtinctly. 


Operum Tom. I. 


« propric in nupta committitur; Stuprum in Vidud, 


« vel Virgine, {cu qualibet alid muliere quæ Corpore 


« quæſtum non faciat, In puero 12 Sr. 
Servants, as well as Freewomen : and their caſe is 


begin with; for we have a good deal that relates 


SECT. I. Servants debauched. 


THERE is ſomething upon this ſubject, in the political Conſtitu- 


tions which God 


Levit, XIX. 20. 


gave, by Moſes, to 
The Jzws. 


Whoſoever lieth carnally with a Woman that is a Bond- 


maid, betrothed to an Husband, and nat at all redeemed, nor Freedom 


given her, ſhe ſhall be ſcourged. ¶ Hebr. There ſhall be a ſcourging 3 
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Cur. iy: bf STUpAU i no 
viz. boch of the Man and Woman; as tlie vulgar Latin, wich great . 
reaſon (ays os Patrick, in locum,) underſtands it.] They: ſhall not be 

Tus ſeus called it Adultery, when Lewdiieſſe was committed with 


and by a Woman eſpouſed, tho not actually married: yet the caſe of 
4 Bond maid was different, as here; and it was only Stuprum. Had 
her Freedom been antecedently given her, (d) both ) Site de jure Nat. & 
the Man chat corrupted her, and ſhe her ſelf ſhould S. E. f. e. 14. P. 613. 
be put fo Deat b, as for Adultery 2 but being yet 4 Bond- mai d, "oF 
not fully free, and the Eſpouſals therefore imperfect; it was not reckon- | 
ed as Adultery. 500 Coen e 1 


k | THE GREEKS Ge. had ſeveral Laws that were general, and 


— 


1 4 affect this caſe as well as any other: but that I may not fieed- 
leſſſy repeat them, theſe ſhall be reſerved to the next Section; and we 
will proceed to enquire how che caſe of Servants ſtood in 


The Roman CIVII I. Aw. 
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By this, the Lewdneſſe committed with them was puniſhable (in 
ET fſome reſpects) by the Aquilian Law; or cognizable upon an Adio In- 
x /uriarum; or upon another Action de Servo corrupto. So Papinian. 
be) Inter liberas tantùm perſonas, Adulterium Stu- %) 4. A Leg 20.4 4 
ßpirumve paſſas, Lex Julia locum habet: Quod autem 4-1. 6. Inter lideras.. 
ad Servas pertinet, & Legis Aquiliz Actio facile tenebit, & — 
quoque competit, nec erit deneganda Prætoria quoque Actio de Servo 
== corrupto. 2 
= As to the Aquilian Action, Paulus declares the fame; only reſtrain- 
N ing it to the Corruption of a Virgin (F) under Age. (5 nan Sent. 1 
Ihe third Head of chat Law runs thus (g): Ceæte- * n 
Larum rerum, preter Hominem & pecudem occiſos, fi (. 5. Hi. 2) Lese. 
quis alteri dammum faxit, quod uſſerit, fregerit, rufe- 
= 7: injurid, quanti ea res erit in diebus 30 proximis, tantum &s Domino 
dare danmas eſto. If this be the Clauſe which Papinian and Paulus re- 
I fer to, che puniſhment was, to pay the Maſter of the Girl fo much 
Money, as ſhe might have been worth to him at any time within 

dirty days after the fact. 
| ACTIO Injuriarum in this matter, is taken notice of by Ulpian alſo. 
= (b) Si Stuprum Serva paſſa fit, Injuriarum Actio da- h f p. mwin, (L. 4 
bitur. The Maſter had this Action for the Injury 7% 16 L. 25: # Sinn. 
done him in his Servant; and particularly, cum maturæ witium obla- 
tum eſt, (i) [when ſhe was of full Age;] as he of -fraunt es 

Rs: b - 4 , | O- y (i) Briſſonins ad Leg. Juli- 
quilian relieved him, cùm immature. What the Pu- am de Adult. 5. x. 
niſhment upon this proſecution was, (at leaſt, extra ordinem,) ſee the 
foregoing Chapter, (S. Pimps, Procurers,) from F. de Injuriis, J. 45. 
Tre Prætorian Action de Servo corrupto, 18 grounded upon the 
Pretor's Edict, (t) Qui Servum, Servam, alienum, 0) © & Alon 
alienam recepiſſe, perſuafiſſeve quid ei dicetur dolo ma- 0-11. Fi 3) WAS 
lo, 1 eum, eam deteriorem faceret, in eum, quanti ea res erit, in du- 
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Tavern-Ser- 
VANts. 


Of /STvpKUM. —_—. 


A 24.40.17 Sent res: Makes her worle, (I) qui mores. corpuſve corruperit. 
I Pauli Sent. . 6 
Ln. „ And the Pretor decrees, he hall pay double Da- 


mages; i. e. double what the Judge ſhall determine ſuch Servant to have 


been made worſe. to her Maſter by this Corruption. (n) Aftimatio 

im) f de Sirvo corrupes, hahetur in hac Attione, quanti Serwus vilior fallfur 
L 14. 4 antun, 5.8. fit 5 quod officio Judicis expedietur. Pl 977 Yoo 

Taz Judgment of our modern Civilians, we have a taſt of in 
os) dos, in Dig Boerius. Who tells us, (u) Some are of the mind 
n. 6. * * * that ſuch as commit Lewdneſſe with domeſtic Ser- 
vants, are not to ſuffer ordinarily, as for Stuprum; (which they think 
can only be intended of Free-women :) but by arbitrary — 
extra ordinem. And he mentions others, with whom is his own O- 
pinion, that they ought to be puniſhed with Death; cc quando in hac 


«© commixtione intervenerit violentia, Raptus, vel Stuprum :: but that 


: the proſecution muſt be at the ſuit of the Maſter or Miſtreſs only; 
and that this puniſhment will not hold, when a Maſter is lewd with 


his own Servant. 1 id 

Ir is to be obſerved however, that Lewdneſſe with Tavern-Servants, 
FO Ego av who wait upon Company, (o) and help forward 
29. Que Adulterum, © their Exceſſes, is not puniſhed by the Civil Law, 
either in the Man or Woman. Hz enim immunes d judiciarid Seweri- 
tate & Stupri & Adulterii præſtantur, quas vitæ vilitas dignas Legum 
ob ſervatione non credidit. An odd Concluſion: but Women that be- 
longed to Taverns, were generally eſteemed then as little better than 


Common Whores; and tis well if che greateſt part of them are not 
ſo ſtill. 


As to the Maſter's Lewdneſſe with his own 3 Servant, the 
mock. deutier oe Opinion of Menochius is, (p) that he may be puniſh- 
P 4 at diſcretion of the Tue : bur 15 ll, if 
fre had been lewd with any body elſe before. 3 
THE caſe of Women, lewd with their own or any other Servants, 
will fall in with the next Section: becauſe we ſuppoſe ſuch Women 
ro be free themſelves, and the Stuprator only is a Slave. 


By the EASTERN Code, 


If one debauched another Man's Servant, he was liable to an Action 

(% BarwuSs L. 6e. Tit, (4) de Servo corrupto, as by the Roman Civil Law. 
6. De Servo corrupro. 1. 1.$. And the Commentator upon the Baſilica (r) reports 

(r) In L. 60. Tir. 37.1. 80. a Caſe to the ſame purpoſe, de lite motd ob Ancil- 
lam Virginem a Servo vitiatam: wherein the Determination of the 
Court was; that computing the value of the Woman before ſhe was. 
vitiated, and how much it was leſſened by that corruption, the Ma- 
ſter of him that debauched her ſhould pay her Maſter double 


Damages, 


AMONGST 
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Had an antient Law, (one of thoſe in their firſſt 
Collection by Euricus, ) which provided, (s) that 
if a Maid-Servant committed Lewdneſſe in ſome 
ot her Houſe than her Maſter's, He ſhould only have 
the power of puniſhing Her; and that (as it ſhould 
ſeem) at his own diſcretion. But if ſhe was guil- 
ty of it at home; then, beſide the Correction due 
to Her, the Man that was lewd with her, if a 
Free-man, ſhould, for an upper Maid, receive 100 
Blows ; for an inferiour, 50: if he were a Servant, 
150 Laſhes in either caſe. 


LT Ordered, t) chat a Free· man who had corrupted ano- 
= ther _ Servant, ſhould at her Maſter's De- 
== mand, or at his own Requeſt, if he would regiſter 
himſelf accordingly, hecome a Servant alſo to Him, 
and take for better for worſe the Woman whom 
EE he had debauched; and even tho he ſurvived her, 
mould not be at liberty from his Servitude. But 
if che Aaſter refuſed to accept of him, or if He 
would not regiſter, the Corrupter ſhould provide 
and deliver to him two Slaves 4 the ſame value 
—=<C with her, by way of Damages; ſuppoſing his Sub- 
ſtance would afford it: or if he ccd not do this, 
he ſhould be ſoundly cudgelled, and delivered up 
as a public $ lave „to the neareſt City or Corpo- 
ration. | | 


King Rotharis (about the year, 643, ) appointed, 
( or Barbarian, as the Romans called him, ) the of- 
fender ſhould pay her Maſter by Compofition 20 5. 
for che Servant of a Roman, 12s, The realon of 
the Difference is plain ; the Lombardi theniſelves 
were Forreigners and Barbariins. — 

KING Luitprand, A. D. 529. (w) That if one 
had taken another Man's Servant as Security for 
2 Debt, and either Himſelf, or His Setvant mould 


> 


=_ 


THEODERIC the Goth, K. of ITALY, Rom» 


%) chat for debauching the Servant of a Foreigner, 


| AMone3r. the Corte and Nor N. Narions, "this de- % 
. er ee ayer rh conn HE molt rey 
niſhmenrs (eſpecially among the latter,) were pecuniary, 


Tit. 4. I. 15; Si "extra Dos 
mum Domini ſui ſe Adulterio 
volens Ancilla miſcuiſſe con- 
vincitur, Ancillam tuntum- 
modò judicandi Dominus ha- 
beat poteſtatem. Si verò In- 
genuus aut Servus cum An- 


cilll, ex conſenſu, in Dome 


Domini _Ancills reperiantur 
talia commiſiſſe; TIngennus 
_ pro idoned Ancilla, 
= Infamid rentum Verbe- 
at; pro inferiòri verò, 


quinquagimu: Serva autem 


cehtum & quinquaginta fla- 
gelln er. — 
—— 


493. 


(t) Edifti ejus, c. 64. Ans 
cillam alienam Virginem, vel 
Originariam, cujuilibet æta- 
tis, quiſquis Ingenuus corru- 
perit; ſi Dominus voluerit, 


aut Corruptor ipſe rogave- 


rit, & apud Geſta profeſſus 
fuerit, manſurus in Domini 
mulieris potiſtate; ejus quam 
vitiavit contubernium non 
relinquat, nee eidem mor- 
tu diſcedendi habeat facul- 
tatem. Quod ſi Dominus 
Ancillæ non conſenſerit, aut 
ille profiteri- noluerit; tunc, 
aut hujus meriti duo Mun- 


cipia Domino tradat, r ju- 


ri profutura, ſi ejus ſubſtan- 
tia patiatur; aut ſi hoc im- 
plere non potuerit, cæſus dis 
ſtrictiſſimꝰ * vicina Ci- 
vitatis Collegio de putetur.¶ Lin- 
denbrog. p. 251, Goldaſt. 
Tom. III. p. 23.1 


Amongſt the LoMBARDS in Italy, 


Tit. 3 1. f. 2. [Apud Herold: 
Tit. 74. FF. 1, 2.] Si quis 
cum Ancilla gentili fornica- 
tus fuerit, componat Domi- 


Romana, Solid. XII. [Lin- 
denbrog. p. 579. Heroldi O- 
rigenes. p. 180.) 


"(w) 1, L., II, Tie 31. f. 
26, Si quis Ancillam alienam 
loco, Pignoris tenuerit, — & 
cum. ea iple qui ce pit pignus, 
aut Servus ejus aduſteraverit, 
+ componat Adulterium ip- 


lye 
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ere ent: 


P- 618, 'Heroldus; p. 159. 


(x) LE: Sallic. Tit. 2. 6. 
1. [ Wendelin. Tit. 29. C. 1,] 
Si quis Ingenuus cum ncil- 
13 aliens meœchatus fuerit, 
$600 Denariis, qui faciunt So- 
lidos 15, culpebilis judicetur. 
F. 2. Si vero cam Regis An- 
cill} mcechatus fuerit, 1 200 
Denariis, qui faciunt ſolidos 
30, culpabilis judicetur. EF. 
4» 5. [Wendel. 5. 6.] Si Ser- 
uus cum Ancilla aliens mœ- 
chatus fuerit, & de ipſo cri- 
mine mortua fuerit, Servus 
ipſe aut caſtretur, aut 240 
Denariis, qui faciunt Solidos 
6, culpabilis judicetur. Do- 
minus vero Servi Capitale in 
locum reſtituat. Si autem 
Ancilla propter hoc mortua 
non fuerit ; Servus ipſe, aut 
120 Idtus accipiat; aut 120 
Denarios (qui faciunt Solidos 
3,) Domino Ancillz cogatur 
perfolvere. [Lindenbr. p. 324, 
2 Mendelini Pactus Legis 
icæ. p. 20.] 


00 LL. Ripnar, Tit. 58. 

. 17. Si autem Ingenuus 
cum Ancilla mcechatus fue- 
rit, 15 Solidis culpabilis judi- 
cetur. Si autem Servus hoc 
fecerit, 3 Solidis culpabilis ju- 
dicetur, aut Caſtretur. Balux. 
Tom. I. col. 43. Lindenb. p. 
462. 


| (+) LL. Bavar. Tit. 9. c. 
13. Si quis cum Ancilla vir- 
Fine concubuerit, cum 4 So- 

dis componat. | Lindenb. p. 
413. & Balux. Tom. I. col. 
115. ] 


ta) LL. Friſionum Tit. 9. 
5. 1. Lita vero quæ Homi- 
ni cuilibet fornicando ſe miſ- 
cuerit, ] ad partem Domini 
{ui ¶ componat Weregildum 
ſuum. J Si vero Aucilla & 
Virgo erat. componat is 

i eam violavit Domino e- 
jus Solid. IV, hoe eſt Dena- 
tios 12. f. 2. fi autem ab ali- 
quo prius fuerit conſtuprata, 
Solid. III. Si verò tertius hic 
erat. II Solidos. Si vero 
quartus, Soliaum I. Si quin- 
tus, tremiſſem unum. | Lin- 
denb. p. 494. Herold. p. 1 35.] 


of $Tvp K U IN. 


proper Maſter (his Debtor) for it. 


The SAt1e Laws 
Stood thus. (x) If a Free-man was lewd with the 


Servant of another, he ſhould pay 600 pence, which | 
made 15s, Salic. But if with a Servant of the 


King's, he ſhould be fined double. Cf a Servant 
was ilty of this with another Man's Servant; and 
ſhe died in Child-bed, or otherwiſe, by chat Lewd- 
neſſe, He that abuſed her ſhould either be Caftrat- 
ed, or pay 240 pence, (6 Salic Shillings;) and 
his Maſter ſhould pay the Womans Maſter her Ca- 
pitale: ¶ i. e. ſo A! money as ſhe was walued at, 
in compenſation for the loſs of her Service by the loſs 
of her Life: what the Servant himſelf was to pay 
or ſuffer, being the proper puniſhment of his Crime. 

But if ſhe did not dye by this means, her lewd 
Companion ſhould either receive 120 ſtrokes of 4 
Cudgel, or pay 120 pence to her Maſter. 


een of x . 


In che lower Germany, (betwixt the Banks of the 


Rhine, the Maeſe, and the Moſelle,) laid a Fine 


(y) of 15s upon a Freeman Guilty of this Crime; 
a Servant was either to pay 3s, or be Caſtrated. 


The Bavarian Laws, 


Cotemporary with the former, compounded it for 


4s, (x) without diſtinguiſhing the Corrupter's 


Rank. 
Thoſe of the ERISLANSA 


Made a difference betwixt the Lita „ and Ancilla. 
The Lita Was of middle Rank berw ixt a Freewo- 


man and the other; probably an hired Servant. 
With them, (a) a Lita debauched was to pay her 


Maſter the Weregild, (the legal Valuation of her 


Life.) But if the Woman were a Bondmaid | An- 
cilla] and withall a Virgin, He that debauched her 
was to pay him four Shillings: if the had been 
lewd belt f 


ore, the Summ was leſs. 


AND 
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LVoant, or however not employed in the very mean- 


ana. of sri 


An p if the Bend maid (5) wete in Upper Ser- 
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O Fine Was XII Shillin 1 ctam Domino ejus co ah 
eſt Offices, the 1 8 8 3 ee — ar. F. 456. 
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1 Gan eee ogy Hy. nene 
Qua nec tyulgere c.] i. e. Que ih interiori domo_ pro Domino & familia 


m Rt ſtratum procurabat: quæ majoris pretii videtur fuiſſe, cum ſtuprum ejus 


12 Solidis, ruſticane 4 Solidis componeretur. Ruſtica 
other inferiout' Servant. ¶ Sietama, in notis ad Leges 
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* Bieter ene anne: 1 9 17, 
Ordained; (c) that if a Slave manumitted ſhould 


be guilty of Lewdneſs with a Bond-maid of his 
Maſter's, the Maſter, (if he pleaſed,) might com- 
pel him to marry her whether he would or no. And 


in this caſe, if afterwards he turned her off, and 


married another, he ſhould be obliged to put away 
or without any Wife at all while ſhe live. 


Amongſt the ENGLISH SAXON 


2a was a Mill- Maid, or any 
Friſionum.] Mann £831 4 Sy 
Ter | 1 e 7 34 1 "FRY |] F 
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Ce) Pippini 1 apud 
Vermeriam. Cap. 8. Si quis 
Servus, libertate à Domino 
ſuo accepti, poſted cum An- 
cills ejus Adulterium perpe- 
traverit; fi Dominus ejus 
vult, velit nolit ipſar ad Ux- 
orem habebit. Quod ſi ipſam 
dimiſerit, & aliam duxerit, 
cogatur omninò ut 22 

am cum 


\ 5 A : rem dimittat, & ip 
the ſecond Wife, and either live with the former, an 


recipiat, aut illa vivente nul 


4 priùs Adulterium fecit 


K aliam habeat. \ Balux. 
om. I. col. 163.4 * 


0 * 
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The Laws of ATHELBERT, the fast Chriſtn 5 


King of Kent, about the Year 600, provided, 
(4) that whoſoever ſhould debauch a Virgin Slave 
of the King's, ſhould pay fifty Shillings , | ſuppo- 
ſing her of the better 0 Pages; OR Rant 
ly. ] IF the were of the Inferior ſort, 256. of the 
meaneſt, 12s. His Obſonatrix, (Wotnan-Cook, or 
She- Clerk of the Kitchin,) 2os. A Maid that 
waited ar Table, ( or Woman Butler, ) in an Earl's 
(or Nobleman's) Family, 12s. One in the fame 
place under an ordinary Perſon, 6 Shillings : In 
a lower place, 5o Sceats; and in'the meanelt, 
30 Sceats, | 


CANUTUS, the Dane, K. of England, about 
the Year 1026, amongſt his other Secular Laws 
has this: (e) that if a married Man lye with his 
own Maid - Servant, he ſhall forfeit (or loſe his 
right in) Her; and make farisfaction [by Penance, 
I ſuppoſe,] both to God and Man. | 


y 


COKE rells us; that antiently (f ) a * was 
paid to the Lord, for his Bond- woman debauched 


—— 


4 E 
* 


(d) Ethelbirhti LL. l. io. 
Si quis cum Regis Ancill4 vir- 
gine concubuerit, 50 Sbliais 
emendet. [l. 11. J ſi ea mo- 
lens Serva fit, 25 Solidis e- 
mendet: fi ea tertiæ ſortis, 
12 Solidis. [l. 12. ] Regis Ob- 
ſonatrix 20 Solidis compen- 
ſetur. [ 1. 24. ] Si cum Co- 
mitis Pocillatrice quis con- 
cubuerit, 12 Solidis compen- 
ſer. [1. 16.] Si cum Plebeii 
pocillatrice quis concubuerit; 
6 Solid. emendet: pro alia 
Serv 50 Scaattas ; pro ter- 
tiæ ſortis 30 Sceatras ſolvat. 
[ Wilkins, Leges Anglo-Saxo- 
nicæ p.3.] 


(e) LL. Canuti R. l. 55; 
Si vir Uxoratus coeat cum 
propria ju Ancills perdat 
eam; & pro ipſd compenſet 
apud Deum & apud Homi- 
nes. ¶ Willins, p. 142. Bromp- 
ton. col. 928. c. 79. 


77 Coke's Tnft. III. c. 98. 
p. 206. | | 


and gotten with child : which fine was called Childwite. 
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TufsE Laws were in great eſteem in their Country; and pre- 
vailed there, till the Engliſh got poſſeſſion, and introduced their own. 
go nao cit con Tow it was provided (g), that whoſocyer took 
ene alcnus qplclgm ſuch Freedoms with another Man's Caprive, and 
aliam, quz loco <5us, done got her with Child, ſhould ſupply him with ano- 
bereit protem Han, cju. ther Slave for the Service of the Family till ſhe had 
cunque fit fexts, meal lain in: and as ſoon as the Child was born, whether 
Si autem in partu moriatur,, Male or Female, it was ſent to the Father to be 


een Domino fao relle qui maintain d. But if the died in Childbed, the Cor- 
cam impregnavit; & prolem | | 1 . 1 
ſuſcipiat. HIS. 1 ten. Oxon. rupter was allo to pay her legal price to her Maſter, 
W. 525 ib for the loſs of his Captive. This Price ſeems to have 
e been, (as uſual in thoſe times,) a Fine to the King, 
or to the Lord, when a Subject or Vaſſal was ſlain, maimed, + &. 
And it differed according to the rank of the Sufferer. Now the price 
of a Captive, or an hired Servant (if a Forreigner,) (h) was a Pound 
0 MS. Merton. fol. 20. b. and @ half: but if the Servant were of the Iſle of 
Britain, it was only a pound; for which this reaſon is given, Quia ip- 
ſemet ſuam dignitatem minoravit, cum ſeſe in Servitium pro ſtipe ſponte 
dederit; that ſhe degraded herſelf by entring into Service for hire. 

(i) Quotiens aliquis Anea- BY another Proviſion in thoſe Laws, (i) as often 
lam foe Donny 20008 os 210y IIA lay with a Servant Maid, withour her Ma- 
reddat. [MISS. ubi fupra.] ſter's leave, he was to pay him 1 2d. for Satisfaction. 

Tarvs much for the Crime we are ſpeaking of, committed upon 

Nos enen, Women of Servile condition, or Slaves. Only, be pleaſed to take no. 
ing pecuniary tice here, of what will require to be conſidered all along: chat altho 
dhe pecuniary puniſhments, ſettled by theſe later Laws, on this and 
many other occaſions, may appear to 4s very ſmall and trifling, they 
were not ſo then; when Silver was ſcarcer, and the value of Mon 
was much greater than it is at er It was the way they had of 
puniſhing even for Murder; and the Weregild, (which has been men- 
tioned A and will often be ſo in this work,) was properly, the 
valuation of a perſon's Life, which he that killed him was to pay for 
it: ſo that Immoralities were puniſhed high, when the Weregild was 
demanded, as it was in many ſuch caſes. 


WIE may now ſurvey the Laws as they affected Stuprum in Freewomen. 


: \ SxcT. II. Of Freewomen debauched. 
TEIs caſe was conſidered in the 


JEWISH State, 


According to that Text, Exod. XXII. 16, 17. Tf a Man entice a Maid * 
that is not betrothed, and lye with her, He fall ſurely endoxy || her to be 
his wife. If her Father utterly refuſe to give her unto him, He ſhall 
pay Money according to f the Dowry of Virgins. 1 
. | Q 


Cray. IV. Of STupn ON Dh 


| 4 600 | | DW 3 . 
To know how the Lawyers among them underſtood. this, will re- SY . 
quire the following Notes. Onio articf5r;c 1 ett. 


' LY 120 Ft 1 : 7 2 =! bauched. 8 . »A 
n eee $901. eng Var. om aud r 
* d.] under twelve Tears: and fix; Months (e) Satte, bro Hebraic 

Maid. under twelve Tears ir Months (t] Seldm Uxor Hebraica. 

| 155 en | 13 reep. er 
\ % 


4 


of age (k), lay they on if ſhe, were aboye that, no e ng 
Fine was paid; as not being Juvencula Fi 


2 42 


Virgo, but adult, or of full 

Age. Vet whether in this laſt caſe, (which one may eaſily judge would 
appen ofteneſt,) the corrupter was not puniſhable otherwise, I ſhall 
enquire by and by. | e eee ee 


|| Endow her to be his Vife.] i. e. pay ſo much, as that (if it wete 
agreed they ſhould marry) ſhe might be a proper wife for him (J). 
For the Man himſelf, as well as the Woman, and c Saal ib. p 119, 130. 
her Father, might refuſe the propoſal of Marriage. If all Parties a- 


uy the payment was in the narure of a Doerr: if any of them re- 
uſed the Match, it was a MulF for the Injury in deflowering her. 
2-3. $Þ THY PF 4, £13 303 WE e ee jen 


+ The Dowry of Virgins.] The common Dowry of Virgins was fifty 
 Shekels of Silver, (m) (about ſix Pounds and à % nth, 
Crown, Sterling:) and the fame was this Mulct c P 1% 


* 
1 


to be; which was never varied; (u) either to en- (L., cn. P. ran: * 
creaſe it on account of the young Womans Quality, or leſſen it for 
her meanneſs. If the Lewdnefle were inceſſuous, the Fine was not to 
be paid; becauſe che Law exacted Srriper or Death for the Offence. 


We" $ | I 
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Bur in courſe of time, this Mulct of 50 Shekels'was/thought too 
ſmall a puniſhment (0) . And therefore; that be Ja b 1 4 10. 
Honour of Virginity might not ſeem to be valued at y 23. 


fo low a Rate, two other Fines were added by the Authoriry of their 
Elders ;, of uncertain Summs, as the Court ſhould determine; where 
matters could nor be privately, made up cheaper. The 50 Shekels 
were ſuppoſed to be only in conſideration of the Pleaſure of Enjoyment, 
[ln obleFfationis Pretium. Of the additional Fines; one was for the 
Diſgrace ſhe ſuffered ; and this was ſet according, to the Rank both of 
the Man and Woman: the other was for viliating ber Boch; and 


this was eſtimated according to the Deduction, or Diminution that 


uſed to be made, in the price of a Slave who, had before loſt her 
ii a = PLUS 4P 13 3098 HHS { 1) Did bd | 
Virginity. f Dad Fre pag 
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THESE two additional Mulets (p) He was fo , p. 
pay, cho lie married the Woman; bur chen, (ß eic f faith war- 
riage) that of the 30 Shekels was excuſed. And all of then went 
to her Father, if he were living; if not, then to Her ſelf: except in 
ſome caſes, too nice, · and of too little moment to be taken notice 


of here. But if che Woman debauched were abote the Age of 
Twelve Years and a Half, chen none of "theſe Pines wete "exacted. 
Nor, whether under or above that Age, did jhe fiffer ahy chung u- 
dicially ; (q) ſays Mr. Seſden. c as 110. 
ei E 2 


| #3 101. Lis ; 
(4) Seld: ibid, p. 119. 


36 of STUPRUM- Vitexuts 
An IT may be wondered at, thar no Notice ſhould be taken of de- 


| bunched, bauching one of riper Years. My Author is obſcure to me in this 
matter: but if we may ſuppoſe, that Fornication with any unmarried 
Woman is forbid: in amy Text of Moſes; the Rule of the Sanbedrim 
formerly mentioned, (in our Chapter, of Common Whores, &c.) will 
hold good againſt che Man at leaſt, for Scourging. And 1 think Mr. 
Selden favours this, if my Ignorance does not miſtake him. For he 
(r) Selden. de jure Nat. & ſays, (r) Et Scortationem & Stuprum Lege mter- 
Gentium. L. g. c. 4. p. 554: dittum Verberibus puniebant. And preſently quotes 1 
this from Maimonides, (who refers to that Text, Deut. XXIII. 17.) 1 
« Unde fit, ut fi quis ut Stuprator fœminam compreſſerit, ubi non 
c interceſſerint ſponſalia, verberandus fit ex Lge ideo quod cum in- 
ec nuptà, qualem diximus, coiverit. And in his Uxor Hebraica, from 
whence I have cited ſo much upon this Article; in the very page 
where he puts me to the greateſt difficulty about ir, he has theſe 
(0 Kell. Ur. Hebr. I. x. Words: (g) Et proftibulorum, ſeu meretricius ejuſmo- 
c. 16. p. 121. di coitus Verberibus plettebatur, uti & aliarum fœ- 
minarum qui expreſſim interdittus ex forenſi ſententid capitaliter non eſſet 
puniendus. All that 1 can add farther, (and tis indeed the main dif- 
ficulty he gives me,) is; that he makes a difference betwixt Virgins. 
obiter Stupratat, and thoſe Women, que pro libitu Amaſiorum fe eis 
crebriùs permiſerint; or a ſingle Act of Lewdneſſe by enticement, and 
a repeated Freedom of the Body, tho to one particular Perſon only; 
the latter he admits to fall under that Text in Deuteronomy ; the o- 
ther not. Whether this be juſt, or how far it affects our preſent Ar- 
gument, if it be, I leave rhe Reader to determine. A 


Ir is plain, however, from Philo, that the Stuprator of Widews, 
and Women Divorced, was puniſhable. For thus he ſpeaks. 

(0% % 3 ms ens) Abe. IF any one (f) debauch a Widow, (whether 
2 2 pm 0 her Husband be Dead, or ſhe Divorced from him,) 
ang, x8Piney f arg fe. © AS he is guilty of a lighter crime (by almoſt half) 
205 3 75 * ce than Adultery, let him be excuſed from capital _ 
4 oy, 1 * Puniſhment: but for his Impetuoſity, Injurioul- 
* by e on «neſs preſumption of Impunity, and Inſolence, 
e ee op 6 confounding Vice and Virtue, let him be accu- 
Philo de Legibus fpecialibus, © ſed; and let the Courts of Juſtice give Sentence 
e. ( Operum, P. 786. 4 © what he ought to ſuffer, or to pay for it; i. e. 
let him be either ſcourged or fined, at diſcretion of the Court. The 
words here that imply force, do not ſeem, by the Context, to mean 
it of a Rape; for of this he ſpeaks diſtinctly in the next page: but 
only of. the Heat of ungovernable Luſt, © — © ns en 


" 


1 


(enced the. corrupting of rer Women, The firſt thing ro our pur- 
pole which we meer with there, is what I take to have been a Cu- 


LET us noy look into the Heathen world and {ce how they re- 


ſtom amongſt 


The 


of, Sr NU 
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Thamar, for her Fornication, before he knew chat it was himſelf who 


had debauched her. Gen. XX XVIII. 24. Ir was told Tudah; Judah, ," ſaying, 
Thamar thy Daughter in Lau hath played the Harlot; and alſo ſol 


fe is with Child by iI boredam: * and n N bring ber ꝗ6— 
let her be burnt. 


HERE is a ſevere b : FRO Qheltion: is, by wide! tins or 


Authority? (2) Some (ſays Mr. Selden) will have 
it, that he was a Prieſt's Doug hter, who by the Law & cee 7 Mt 
of Moſes was to be burnt. be Adultery : bur this * 
was long before the Law of Moſes 3 and ſo chat Saphbofiridn is uſeleſs 
and abſurd. Nor was her Crime Adultery, but Stuprum : for ſhe was 
2 Widow ; and tho' re IR for Judab's youngeſt Son, yet neither mar- 
ried nor eſpouſed to 
that it was by ſome particular Conſtitution of Judah, as a Prince, 
made for his own Family and Dependants : or elſe, (which is more 
probable, becauſe his Father Facob was then living, and Prince or 
Head of the whole Family,) it was er Jure Ciwili aliter | ſuperinduBto, 
and according to the Cuſtom 'of the Country where they * ourned, 
Ut fumina quelibet, illiciti coithis rea, combureretur. But, pe this 
ſevere e extended only to ſuch Women, as were 2 xr 
for a particular Match; which ſeems, with very good reaſon, an Ag- 
gravation of the Crime, as it argues extreme Incontinence. 
To come lower deut ler oy on What is o be found amongſt 


CHILDREN were ok 1 1by hel Laws of Athene, + ro main 
tain their infirm and aged Parents fallen to Poverty. 0 Mall ro 4e. 
But Baftards (a) are exempted by the Law of So- wi nm 7 Kings 
lon from any ſuch Obligation. The Reaſon of — 1 ee vb , 


Therefore Mr. Selden is of opinion, either 


which, Plutarch 'Ves us, by way of Comment, ri , ⁴w i. iow, 4 


ve, eyop©- u,, v2 cr 


thus: “ He that ighrs the Honour and Decency ron, rv * 
cc of Marriage, makes it evident, that he does — . 


« take a Woman for the ſake of Iſſue by her, but r 2 


« for his luſtful pleaſure; and ſuch a one has had bis Reward; 12 


ce has left hi no room to complain of his Children, whoſe very 
« Birth he has made a Reproach to them. 


TAE fame Lawgiver forbad (x) them to „ ell a 


a De. Ae, Au 


Daughter or Siſter, to flavery : but with this Ex- Pte juy 4 Hie, nd} 
ception, that if ſhe diſpoſed of her YAgIy Þ in an Ny m—_ ; 56h mY 
Act of Lewdneſſe, they. night. | 


24 a Easy 710 nds 2 

Bur farther, we read in Demoſthenes, (9) char 2 wy — 2 
« if a Man Filled the Stuprator, taken in the Fact di F Nr 
Meivorre. emoſth. Ut 

88 with his Mother, Siſter, Or Daughter 5 he ſhould ! | nan P. 733. 3 


„have no need to fly for it: 7. . the Murderer ſhould not be pu- 
niſhed, 
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(e) Ev ug ooſptyrony . 


againſt all clandeſtine Stupra. 


of S TUPR Un. Ii 


n Frees e 4 Thyſi Collatio LL. niſhed. Antonius Ihyſius (x), and Joachim Stepha- 
. IA PT 
| bauche. © **') nov. Vol. V nus (a) cite this as one of Draco's Laws. However 
4) Steph. 40 riſdick. 2 11 + „ , F | KS 1 "AS". 7 AW It 
„Hache e ite hit bes: Demyſtbener Patkabof it 2813 Larp in Bree 


Groves. Vo VI. I. in His tim. n 491 ee 
e, Nee meer T HIS next was certainly) Solon z. (5) & That 
Pluarch, in Selove. p. 91. cc VVMhoſoever by Perſwaſion or Enticement ſeduced 
« 2 Woman to be lewd with him, ſhould be fined Taventy Drachms; 
« that is, about 12s and 6d of our Money. The Word [Tgaxwyw} 
is rendered by Xylander and Meurſius, | lenocinetur:] and accordingly 
(% Mewrſii Themis Atti. the latter (c) Cites this as a Law for puniſhing Bawds 
ca. L. 1. c. 6. & in Solone | . 
ko, c. 18. or Procurers. I know, it uſually ſignifies as they 
tranſlate it: but it ſeems to imply otherwiſe here; and that for two 
Reaſons. (1) Becauſe ÆAſchines expreſſly tells us, in a Law former- 
ly cited, (in our Chapter relating to Bawds, $. Procurers, ) that Solon 
puniſhed them with Death: and tis hard to imagine chat wiſe Legi- 


{ator fo inconſiſtent with himſelf, and fo weakly running from one 
extream to another, as one while to ſet a Fine upon them of no more 


than 20 Drachmas, and then to make the ſame crime Capital. (2) Be- 
cauſe the Context, as it lyes in Plutarch, very fairly (if not neceſſa- 
rily) leads us to interpret æhανονννν]n here as I have done, to entice 

8 or ſeduce, referring it to the Perſon himſelf that 

(d) Eur d dprdcy ms d- | 7 . ; 3 : | 

nutigar yours, g Bier, debauched her; in contradiſtinction to. what went 
print; ary before, of Rawiſhing and Force. For ſo it runs: 
wee, db,, N e e, (d) *If one Raviſh a Free- woman, and Force her, 


3» 3 * 


e aries 5s cc he ordered a Fine of 100 Drachmas: but if 
| cc he [Tpayaywy] ſeduce her only by perſwaſions, 

« 20 Drachma's; except ſuch Women as are openly marketable ; I 

© mean, Common Whores; for ſuch make no ſcruple of frequent- 

© ing thoſe that pay them. er: 

So much for the Athenian Laws: let us now hear 


PLATO. 


Ir any Man (e) lye with a Woman, who is 
me eat brought to his Houſe with the Sacred Rites 
anal are 2299 ire 74 © of Marriage and the Bleſſing of the Gods; or is 


— bs / »W. © 
Tw %THT&4, oy AcrOarmy ay- 


Oporc 71 x Yuveiray Tex ce not a purchaſed Slave £ or acquired by ſome O 


tux &v ,, dure Tav & cc ther Title, l [ 2 Captive taken in War, ſuppoſe 5] 


TH ToAc Iravny vougter gvrtc. | 

4, Why routers, «in ſhort, ſuch a one as he openly avows before 
de Legibus. L.8. p. 841. Call the World: let the Government look upon 
« him as unworthy of any Honour or Employment in the City. And 
< it will be rightly done to exclude him: for he is indeed [by his 
c corrupt manners} no better than a Stranger. Plato, you ſee, makes 
ſome. Allowances here which a Chriſtian- would not make: but we 


muſt conſider the Notion of thoſe times. His Judgment is, however, 
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On the Banks of the Hydaſpes, we read of famerhing much finatter, 

ene | 12 Al kn 172 H. c eon ICS 
and more remarkable, with regard to the Women 80 5 8 
( f ) that ſuch young Women as did not live chaſt- 3 * 
ly, they faſtened upon Croſſes, and threu into the . 802mm. lata. & 
y „ ˖ R 4 eee Ha, nee Fluviis. P- 11 50. 5 


. 


River. And very levere were 2 IJ" 
G The Ancient GzRMANS, 
In puniſhin the Lewdneſſe of either Sex; as we le antiqut kast, Heth 


15 fa nicd, ſc.] Si Virgo paternam 

5 BY | | | _—_— 7 3 t l 83 Fl > ” A | - 5 IT 

learn from the Epiſtle of Boniface, Biſhop 0 Menta, 3 — mae 
to Athelbald, K. of Mercia, preſerved entire in h Ce. ande co. 
Baronius. (g) © In old © Saxony, (lays he,) if 4 Lahe e, wan 
„ young Woman defiled her Fathers Houſe with {tics E — 
c« Lewdneſſe, they ſometimes forced her to hang 'toremejns fupendunt. Ali- 


uando, congregato exercitu 

« her ſelf; and over her Body, when they had demie, Egeln eum 
| . 5 E Mulieres per pagos circum- 
« burnt it, they hang d up the. Man that debauc bed quxqueducum vigit cedentes, 


« her. Sometimes they gathered a Company of 2 — i — 
« Women; who tearing off her Cloaths as Jow., Sana, &. bungen nh. 
« as the Waſt, purſued her from Village to Vil- gn 4 Vill an Fl. 
« lage, ſcourging ber with Rods, and cutting and mau & occurrunt fem- 


- 20 0 : 2 | per novæ flagellatrices; uſ- 
« pricking her all over with little Knies; and at queqnd un 97 


« every place, a new Company took her off the / ws imdtem aer 


“ hands of the former, with the ſame uſage, till ad Suden Cr 75 
ce they left her dead, or juſt expiring : for a warn- * ͥ· © 


« ing to others to preſerve their Chaſtity better. 


A 


The Ancient POLANDERS allo, 


Before their Converſion to Chriſtianity; had a ,® „ 1c rad 
Cuſtom for Po the Lewdnefle of their Men, mit hae vindicte fubſequen- 
wy LS - | 1 . tis pœnam protinys ſentit. 
In Fornication as well as Adultery. (5) The Man 5 pontem mercati is ductus, 
| | 3 5 ha ber follem teſticuli clavo affi- 
was taken to a public Bridge, and faſtened to a 4:7. & novacult props po- 
Rail of it by a Nail driven thro' his Scrotum; ee“ du, de. 2 
then a Razor was brought him, and he was to 75 er i wie..p 
chuſe whether he would dye there, or cut off his in Glofſario, v. Adulterium.] | 
Privities entire. 88 | | | 

| THssE laſt two Inſtances we ſhall meet with again, under the 
Head of Adultery. But let us now go back a little to 


The Roman C1vit L Aw. 


THz Corruption of Free Women is provided againſt by the famous 
Julian Law de Adulteriis, made by Anguſtus Cæſar; which puniſhed 
the Stuprator, (if of Rank and Subſtance,) with the Confiſcation of 
half bis perſonal Eſtate 3 (if of mean degree,) with Corporal Puniſhment 
and five years Relegation. | ge 


EADENM 


3 OY" 1 | | a 4.4.45 
ber 20 t BAD u Lage Jus ()etion Stari ef f. 


en 
znuc he 


4 nitur : cum quit, fine vi, vel Virginem, vel Viduam 


honefte viventem ftupraverit. Panam autem eadem Ler irrogat Stuprato+ 
ribus, fi honeſti fmt, publicationem partis dimidiæ bonorum ; ſi humiles, 
Corporis coercitionem, cum Relegatione | quinquennali; ſays Manu-. 
tins; de Rp. G. b omar, 4h we 4.4 


8 


Co RPORIsS coercitio here, is ys ad Beating with Clubs; fays 
(4) Menech.dearbitr. que, (F) Menochins. And tho there is no puniſhment 
i expreſily aſſigned to the Woman, yet Greg. Tholoſa- 
tagma Juris. L. 36. . nus is of opinion (1), that both the led Parties are 
to ſuffer in like manner. © Quam ponam (ſays He,) tam viris 
ce Stuprantibus, quam conſtupratis ſponte communem arbitror. And 


what he fays de ſponte conſtupratis, is agreeable to J. Tudiſſimam. Co D. 


W De Adult. (m) Tediſimam earum nequitiam, que pudorem 
de Adult, (L. 9. Tit. 9) bas. ſuum alienis Libidinibus proſternunt; non etiam earum 
que per vim, &C. Leges ulciſcuntur. 5 


TR corrupting Dung Girls of very tender Tears, was ' puniſhed 
(either by. the Julian, or ſome other Law,) with being ſent to the 


Mines, if an ordinary perſon ; but if the offender was of better Rank, 


55 with Relegation to an Iſland, or with Exile. (n)gu# 
* 19) 1. 38. Siquis aliquid. nondum V. iripotentes V wgmes corrumpunt, Humiliores 
5 in metallum damnantur, Honeſtiores in Inſulam re- 


legantur, aut in Exilium mittuntur. By Exile is generally undetſtood 


Deportation; and what both that and Relegation were, you will ſee in 
the Gloſſary. Got hofred, in his Note upon this Law, obſerves (as 
to preſent practice) a variety in the Puniſhment. Sometimes, Con- 
demnation to the Gallies ; ſometimes, only to endow the Girl; in ſome 
caſes, Death; but generally, at diſcretion of the Court: which laſt, 
Menochius alſo ſides with. [De arb. queſt. Caf. 294. n. 2, 3+] 


THE Severity of the Julian Law, was, however, much exceeded 


by the puniſhments extra Ordinem. For here again we muſt apply 


that memorable Sentence of Paulus; which has been referred to once 


(o) F. de extraord. Crim. already, and will be twice more before We have 


(L. 47. Tit. 11.) 1. 1. Sollici- 


zatores. $. 2. Fauli Sent. I. done With it, (o) Qui Puero Stuprum 8C. —— aut 
F. Tit. 4. F. 14. 


Mulierem, puellamwve interpellaverit, quidve Impudi- 
citiæ gratid fecerit, — pretiumve quo is perſuadeat dederit, perfetFo fla- 
gitio puniuntur Capite ; imperfecto, in Inſulam deportantur. By this 
the Penalty was Death, if the Lewdneſſe were actually committed: 
and Deportation to an Iſland, (which was the ſevereſt fort of Exile, ) tho 
the lewd Attempt were diſappointed. : 


THE FEUDAL (which has been adopted into the Civil) Law 
(3) Si cum fit, aut cm provides 5 that (y) if a Vaſſal debauches the Daughter, 
Nepte et lic, — aut cumS0- the Son's Daughter, or the Siſter of his Lord; (ſhe 


cher ita obtinent, ſi in domo being then unmarried; in Capillo, as it is 8 


Domini maneat,) jure Feudũ 


amittere cenſerur. {Fzvv. L. 2. Iit 24. F. 2. and in his Lord's family z) he 


1 ſame 


e e N 
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bur mods Fendum endings) ſhall loſe the Fief he held of him. And tis the 


9 
eee 


9 . 2 „ 
CHAN IV. F Sror kom 
ſame; fays Clarus 5 '< q ) if after his Lord's 7 Death; he a \ Cant Sent L. 5 k 9 


4 


\ 


debauches his Widow: at leaſt intra annum lultus, 4 . 


as Nenochiur determines; Caf. 28 8. n. 4. 
As to the Caſe of Widows, in general, (r) Cl. (7), Lipet omnes pena; 


impoſitz de jure communi, 


i F , ; eat? xoh a ; i” f annum luis, hodiè ſint ſub- 
« muni which affected them for marrying again with- /laz; alhne tamen locum 


ce jn the Tear, are now taken away; yet they hold e . 
« ſtill, againſt: ſuch of them, as remaining unmar- Et Pry us by Manny 
cc ried, live diſbontfily and unchaſtly. And this, he es e Suprum commit 
cc ſays, 15 the common Opinion. And therefore, Stu Ns amnia a; lia > 


. - | Teſtatore, & ca F li- 
« if a Widow be Convict of Lewdneſſe after her c. Cle Se. . 


« Husbands Death, both fre: and her Stuprator for- N vs.! 

cc feit all that was left them by bis Will, His Authority in Law. for 
this, we meet with, (applied to ſecond Marriages intra Annum Juttis,) 
in Cop. L. 5. Tit. 9. De ſecundis Nuptiis. I. 1. ſi qua Mulier. & l. 2. 
fi qua ex Feeminis. And it extends, not only to Legacies left her, but 
to her Dower: alſo : Onmia que de prioris Mariti bonis, vel jure ſponſa- 
lium, vel Judicio defuntti Conjugis conſecuta fuerat, >) 295 Ws 4 
amittit. ¶ I. 2. fi qua ex feminis. g Alciat agrees audi fraumprinun. Pre: 
too, (5) that the Widow guilty of Lewdneſſe intra ell. 2.5% Eser 
Anmm luftis, tho not after that time, ſhall forfeit [gum Tem. . Cel 45g 
her Do wer. 905 -. OY 


CLARUS adds, (t) that © the lewd Widow ſhall (;) vidus, inhoneſtam vi- 


* 


< not enjoy the Priviledges granted by Law to Wi- ei cr non gauder pre 


| vilegiis quz a jure Vi 
ce dows; and therefore ſhe loſes the priviledge of . ita tenent 
* . » — 15 1 | mn . 1 1g1tur pri- 
ce continuing in her late Husband's Dwelling Houſe. vilegium penal Mariti 
His Law for this, we have, in J. 22. Fils. H. 1. 1 
vidua. ff. ad Municipalem. L. 50. Tit, 1. He might have added, that 

both ſhe and her lewd Paramour are branded as Infamous: for fo the 
Widow marrying intra annum Iuffis, and he that marries her were, by 
the Laws before cited, CoD. De ſecundis Nuptiis; I. i. & l. 2. 


Tx preſent pon „ (4) with regard to the ) dun Seit. l. f. Sn. 
Man who debauches a Virgin, or a Widow, is to N. v. $4. % 
oblige him, as the Law of Moſes did, either ro marry, or endow 
her. | 0 | | CH eee 
ü W is {evere enonoh 40oaint * si. qua cum Servo 
Bor the Law is ſevere 9 againſt the D. „ae 
man, if ſhe indulge her Luſt with her own Servant: gitut, capieati ſententis lub. 

+ FRE | . = ; , Jugetur, tradendo ignibus ver- 
and againſt the Servant too. For by an Edict of Gere. Sitque omnibus fi 
js, . . i 1 1 ' ta 1 ICUM ar- 
Conftentine, (A. D. 336.) it is decteed, (75) that e gie . 
in this Caſe, the Woman ſhall ſuffer Death; | which oe aorta: 
Baldus interprets of beheading; ] and the Man ſhall vitr: Fil etiam, quos ex 


| r. SF x . 4.4 hae conjundtione habuerint, 
be burnt. Tis made a public Crime, and any exuti omnibus Dignitatis in- 
ſignibus, in nud4 manecant 


body may proſecute. Even a Slave may be the libertate: neque per &, ne- 


Accuſer; and if he be, and proves his Accuſation, dum, titer tiuis Wen- 


be ſhall be rewarded with his Liberty. The Chil- ae accepwri, aliquid cx fa 


cultatibus mulieris. CoD. 


A N 


Fo ©} 7 1 5 92 
43 * Þ » 1444 3 * 
C. e Free- * 


Nomen 


e 


omen with 
their own Ser- 
vants. 


9 
4 


. \ 5 


A 
„ It. Free- 


A Woman with 
her own Ser- 
vant. 


Pc 
In et. wig abate EE. x eee A IN + SR . DE — — 
— 
«=o 2 5 22 


— ͤ ——— 


— 
4 — — at 


AD ae nt, = Os A162 — — — aA Sc 
— — — — . — 
* FRO EY 


f — \ 
peuTixG Toi; TTY de,. 


Of STUPAUM. _ 7” 
L. , Tv, it. De ul, ren, (if any) begotten of her by ſach Lewdneſſe, 
Sol pogrit Gros On" are declared incapable of Honours ; are not 
joy any thing of their Mothers Eſtate; and to have nothing left 
bis their Freedom, 325 ES 


12 


In the EASTERN Code; . tg 
a® 2 . Where both the Offenders were free, the following 


ander e, Three Law took place. (x) © He that corrupts a Virgin 
e ada n, yo, e © with her own conſent, and without the know- 
araber, 23 8% ws © ledge of her Parents, ſhall, when the thing is di- 
= 898 « ſcovered, marry her, if He deſires it, and the 
ee. * Friends on all ſides are willing: but if either His 
, E. & hes. l. cc or Her Parents don't agree to it, and the Stu- 


ten Th aur d rαννẽdqqsg - it 


N rarr dg ey hidrogos, Fla prator 15 rich, he ſhall make her ſatisfaction by 
A. Lee. L. b. . © Paying one Pound of Gold. If his Circumſtances 


37-1. 80, & Harmenop. L. 6. cc are but indifferent. he ſhall give her half bis Sub. 


R ſtance. But if he be very poor, he ſhall be beaten, 
« ſporn, and baniſhed. We” 
BUT Romanus, as we learn from the Greek Annotator here, intro- 


0) The ig e . duced another method; ) allowing AFFionem In- 
begins ippuiy 15 den , juriarum; and thereupon an arbitrary Fine, within 
ay eg er. Sire ch G of ds of Gold, by way of da- 
rei eic Al ehe rr. Stupra UE COINPAIS o five Pounds of Gola, y Way 
Feet, dg nene. mages to the Proſecutor : if I rightly take my Au- 
em in Libra: aufe. thor's ſenſe. However he afterwards ſpeaks ex- 
preſſly of an Ackio Injuriarum in this caſe. | 
„oer Ir was provided alſo, () that He who vitiated 
en, Foce. &c. hard. a young Woman eſpouſed to another, tho with 


.60. Tit. 37. 1. 83. & Har- lee 1 
en. I. 6. fl. 3. u 1c her own conſent, ſhould have bis Noſe cut off. 


n.. . Ir an unmarried Woman, or a Widow, (a) com- 
ply pun xv x. ; s 4 
Ke rin dera, rw mitted Lewdneſſe with her own Servant, both Par- 


Os @ xovervice & & mig , | 

ho. weite e rn, ties were to ſuffer as follows. If ſhe had no 
cor iwnputide 15 ace. © Children when the Fact was committed, [for 1 
5 id out its Anne | 3 Nan 
6 8 + bnimry Gr ze take this to be the meaning, rather than, having 
i Jozerics rere v8. no Children by her Lewdneſſe ;] © She was to be 


rappt he, 1%, zit © beaten and ſhorn; the Servant beaten, ſporn, and 
ens F r ET pars ons y .- 


199 A wb ebene Deines © ſold, and his Price brought into the Treaſury. 
Go Ti ao I. 7% K Heme. © If the had Children, then, all her Subſtance (allo) 


2m 65 6. Tir. 2. cl ax. C was to be immediately veſted without alienation 


ce in them, in dominion and property; the Ufe 


c only remaining to her; and the Price of the Servant when fold, 


«© ſhould accrue to them. 
THE ancient Laws of 


The Wis1GcGoTHs, 


In the firſt * of them made by K. Euricus, had ſeveral Provi- 
ſions in the cale of Stuprum. By one, If a young Woman or Wi- 


dow 


CHAP. IV. of STUPRUM. 

dow went (b) to the Honſe of a Man, to be lewd 
with him; and if he would afterwards marry her; 
and. rhe Parents conſented thereto; He ſhould pay 
to her Parents ſo much Money as they ſhould de- 
termine, or could be otherwiſe: agreed betwixt Him 
and Her. But the Woman ſhould have no ſhare 
or Portion amongſt her Brothers in the ſubſtance 
of the Family, unleſs her Parents directed other- 
wiſe. i. e. She ſhould have no claim as by common 


right; and this, I ſuppoſe, was for the diſgrace ſhe 


(6) Wiſgoth, Lit; L. NI. 
Tit. 4.1. 7. Si puella inge- 
nua five Vidua, ad dom 0 
lienam Adulterii causi vene- 
rit, & ipſam ille Uxorem ha- 
bere voluerit, & Parentes ut 
ſe habeant acquieſcant; le 
Prerium det Parentibus quan- 
tum Parentes Puellæ velint, 
vel quantum ei cum ipsã mu- 
Here convenire potuerit. Pu- 
ella vero de Parentum rebus 
nullam inter Fratres ſuos (ni- 
ſi Parentes voluerint) habeat 
portionem. Lindenbrog. p. G.] 


had brought upon 


them: bur her Parents, if they pleaſed to paſs this by, might leave 


to her by Will. 


By another; (c) © If a Woman conſented to 
te Lewdneſſe with any Man whoſoever, He might 
« marry her if he thought fit: but if he would 
ec not, ſhe might thank her ſelf for it; as having 
made het ſelf ſo contemptible by giving up her Ho- 
nour to hini before, 4 
her in marriage. 


IF the Man with whom ſte was lewd were 


another Womans Husband, (d) the Law ſtood thus : 
that ſhe ſhould be given up into the Hands of the 
injured Wife, to take Revenge of her as ſhe pleaſed. 
Ix the caſe of Widows that proved lewd ; It 
was ordered, (e) that ſuch a one ſhould imme- 
diately forfeit whatſoever had been left her of her 
Husband's Eſtate; and it ſhould devolve to the 
Heirs of the Donor ; or his legitimate Iſſue if he 
had any. 


By another Law, (f) If a Freewoman debaſed 
her ſelf in this manner with another perſon's. Ser- 
vant, She and her Stuprator ſhould each of them 
receive 4 hundred Laſhes. The like puniſhment 
was for the ſecond offence: and for the third, the 
fame; but with this Addition, that the Woman 
ſhould be put under the cuſtody and power of her 
Relations; if they after a while ſer — at liberty 
again, the ſhould be delivered in Servitude to the 
Maſter of him that had debauched her. The Chil- 
-dren, if ſhe had any by him, ſhould follow the 


t he would not accept of 1 


(e) Ibid. 1. 8. Si ingenua 
mulier cuicunque virò ſe A- 
dulterio volens miſcuiſſe de- 
tegitur; ſi eam ipſe Uxorem 
habere voluerit, habeat po- 
teſtatem: ſi autem noluerit, 
ſuæ imputet culpæ, quæ ſe 
Adulterio volens miſcuiſſe 
cognoſcitur. | Lindenbrog. 


(4) Ibid. l. 9. Addl 


catur Uxori cujus marito ſe 


miſcuit, ut in ipſius poteſtate 
vindicta conſiſtat. | Lindenb. 
P. 64.] | 


53 


; 


4. 
— pe 


4 


(e) Wiſigoth. LL. L. V. 


Tit. 2. I. 5. Maritus ſi U- 


xori ſuæ aliquid donaverit, & 
ipſa poſt obitum Mariti ſui, 
— per inhoneſtam conjun- 
ctionem ſe miſcuiſſe convin- 


Mariti ſui 


citur; 7 de facultate 


verit conſecuta, to- 
tum incunctanter amittat, & 
ad Hæredes Donatoris, vel ad 
filios legitimos revertatur. 
LLindenbrog. p. 97, 98.] 


(f) Wiſgoth. LL. L. III. 
Tit. 2.1. 3. Si mulier inge- 
nua Servo alieno, — ſe per 
Adulterium jungere præſum- 


Free- Momin 
with Servaiits / 


Fa, — ſinguli eorum cen- 


ena flagella ſuſcipiant. — Ip- 
ſa 1142 Falemlbus ſuis L 
poteſtate tradatur; quod fi 


poſtmodùm earn Parentes re- 


trorsùm dimiſerint, ſ An- 
cilla Domino ejus Servi. Fi- 
lii tamen — qui ex el Iniqui- 
tate fuerint procreati, con- 
ditionem Patris ſequantur, ut 
in Servitio permaneant: fa- 
cultatem vero mulieris, pro- 
pinqui ſui legali Succeſſione 
conquirant. ¶ Lindenb. p. 57-] 


mean condition of their Father 3 and remain in Servitude: and Her 


Eſtate ſhould go to her Heirs at Law. 
F 2 


But 


* 


44 


$. II. Free- | 


Wotnen de- 
bauched. 


Free Women 
with Servants. 


With Servants; 


Altaria ſana con 


(C) 157d. 1. 2. Si Mulier ins 
genua Servo ſuo, vel proprio 
Liberto ſe in Adulterio com- 
miſcuerit; — & ex hoc ma- 
nifeſt4 probatione convinci- 
tur; occidatur: ita ut 4 
ter & Adultera 33 

licè fuſtigentur, & Ignibus 
—— — Quod fi ad 
rit, do- 
netura Rege cui juſlum fuerit 
pereniter ſervitura. — Illa ve- 
rò ſeu virgo, five 22 fue- 
rit, pœnam accipiat ſuperi- 
us comprehenſam. J — Ido- 
nei filii evidenter 2 
aut propinquis ejus legali ſuc- 
2 Sookelane rs ſi 
uſque ad tertium gradum de- 
fecerint Hæredes, tunc om- 
nia Fiſcus uſurpet. ¶ Lindenb. 


p. 56. } 


Of $TUPRUM: Tel 

(g) Bur if ſhe mixed with her own'Setvant; or 
one that had been ſo, tho manumitted; they ſhould 
both of them dye for it + being firſt publickly bea- 
ten 1h Court, and then condemned ro be burnt. 
IF ſhe fled to the Altar for Sanctuary, her Life ſhould 
be ſpared ; but the King ſhould diſpoſe of her to 
whom he pleaſed in perpetual Servitude, As to her 
Goods and Eſtate, the Law directed, © they ſhould 
go to her legitimate Children, or other legal Heirs; 
or in default of ſuch Heirs within the 2 de- 
gree of Kindred, then to the Crown. Tt 


* 


| By an Edict of 


THEO PD ERIC the Goth, K. of IT AL x, 


(5) Edicti c. 61. Si quis 
Servus, etiamſi cum volente 
& acquieſcente vidua, hoc 
crimen admiſerit, flammis 
ultricibus exuratur : illa quo- 

ue Adulterii pœnd damnan- 
& quæ non erubuit Servili 
ſubjacere libidini. [_ Linden- 


Grog. p. 251. Goldaſtus. Tom. 


3. P · 23. ] 


The Servant (5) thus guilty with his Miſtreſs, 4 
Widow, (tho by her own Conſent or Sollicitati- 


on,) was to be burnt : and ſhe allo to ſuffer as for 


Adultery ; which by Chap. 38 of this Edict, was 
uniſh'd with Death; tho what kind of Death is 
not ſpecified. 


Amongſt the Laws of 


(i) Longobard. LL. L. i. 
Tit. 31. c. 1. [Apud Herold. 
Te. 71. F. 1, 2, 3, 4. }. St 
e aut Mulier libera, vo- 
untariè fornicata fuer it, cum 
libero tamen Homine, pote- 


ſtatem habeant Parentes ejus 


in eam dare vindictam. Et 
ſi fortè ambabus partibus ſte- 
terit, ut ille qui fernicatus 
fuerit eam tollat Uxorem, 
componat pro culpa, id eſt 
Anagriph, Solid. XX. Et ſi 
non cohyenerit, ut eam ha- 
beat Uxorem, componat So- 
lid. C, medium Regi, & me- 
dium ad quem Mundium de 
ed [ i. e. Tutela, vel prote- 


Ctio ejus ] pertinuerit. Et 


ſi Parentes neglexerint ut 
eam habeat Uxorem, aut 
noluerint in ipſam dare vin- 
dictam, tunc liceat Gaſtal- 
dio Regis, aut Sculdaſio, ip- 
ſam ad manum Regis tol- 
lere, & judicare de ips4 quod 
Regi placuerit. | Lindenbr. 
P. 579. Herold. p. 179. 


id. L. I. Tit. 3 1. 6. 
3. Herold. Tit. 40. Luitpran- 
di.] Si Aldius cujuſcunque 
cum liberà muliere aut pu- 
ella fornicatus fuerit, com- 


The LO M BAR Ds in Iraly, 


There is one of K. Rotharis, (i) That if any Free- 


Woman committed Fornication with a Man that 
was alſo Free, Her Parents might puniſh her as 
they thought fit: but if the two parties were a- 
greed, they might marry; and in this Caſe, the 
Corrupter ſhould pay Twenty Shillings for his Lewd- 
neſſe. If Marriage were not agreed on, He was 
to pay an Hundred Shillings, half to the King, 
and half to her Parent or Guardian. If the Pa- 
rents declined or neglected to give her to him in 
Marriage; or would not duly chaſtiſe her for her 
Crime; then, the King's Steward of his Lands, 


or the Criminal judge of that Diſtrict, might 


proſecute her in the King's name, and puniſh her 


in ſuch way as His Majeſty ſhould direkt. 


Luitprandus another of their Kings, A. D. 724. 
ordered, (k) that if any hired Servant ſhould de- 
bauch a Free-Woman, He ſhould pay fifty Shil- 


lings 


eee 
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f s rur dn 
for giving her conſent, ſhould recover no Compo- 
ſition for her ſelf. 


The SAite Laws 


Free-Woman by conſent, and are ſhould be 
adjudged to pay 1800 Pence, whic 
Salic Shillings. | 


The BukxGUNDIAN Laws 


Of K. Gundebald, (about the year 479,) provided, 
(in) that if the Maiden Daughter of a Freeman 
gave up her Virtue to any Nai, (whether Roman 
or Barbarian,) in private Lewdneſſe; He that en- 
joyed her ſhould have only fifteen Shillings to pay; 
and She ſhould bear the whole Scandal of the 


made 45 rim 


-* 


mundio fuerit. Et Illa 


45 


ponat Solidis L ei in cujus G. II. Fred: 
repu- Women de- 


tet yitium ſuum, pro eo quod banched; © 


Aldio conſenſit. nd. p. 


579. Her. N 425. J 


(1) LL. 'Salic. Tit. 15. c. 
3 Herold. Tit. 16. F. EN 
i cum in puella, 
& ſpontaneã voluntate amba- 
rum partium, coiverit, & 
in occulto mcechatus fuerit, 


1800 Denar. qui faciunt So- 


lidos 45, culpabilis judicetur. - 


[Wendelini Pact. Legis Sal. p. 
11. Herold. p. 12 f 


(n) Burgundion. LL. Tit. 
44. §. 1. Si qua Burgundio- 
nis ingenui lia, priuſquam 
Marito tradatur, cuicunque 
(ſeu Barbaro, ſeu Romano,) 
occulte Adulterii ſe fœditate 


conjunxerit, — is qui in ejus 
corruptione fuerit accuſatus, 


& certã probatione convictus, 


inlati 15 Solidis nullam ca- 
lumniam patiatur. Illa verò, 
facinoris ſui dehoneſtata fla - 


gitio, amiſſi pudoris ſuſtinebit Infamiam. ¶ Lindenbrog. p. 284. 


Bur if a Widow (n) did thus; the ſhould nei- 
ther receive the 15s. mentioned in the foregoing 
Section; nor oblige the Man to marry her, if he 


had no Inclination fo to do: „ becauſe it is juſt, 
ce ſhe ſhould bear the Diſgrace of her own vile zu 


« Action, without either the Honour of Matri- 
«© mony to cover it, or any price to comfort her 
cc for it. 


Ax p if (o) a young Woman, that was free, 
did yield her ſelf in Lewdneſſe to a Servant, both 
She and He were to dye for it, But this Execu- 
tion ſeems to have been left at the diſcretion of 
her Parents, or near kindred ; for in this Latitude 
the word Parentes muſt neceſſarily be taken here; 


(n) Thid. $.2. Quod ſi mu- 
lier Vidua cuicunque ſe, non 
invita, ſed libidine victa, 
ſponte miſcuerit; nec ſta- 
tutum percipiet numerum 


Solidorum; nec eum, cui ſe 


tali dedecore ſociaverit, con- 
jugio ipſius, eo, 
us addici: quia juſtum 
eſt, ut Actuum ſuorum vili- 


tate confuſa, nec Matrimo- 


nio fit digna, nec prœmio. 
[ Lindenbrog. p. 284. ] 


(o) Tit. 35.4 2. Si verd 
ingenua puella voluntarie ſe 
Servo conjunxerit, #trumque 
jubemus occidi. . 3. Quod fi 
parentes puellz. parentem ſu- 
am punire fortaſſe noluerint, 
Puella libertate careat, & in 
Servitutem Regiam redigatur. 


[ Lindenbrog. p. 181.] 


becauſe in the next Section tis added, that if they will not puniſh 
Her, ¶ Parentem ſuam,] ſhe ſhall be deprived, however, of her Freedom, 


and become the King's Slave. 
The RiPUARtAN Laws 


Preſcribed a Fine (p) of fifty Shillinge upon the 


Debaucher of a Free-Woman. 


D Ripuay, LL. Tit 35. 
F. 2. Si quis cum ingenua 


puellà mcechatus fuerit, 0 
Solidis culpabilis 


judicetur » 


[Lindenbrog. p. 456. Baluxius, Tom. I. col. 36.] 


The 


With Servants: 


Free-NMomen. 
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Servants with 


4 


of Sur UM f1 Tir; 6 


The BAVARIAN, 


b. Patte e un A Fine (q) of only Twelve Shilling, if che Man 


conſenſu ipſius, fornicaverit, ui 4 yy 2 
& nolit eam in Conjugium would not Marry her 181 

ſociare, cum 12 Solidis componat. ia nondum ſponſata, nec a Parentibus ſo- 
ciata, ſed in ſud libidine maculata. ¶ Eind. p. 413. Baluzins, Tom. I. col. 113.1 


dun Virgin dus dime IF any Man (r) debauched a Woman that had 
libera, [1.e. cum bert, con- been made Free, he compounded for 85. either to 
cubuerit, cum 8 Solid. compo- * ty 1 0 EY | I; aſt ad 1. 
nat Parentibus vel Domino. her Parents 5 Ox ner late Maſter. Wo LE 
hey £9: 51 Sous BUT if a Servant (s) was lewd with a Free 
hoe repertum fuerit,ille cu- Woman, the Maſter of that Servant ſhould deli- 
us Servus eſt reddat illum ; 2 
pavenribes ejus [mulieris ſe ver him up to the Womans Parents or Relations 
4 * 1 4 7 * : & 8 K : . . * . 
endam, vl a mefcinden to pumiſh him at diſcretion, and even to kill him if 
& amplius nihil cogatur ex- | | 
Gives : [ Linden. * ubi they pleaſed. 
ſuprà. | | 

The FRrI1is1aN Laws 


1. kate, vane: ug. Puniſhed this Crime (7) in the Woman, and obſi- 
mini cuilibet fornicando © ged her to pay her Weregild to the King. I told 
miſcuerit, componat ad par- 


tem RegisWeregildum ſuum. you before, that the Veregild was as much as het 
Hæc nobilis & libera faciant. 


{ Lindenbrog. p. 494. Herold. Life Was thought Wor th if ſhe were lain. 

135. | : - 

: By Siccama's Note upon the word Adulterum in Tit. 5. of theſe 
Laws, [De Hominibus qui fine compoſitione occidi poſſunt. F. 1.] It ſhould 
ſeem, that any perſon taken in the Act of Lewdneſſe (flagranti crimine) 
with a Young Woman unmarried, by her Father, Brother, or Guardian, 
might be killed upon the ſpot by them, without the Imputation of Mur- 
der. vid. poſtea, cap. Adultery. i 


The Ancient WAN DAL 1, 


I Animadtern, non n Of the Country now called Mecklenburgh, were fo 


Adulteros modò, ſed omne 1 1 7. 
impudicos, Srupratoreſque: ut band ſevere "_ the (MATT 8 a a6 (a) * | Lip- 
- iderun uoque hoc . I ; 
« ad Libidinem comprimen- not only Adulterers, but all Stuprators, and lewd 
« dam, Pudicitiz ſan- 

« Giones Decretorum, Gh. Perſons whatſoever. | 

dio Impudicitiam eoercentes. [Lipfii Excurſus A. in Taciti Aunal. L. 4. ad fineni. 


MAHOMET's Alcoran. 


STUPRUM is underſtood there as included in the Prohibition of 
Whoredom, as well as other Lewdneſſes. To this therefore we mult 
alſo apply whatever has been cited from thence in the Chapter of 
Common Whores, 


(w) Alcor. c. 2. verſ. fi- 


Wu we call Antenuptial Fornication is pro- 
nem. Du Ryer. ] | 


1 hibited, Azoar. II. (w) Know them not ſeeret- 
«ly, untill you have pronounced the words appointed by the Law. 
But Nu. whether the ſame puniſhment in this, as in other caſes of 
Whoredom ? : 

Qur 


Ft 


CAA. IV. 


Of STUPRUM: . 
Out EnGLisH SA XRoů _ * 
Left the Cenſure of this Crime much to the Diſcipline of the 
Church. But we have ſomet hi 


very 
T5 ſecular Conſtitution, amongſt 
thoſe of ATHELBERT, K. o Tents Paine: 4% Abel. LL. $. 73. 


ing, chat the Fine for vitiating a Virgin, be the fame en Be (Wilkie Le 
as for enſlaving a Perſon Free-born: for thus the 8 Agde Ses. P. 6. 


learned Dr. Wilkins gave me the Senſe of it. But as chat Fine, or 
the Æſtimatio Capitis of a Free- man, is not any where by the Laws 
of chis Prince determined; and varied not a little from time to time, 
at the pleaſure of our other Saxon Princes; we muſt be content to 
be ignorant, what Summ of Money was intended in this preſent Law. 
I find alſo, in another of K. AL REDIS, (about the year 874;) 
chat tho, in general, Fighting was difallowed of, as a violation of the 
peace; it was allowed to fight a Man, who was (y) A LL. e. 38. Et 
taken (Y) in company (the Doors ſhut,) or in bed 5 flum ang Ns Das. 
with one's own Daughter or Siſter: becauſe the Pro- und firs: ddl eum Fü 
vocation was looke E as very great. And if an ent el cam Srv 
he was permitted to fight him on ſuch an account; b. - 
we muſt ſuppoſe he would not be puniſhed, if in fighting he killed him. 
In the ancient Government of e 
WAI ES, {| 
By the Laws of Prince H6zr DHA, a certain Fine, or MulF, 
| (according to the Quality of the Woman,) was exacted for her Vir- 
ginity, when ſhe either married, or loſt her Character by Lewdneſſe, 
This Fine was called Amobyr; and was payable, generally, by che Pa- 
rents of the young Woman, (in caſe of Matriage,) or by her Self, or 
Debaucher, (in other caſes,) to the Lord; or to ſome great Officer of 
the Court, who had a claim to ir, as a perquiſite of his Place. To 
the Steward of the Court, or Lord Chamberlain, 
(z) belonged this Fine for the Daughter of any of 
the Kings Stewards or Baillifs in his ſeveral Man- 
nors: and the like Mulcts of other ranks of Peo- 
ple, wete given to one great Officer or other. 
Ir any one (4) pretended he had got a Woman 
with Child, and ſhe denied it; the Man who thus 


avowed his own Lewdneſſe was to pay it: but o- 
therwiſe, (b) the Woman her ſelf; 1 ſhe had diſpo- 


(2) LL. Hoeli Dha. Ipſius 
[ ſc. Oeconomi Curie | eſt 
Amobyr Filiarum Maer Bi, 
weil; [ i. e. Villicorum Re- 
gis.] MS: Merton. fol. 6. b. 


(a) Si quis dixerit ſe mu- 

lierem impregnaſſe, & Mu- 
lier negaverit, jure reddat 
Amobyr , quia confeſſus eſt. 
[ MS. Mert. fol. 28. b.] 


(5) Omnis mulier occults 


ſed of her Virginity without the Conſent of her Pa- 
rents or Guardians. 
THE fixed Rates for this Multt were as follows. 


(e) For the Daughter of any Great Officer of the 
Crown or Court, one Pound. — Of the other Cour- 


tiers, Half as much. — Of a Nobleman who bore 
no public Office, the ſame.— Of a Farmer, or any 


& ſponte à viro violata, red- 
dat ſuum Amobyr, quia nul- 
lum Datorem it. 
Merton. fol. 29. à.] 


(e) Amobyr filiz Penkenedl 
[i. e. Gentis *gxiys, ] Can- 
cellarii, & cujuſlibet Officia- 
riorum Curiæ, erit Libr#; 
OæterorumCurialium, Dimid. 
Libra. Filiæ Optimatis ſine 
Officio, Dimid. Libre. File 
Villani, vel Nativi, 244. Fœ- 


or 


- 


dinary 
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mins advenz, vel peregr le 


Filiæ nobilis Canbwhyn- 
racy Ci. e. Patre & Matre 


Cambri,] 24% { MS. Ar. 
. 


1 ther, 244. | 


t x, upon Marriage, the Bride was found by her Husbarid 


6 of STU RU. 71 Tine 1. 
ordinary Native, 24d. For à Woman that was a 


* 


ut was 4 Welſhman both by Father arid Mo- 


\ is : 
j 7 ** + a 


firſt acceſſe to her, to have been corrupted by ſomebody elſe, the Law 


lam in Utoreni, & invenerit 


(d) Si quis acceperit puel- 
eim corruptam, & ſecundò 


eam cognòverit, & cum ed 


uſque mans jacuerit, nihil de 


Jure Puellz poteſt ei auferre. 


Si verö uam hoc nove- 


rit, ad nuptiales Viros ſur- 
rexerit, & eis teſtatus fuerit, 


& fic probet in craſtino, ni- 


Hil ei debet reddere de jure ſuo. 


J Tunc ætas puellz conſide- 
retur. Si matura fit in pilis 


& Uberibus, & ſi venerint ei 


Muliebria, VII de proximis 


ejus & Parentibus, [de paren- 


tibus ejus proximis, MS. Mer- 
ton.] eam purgent. J Quod 


ſi immatura fuerit, & pro 


certo fuerit corrupta, incida- 
tur ejus Camiſia antè & re- 


tro, & Buſtach unius Anni 


Pupils de- 
bauched. 


2 


Li. e. Juvenculus] «nia cau- 
da tiddatur ei; Et ſi in manu 
ejus per manſerit, [ fi manu 
eum retinere poſſit, MS. Mer- 
ron. ] tradatur ei pro Dote; 
aliter non. [ MS. Cotton. c. 
De Mulier. & earum eventi- 
bus. H. 43. p.41. & MS. Mer- 
ton. fol. 27. a.] | 


diretted thus, (4) That if nevertheleſs he, Conti- 


nued in Bed with her till che Morning, icſhould 
not affect her Dower, or any thing elle ſhe Had 4 
right to. But if he preſently roſe out of Bed, and 
declared the matter to the Bridemen, and proved 
it the next day that he had done ſo, She forfeited 
all that was her Right by Marriage. CA diſtin- 


tion was alſo made with reſpect to her Age. 


ſhe were of full maturity, ſhe had leave to maintain 
her Innocence (if ſhe could) by the Oaths of ſeven 
of her neareſt Kindred, © If immature, and proved 


to have been corrupted, they ſubjected her to - 
very humourous ſort of Puniſhmetit. Her Shift 


was to be cut up before and behind; and a young 
Steer, with his Tail greaſed or oyled, to be deli- 
vered to her: if ſhe could keep hold of his Tail, 
he was to be her Dower; if nor, ſhe had no Dow- 


er at all. 


As to the Purgation mentioned above; in another part of theſe 
(e) MS. Cotton, ibid. F. 25. Laws, only Five are required, (e) and they are 


bY 39. & MS. Merton, fol. 
» & | 


named: wiz. The Womans Father, Mother, Bro- 
ther, Sifter, and her ſelf. 


Stranger, 2 4d. And for the Daughter of one 


TRus far we have conſidered the caſe of Stuprum with Free- Women, 
in general: but there are particular caſes, which ſome Laws take no- 
tice of: and theſe are to be mentioned diſtinctly. 


SEC. III. Of Pupils or Wards, debauc bed by their Tutors and 
Guardians. 


HERE we muſt content our ſelves to begin with the 
Roman CIVIL Law: 

IN caſe of a Man's debauching a young Woman, who was then, 
or had been under his Wardſhip or Tuition, the crime was looked 
upon as more heinous; becauſe of the Breach of Truff, and the vile 
Abuſe of either his Familiarity or Authority, and the advantage they 
gave him to ſeduce or threaten her to a compliance. | 


TRE Emperour Conſtantines Reſcript was, that He mould 8 
Deportation, and his whole Eſtate be confiſcated : tho (as he adds) ſuch 


2 Criminal deſerved to ſuffer as for a Rape. 2 


2 


Chan. IV. of S rur Un 


tee /itate Pupraverit, Deportationi ſabjugetuy 3 atque | nie. 
3 Paras Fiſci Furibus vindicentur: quamvis eam panam 
e debuerit ſuſtMere, quam Raptovi Leges impomunt. This is but an A. 
bridgment of the Conſtitution, which we have more at large, in 
Cov. Tuo. Ls, 4-0 WRAY L863: 003. 
Now the puniſhment of Violation, or Rape, was at that time Death; 
as we ſhall fee in its — er place. © Which Puniſhment, (ſays Go- 
ce thofred) in ſtrictneſs of Law, the Tutor ought to ſuffer, as guilty | 
ce of a moſt aggravated Lewdneſſe (g): becauſe the (4) 3, gumfutio banc 
©: impoſing upon ſo young a Creature, is much the ee in Cd. Theodoſian, 
ce ſame with Violence. But Conftantine was willing to obſerve a ne- 
ceqium; to inflict a Penalty leſs than that for Rape, and yet ſeverer 
ce than for ordinary Stuprum. 3 | ; 


quis eum jus Tutor Re. 


In the EASTERN Empire, 
The Law was the fame: The Conſtitution above recited being adopt- 
ed into their Baſilicon, L. 60. Tit. 57. Si quis eam &c. The Emp. Leo 
Philoſophus, indeed, changed it to the Advantage of the injured young 
Woman; (5) giving the the Offenders Eſtate, in- (% 7, tmp. cont: 34. 
inſtead of ſeizing it for the Crown. But I do not | 44 calcem Corp. Fur. cli. 


4. 
« (F) $1 Tutor Pupillam quondam ſuam wiolat4 Ca- . Gan. Iv. 36. be.. I, Nin 


find the Greek Lawyers take any notice of that Alteration. | So that | 


as it never had any Authority in the Weſt, it ſeems alſo not to have 
prevailed in practice even in the Eft, bn, ah | 


8 


Amongſt the Lo MBARD Law. 


We have one of K. Luitprand's; (i) that ſuch an (%) Lngoiwd LL 1. 


Offender ſhould loſe the Wardſhip of her Perſon, M yy ot pore 


Tit. 93. J De Fred male tra» 


; 4 ; 6 . ct 0 i * 
and compound with her according to Law for the dum, de Feel ful qu 


5 3 | : eam male tractaverit, amit- 
Injury he had done her 6 is Go ad 1 underſtand it , tat mundium ipſius; & non 


his compoſition ſhould be to Her, what it ſhould gi, 89 
have been, in ordinary Caſes of Stuprum, to the am fame aut ſti necavrit 

| , : p77 — aut ſi cum ea adulteratus 
Parent, or Guardian, Which ſee before, $. Free- | furic, &c.— 1ded ftaruimus, 
Women deb auched ut — de Adulterio componat 


eidem famine, ſicut Edictum 
continet, & mundium ejus amittat. L Lindenbrog. p. 598. Herold. p. 242. 


The next particular Caſe, is that 1 1 5 
SECT. IV. Of NuNs, and ſuch as Debauch them. 


IT was ever accounted an enormous Crime, to corrupt the Cha- 
ſtiry of Women, who had devoted themſelves to the Service of Re- 
ligion, under ſpecial Vows and profeſſion of Chaſtiry. Their Perſons 
were look d upon as Sacred; and their Obligation to purity of man- 
ners ſo much greater than upon the reſt of bir Sex, that, (whatever 
became of others,) the World conld nor bear with them, if they broke 


looſe to Debauchery, nor with the Lewdneſſe and Profaneriefs of thoſe 


that had the Debauching of them. An Inſtance of their Severity in 
ſuch Caſes, we have amongſt 1 . 


G EO Ancient 


Nuns, &c. 


Of 'STUPRUM. VT 


Ancient ROMANS | n 


And (before Rowe was builr, ) their Anceſtors the Atzans: fot. 
what were the Veſtal Virgins, but a fort of Nuns in Heatheniſm 2 


By the Law of Numa Pompilius, the ſecond King of Rowe, theſe: 
(i) Plutarch.in Numa. p.67. Virgins corrupted and deflowered, (k) were to be 
buried alive: and fo the cuſtom continued for many hundred Years, 
till Chriſtianity had ſupplanted the Religion they were devored to. 


THE manner of this Execution, we have in Dionyſius Halicarnaſ- 

| cc ' | * 
n ſeus, thus. (l) Their Veſtals corrupted they put 
2 iacvordry Sers 9% ce to a moſt ignominious and miſerable Death: 
vers Cana in Fojumugry | | 5 ; | G 3 
i xa Prejiipn zn dre. c for they are carried out alive, laid upon a Bed 
nee, Fs. 7 « or Litter as dead Corpſes are, with the forma- 


eee piawr n @ ens, cc lities of a Funeral, their Friends and Relations 
noi Gory N witer Ke 


ms ache, cords 78 mixovs us cc attending them weeping, to the Gate Collina; 


enn UTO 2 XOTEY uνifGui vor 


4% 73% c ¹e N 496 ri-. c near which, within the Walls of the City, | 2 


T4, Dion. Halicarn. De 
ntiqu. Rom. L. 2. c. 67. 


lay 


ce ſubterraneous Vault being prepared for the pur- 
ce poſe, they are buried with the uſual Ornaments 
« of a Corps, and 888 of a Sepulchre. Plutarch, in his Life 
of Numa, gives a larger account of this; to whom I refer my Read- 
er, if he has a mind to ſee more of it. 
IT is certain, that Numa borrowed his Law concerning it from 
the Albans, from whom the Romans ſprang : but changed the manner 
of Death; ſo that no blood might be ſhed, or any violence done, and 
yet the Severity rather encreaſed than leſſened. The Alban Laws 
l pos Spiess () required, they ſhould be beateu with Rods till 


Zang che did d. they died: but Numa, for the reaſon given, choſe 
Seven, Dion. Halicarn. L. 


1. 1 70 rather to have them buried alive. And ſo we find 


(n) Dion. Halicarn. L. 8. 
c. 8 


„ 
S (o) 1did. L. 9. c. 40. 
(p) Sueton. in Domit. c. 8. 


Opimia, (n) about 220 Years after, puniſhed ; and 
ſome Years after that (o) another; and in Domitian's 
time, Cornelia, (p) upon her ſecond Offence. Thus 
far however the old Law of Alba was retained, that the lewd Corrupter 
of a Veſtal was to be ſcourged to Death. So ſuffered thoſe that had 
debauched Opimia, and that other mentioned by Dionyſins, as he ex- 


preſſſy tells us: and thus Domitian ſerved Cornelia's Paramours, accord- 
ing to Suetonius. | 


As to Nuns, (or Religious, as they are called,) in Chriſtian States, 
we have a Novel of Juſtinian's in 
. 


(A) Nov. 123. c. 43. [A. D. 


541. ] Si quis rapuerit, aut Which appoints 7 ) 3 that the Goods of | the Cor- 


1 Ili it: g * 5 1 ; 74'S [ K , . . .. | 
n and of all that were aiding and aſſiſting 


aut Monaſtriam, aut quamli- 
bet aliam fœminam, venera- 


to his Crime *, ſhould be Is to the Nunnery 


blem habitum habentem Or Religious Houſe to which the Woman belong 


Hujus Res & ex talis Sceleris 


ed, either by the Eccleſiaſtical or Civil Authority: 


and, 
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CAU. IV. be $702k 


and their. perſons 0 principal and acceſſory, hut to pom, 
Death. The Woman to be more cloſely kept in « 


aur, gen 
venerab 


ds J 2 &. | Us * ili Loca ; talis 
the Monaſtery 5 chat care may be taken, ſhe fœmina habitat, —— 
... ———— 7 


„CC 
* The Goods, &c.] This - Conſtitution is ado ö 
into the Canon Law, and recited at large in Gra- digi, Ex ery qui tal 
tian s Decretum; 27. Ju. 1. c. ſi quis rapuerit.] mm ſceleris fuerint, — 
and che clauſe I u rute regt, &c.] ſo blunder- erbe, ubteundus ch. 
ed in the Latin Tranſlation of the Novel, is much fe band, . an? gt, 
more clearly and truly rendered, Bons ipfur, Cg. (or 7s m non arts 
= qui hbuju ſmod; ſeeleris communione contaminati Ge. A Gill g. Ti. 6. 


Clarus obſerves (r), that Death is ſtill the Punith- „ 
ment of this Crime in the Milaneſe , Ad general- tio, V. eum Mons BH 
ty throughout Italy, by their local Satut S. —__ e 


* 


Ina the EAS! :; 


Their Civil Law laid aſide the uniſhment of Death ; but inflicted 
another more diſgracefull: and that both upon the Man and Woman. 


For it was ordered, (s) their Noſes ſhould be cut off. © (6), 0) mils eee, þ 
By another Conſticution (t), the Man's Goods were * v er A wy oe: 
| ; 8 | . Je vevrtc, Ws * 
allo forfeited to che Nunnery; and the Nun her vel. Xen? dne in- 
ſelf, to be either kept more ſtrictly in that, or re- . 5 [if iron 
x | 293 ala ft : . Ke. [BA, L. 60. Tit, 29, 
moved ro ſome other religious Houle where ſhe ſect . 


might be better look d to: as had been ordered n 5. 
by Jufiniens Novel above tel. . 


IN the Laws of 


Nuns; but which might be extended (I preſume) to the debauchi 2 
of them without marriage : eſpecially ſince I meet with no other Law 
amongſt them, that more directly touches the Caſe in hand: The 
puniſhment, both to the Man and Woman, (a) is (4) Wiſgab, LL. n. 
eparation, and perpetual Exile: their Goods to be mas pra exo pore 
diſpoſed of, as in the caſe of Inceſt ; quem vide. de d. gen Pe [Linden 


_ Grog... p. 6g, 70.] 


We have one of Receſuindus, made indeed againſt the — 82 
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ien $7490 8-15 ure cop en 
Owed it ro the tare of Luitptand, A. D. 22, and 747.) thit the 
two following proviſions were made. u a+ 
fart, **thar wholeever thould corrupe = lee 
ſhould be fined two hundred Shillmgs ; becauſe 
for 4 ſecular Woman he was to pay a hundred; 
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1 
. *. Nuns 6s ane. ſby che Law! before tetited, 6. I 


ariꝭ oomittat; Qui 
— — 
lem . adulteravit, 


componat Solid. CC: quia de 
— — 
continet, ur 

pro Adulterio Solid. C. Gs. 


— «De 5 autem Ke the 


dem * tceminæ, qua Nuns K 


voluntariè A- Ki 


(quod a 
dulterium perpetravit, fic fiat, 
ſicut jam antes de religi 
foeminis ſtatuimus, quæ e Ma- 
rito copulaverint. ¶ Lindenbr. 
p. 634. Herold. p. 229.) 

* Thid. c. 1. | Herold. Tit. 
22.4. 3.] Perdat omnem ſub- 
ſtantiam ſuam , & deveniat 
ipſa Subſtantia in poteſtatem 
Palatii. 


(x) 2370 . C Herold. 


Luitpr. Tit. 69. §. 3. J — Si 


aliquis eam | i. e. Ancillam, 
habitum Religionis indutam, ] 
quod abſit, adulteraverit, com- 
ponat Domino ejus Solidis 
XL. quia anterius Edictum 
de gentili Ancilla adulterata, 
XX Solidis continet ut com- 
ponatur; de Dei quidem An- 

cilla, juſtum eſt, ut Compo- 
litio duplicetur. [ Lindenbrog. = 


P. 634. Herold. p. 235.] 


(y) Lid. c. 5. De Sancti- 
moniali fœminà ſtatuimus, 
ut ſi Adulterium fecerit, & 
inventum fuerit, Res quas 
habeat in Fiſco noſtro (ci 
entur ; perſona vero ejus fit 
in poteſtate Epiſcopi in cu- 
Jus Parochid eſt, ut in Ma- 
naſterio mittatur. ¶ Lindenb. 


322.4 


vided betwi 


0 riage. 


ſervant, who 


Of STU r RAUM. 


NI Tem 1. 
Yin; And 
che Fine, I _—_— in the preſent Caſe, was di- 

xt the Ki 


ing and the 7 rv ſhe be- 
long ed to; as in that of other Women, betwixt 


2 the Parent or Guardian. But the 
2 if ſhe had any, went wholly: to the 


for tis added in. As Lay we are how up 


on, C that the Money or Eſtate of ſuch à Reli- 
ce gious ſhould be diſpoſed of as had been deter- 
« mined in Caſe ſhe 
And how that was, we fee by the E- 
dict immediately preceding; * She ſpall 4 all her 
Subſtance , > and it foal be  Confiſcated to fy Crown. 


given her ſelf in Mar- 


H IS other. 8 is in dm Caſe of EY Maid- 

fad taken the religious Habit upon 
her: (æ) the Corrupter was to compound with 
her Maſter at the rate of 40 5 hillingez 3 becauſe 
for a Seryant without chat FE or profelhion, he 
Was tO pay” 205. 


— * Enipergi, K. of fd, (. A. D. 
822.) bos farther Care, about diſpoſing the per- 
ſon of a Nun corrupted. For (7) having confirm- 
ed the otder that her Eſtate ſhould be confiſcated; ; 
he adds, that her perſon ſhould be Jent to Jos 


p. 634. Balux. Tom. 2.col. Non 


aftery, at diſcretion of the m__ 


* 
I | 


WIE may preſume, however, that for ſome time — * this Care 
of the Woman was not regularly obſerved according to his Order: 
but inſtead of that, the Populace had taken upon them (and it ſeems 
to have been an old Cuſtom, ) a moſt vile way of diſpoſing of her, 


as they did of other Women in like caſes; 
| 15 up to a lewd Houſe for proſtitution. For we find another Law 
of Lotharius , of an uncertain date, ; which rakes” notice of i ir, and 


forbids | 1 


(z) Ibid. c. 6. T Lo- 


tharii, Tit. 5. c. 19. apud 


Balux. ] Statuimus, ut fi fœ- 


fortè quæ cum uno, 
poſtmodòùm cum pluribus * 
cum habeat mazchandi: ſed 


* 


« Woman who has chan 
mina, quæ veſtem habeat cc 
mutatam, mœcha deprehens .. 
fuerit, non AN Ge- cc 
ceo, ſicut uſque mod0; ne 


which was to deliver 


\ 


11 117 
. 141 * ; 


«WE 1 3 1 $ He,) that (z) if a 
= her ſecular Habit for 
the Religious, be found guilty of Lewdneſſe, the 

ſhall not be put into a Gyneceum, as hitherto; leſt 
ee ſhe chat before offended with but one, ſhould be 
ce induced to do the ſame with many: but her 


you g Ne rediga- cc Goods being confiſcated, let Her be placed. whexe 


cc the 


2 * 


* 
' * V. 
ö "IX 
0 IEA 
# 4 ” 
4**% 44 81 1 i * ; 
4 *: *s 


Gerne 
Cuſtom 'bf che People at Rome, 
>>?" * To | 2 FT "V4 Fri, ht nee enn | . nr. 
with any Woman Taken in Adultery, p. 81.) is politive, chat in this 
* : . „ | R730 | 
very Law the word is fo to be underſtood.” And the % om. v 
ſame (b) ſays Spelman, as to the Uſe, tho not Diſ- ond | 


reputation, of the Gynecea. 


* — 


Amongꝑſt the FRA N K S, 


The Capitular of Carloman,. their Prince, A. D. „ Gif, 1 L. Fi. 

742. ordered them (c) a Tears penance. in Priſou, * — 2 quit 

with Bread and Water only; and their Heads to be c,, Chriſti-an/ orimen 

| My | 5 Fornicationis lapſus fuetit, 

ſhaven, l C - "Fete mmm Carcere pamdtentiam factar 
* ge | | e e & 4. — Si Cleri- 

cus the. — Vertentem 7 ibi pœnitentiam agat, Similiter c Nonna uelate.— 
& radantur omnes capilli Capitis earum. {Balyz. Tom. — 148, F 1112. Gol- 


us. Tom. III. p. 118. | 
T HE Capitular ; formed at Metz ( A. D. 756) MON . . 13 


3 11 . * Y 3 
by Pippin, K. of the Franks, (d) reckons this fart 151% Hema lageſtum com- 


of Lewdneſſe amongſt caſes of Inceſt; and takes ſacrard,&c.— rehm fin 
. : . perdat, fi habet; & ſi emen- 
care to puniſh the Man, with the forfeiture of his dure i nolyerit, nullus eum, 
— 2 
perſonal Eſlate: and for the ſecond Offence, No & L twe freer 66 Solid 
Man was to receive him into his Houſe, or give him —_ 9 
any LV ittuals ; if he did, he was to pay 2 Fine of rexerit. Et ſi pecuniam non 
| u. | habet, ſi liber eſt, mittatur 
60 Shillings to the King. If the lewd Offender in Corcerem. uche « Sar 
h 4 ä mx oa... . 
ad no money, but was 4 Freeman, he ſhould. lyc fan <<. len peg 
in priſon, till he had done due penauct; or, Jas it rnit ant auff. 3 


may poſſibly be underſtoocd.] r diſcretion of the dl, Der Nec ue 50 


a * 22 m. Regi componat. 
Court; or till he had given Security not to offend Ie ae verd; qu 
again. If a Servant, or one that has been ſo, he Fan 6 bona fad Foe, 
ſhould be ſoundly laſhed ; and if his Maſter did not r 2 
take care to prevent his offending the like way a- Gr. Tem 1. dl. Ny Wes. 
gain, He [the Malter | ſhould pay the Fine of GO. ©9{daftus. Tom. III. p. 118, 
C An Eccleſiaſtical perſon, guilty of Lewdneſſe with * = 
a Nun, was to loſe his Dignity,” (i. e. to be degraded,) if a Biſhop, | 
Prieſt, or Deacon: If an inferiour, to be ſcourged, or impriſoned. 
There is ſome difficulty in theſe two Paragraphs of the Capitular of 
N bur I give you, as well as I can, What I take to be che ſenſe 
Taz Emp. Lewis the Pious, (in à general Diet 
at Iugelbeim, A. D. 826.) was not fatisfic vile ne & quis ry 
the mildneſs of ſuch puniſhments for ſo Righ à + ige argen, be. 
Crime: and therefore (e) made it Death to the Cor. 7 75 r ee t 
rupter; and to the Nun too, if he confnted to 1 
the Act. The Goods of chem both; to be gipen . Pe nov ee 
tothe Church Lor Monaſtery} dhe belonged te. fy S, engen ama 
1 If che Governour of the Province or Town ui Epiep, ä 


where 


Gain bn | 
. 3 e) Cap. IV. f las, L. 
tisfied with v1 E 1051 8 45 rapuerit 


* 
1 


* ** 
5 


Of, STURR UM: Tarot. 


ee chit tle feelus commithum whore ſuch Lewdneſſe was comminced, . did not, in 


Elergy and 
Monks, 


5% Cala, ren. Hl F prets Honor; | be diſcharg 


diſtinctly upon this head; beſide the voluminous Canons in Church 


HFonore careat, & cingulum a- With che Bi 8 10 {hr ir. 
ae, ee fel © concert with che POP take care to puniſhit, he 
entia mulcketur, atque inſu- ſhould be d rived Or. 


the Eſtate he | held; of che 


ue 
NMeregildum ſuum Fiſci- : . $2384) | | | 
poribus — compellatur{Be- Crown in military Service, {ior ſo Du Freſne Inter- 


P. : , TCO” 7 ; » | . 
8. 8 1 to public Penance; and pay his Weregild 
to the Treaſury. Or oj Bio? e 


231. 


t 


Our ENGLISH SAXONS 


Were content to leave this matter entirely to the Church; whoſe 
Conſtitutions I don't pretend to inſert into this Work. Only we find 
one Law of K. ED MUND, made in Parliament A. P. 944, that the 
(0) 2d. LL. c. 4. Si quis Corrupter of a Nun (f) ſhould not be buried in con- 
1 Sannate. ſecrated Ground; if he did not compenſate for this 


rio, nifi_compenſer ficuti Crime, as he ſhould have done for Murder; i. e. 


pro Homicidio: [ Wilkins, 


Leges Anglo-Sax. p. 73.) either by ſuch penance, or by his Weregild, or 


both: but J rather think the Law meant his Weregild. 


THERE is another particular Caſe, of Lewdneſſe aggravated by 
the Character of the perſon who commits it, which muſt not be 
paſſed by. ; 


It is that 
S8 RECT. V. Of the CIE RGV and r 


I theſe, who are alſo devoted to the ſpecial Service of Religion, 


or to the ſtricteſt profeſſion of it, and therefore ſhould ſer the beſt 
Examples to the World, all forts of Impurity is doubly ſcandalous ; 


and Religion its ſelf, as well as good Manners, ſuffers by it. The 
iſegot he, Bavarians, Franks, and Engliſh Saxons yield us ſomethin 


Antiquity. 
The WISIGO THS 


6 re s rr Had a Law of Receſuindus; by which, (g) a Prieſt, 


4. 1. 18.-Quemcunque Preſ- 


byterum , Diaconum, arque Deacon, or Subdeacon, proved guilty of Lewdneſſe 


Subdiaconum Deo votæ, vi- 


dee ptevirent, ſeu enicus- with any Woman, was to do Pehance according to 
ot ws de he, / the Canons, If the Biſhop neglected to bring "ou 


2 yr - under this Diſcipline, He was to be fined two pounds 


nitentie lamenta, juxta ſacros of | Gold to the Treaſury ; and to diſcharge His Du- 


Canones, deputetur. 


EE oe in the. Prolecurion aferwards withour delay" I 
ee OO eee eee 
& commiſſum * 2 call in the Ale © a Nario Dm „or th 

corrigere hoc nequiverit, aut Ing. | 9 As 0 the Woman, lewd with him, che Ci- 


Confilium appellet, aut Re- vil Magiſtrate was to order her 4 hundred Laſhes-3 


is hoc auditibus nuntiet. g. 
Mulieres verd. que ills fve- and care to be taken that her Paramour ſhould have 
rint- prædictis immunditiis e | e 3b 


from his Magiſtracy 'E 


n 
3 


a *. 3 


5 


cc 


no farther acceſs to her. | 
well as He, was to be puniſhed according to the 
dinata. ¶ Lindenbrog. p. 68.] 


The BAVARIAN Laws (h) either depoſed, Or - 


baniſhed a Biſbop guilty of this Crime. 


Belide which, She, as 


implicat#, centenis flagetlic A 6. V. 


15, 


K 


Clergy; 
* 


Judicibus verberentur; & and Monk 


commiſcendi ſe illis aditus 


omninò denegetur: ſervata 
ab Epiſcopis etiam ſuper hoc 


ſcelere in utroque Sexu Patrum Sententi, quæ Canonum Decretis agnoſcitur or- 


() LL. Bavar. Tit. 1. c. 
11. Si talis Culpa eſt ut de- 

natur, deponatur, aut exi- 
ietur. De Homicidio, de For- 


nicatione, &c - pro iſtis culpis damnetur. [ Baluz. Tom. I. col. 99. Lindenbrog. 


p. 403.4 


CHILI ERIC I. K. of the FRANK s ordered 
Depoſition for him. (i) 


THE Capitular of Carloman, Pr. Regent of 
France, Chap. 6. which I have had occaſion to 
cite in part already, with reſpect ro Nuns; pro- 
vided alſo, (k) that Monks, and Perſons in Holy Or- 
ders, convict of Fornication, ſhould do penance in 
priſon, with Bread and Mater: A Prieſt, two Tears ; 


being firſt ſoundly ſcourged till he were almoſt 


flea'd : An inferiour Clerk, or a Monk, to be thrice 


frouges , and then do penance for a year in 
priſon. . 


The ENGLISH SAXONS 


* 


(i) Epiſcopus, in — Adul- 
terio ec. deprehenſus, à Sa- 
cerdotio divellatur. ¶ Goldaſt. 


n 


(k) Capitular. L. VII. c. 
400. ] In carcere pœnitentiam 
faciat in pane & aqua. Et ſi 
ordinatus presbyter fit, duos 
annos in Carcere permaneat, 
& anteà flagellatus & ſcorti- 
catus videatur, & poſt Epiſ- 
copus adaugeat. Si autem 


. Clericus aut Monachus in hoc 


peccatum inciderit, poſt ter- 
tiam verberationem in Carce- 
77 miſſus, vertentem 72 
ibi pœnitentiam agar. | Ba- 
law; Ta, *. 0 & 
1112. Goldaſt. Tom. III. p. 
118.J | | 


Puniſhed them with Fines and Forfeitures, as well as Penance. Thus 


in the Laws agreed upon betwixt K. ALFRED, 
the Dane, we read one to this purpoſe : (1) * Thar 
« if any Perſon in Holy Orders be guilty of ſteal- 
ing, or fighting, or perjury, or Fornication, he 
ce ſhall compenſate according to the Fact, by pay- 
« ing either his Vera, (the Eſtimation of his Head ;) 


« or the Vita, (an Amerciament at pleaſure of 


« the Court ;) or Lahſlite, (a fixed penalty, ac- 


« cording to his Rank for violating the Laws; 


which as we learn from the latter part of this 
Chapter, was, ſometimes, 12 Oras.) “ Fgeſide 
« which, he ſhould do penance for his ſin, accord- 
“ ing to the Canons; and find a Bondſman for 
cc his good Behaviour, or elſe be ſent to Gaol. 


K. EDMUND, about 60 years after, was yet 
more ſevere. For having ſtrenuouſſy recommend- 


ed Chaſtity () to all in Holy Orders, as thoſe 


who ought to inſtruct the people of God by their 


and GUTHRUN 


(1) Fad. Edw. & Guthr. 
RR. c. 3. Si quis Sacris ini- 
tiatus furetur, vel demicet, 
vel pejeret, vel fornicetur , 
compenſet ſecundum quod 
factum eſt, ram Æſtimatione 
Capitis, quam mulita, & Le- 


gis wiolate pana; [(which 


Brompton tenders in the Saxon 
Terms, Sic Weram, fic Vi- 
tam, fic Lahſlite: } Et erga 
Deum faltem emendet ficut 


Canones adnotant; & Fide- 
juſſorem inveniat, vel in Car- 


cerem deflectat. 

Wilkins. p. 51. Lombard. 
p. 42. Bomptoni Chron. col. 
833. Spelm. in vita Ælfredi, 
L. 2. H. 11. 


(m) LL. Edm R. c. t. Im- 
primis, ut facris initiati, qui 
populum Dei vitæ exemplum 
docere debeant, Caſtitatem 
ſuam retineant ſecundum Or- 
dinem ſuum five virilem five 
fœmininum. Si ita non fa- 


good 


ing, or At- 


golliciting, or 
Attempting. 


Tt > ot I Ae 
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quod in Canone dictum eſt, & 2 ; f 
A 22. _- if they did not live chaſtly, they ſhould: forfeit all 
tum Cem. . 
— 4 at emendenr.[ wil- t heir worldly 1 or E (ſtate $ and unleſs they 
Nates this — dum refortned, ſhould not have Chriſtian Burial at their 


ſc. ſua one terrena mul- J | 
—— ou & (niſi mores Death , | 
in melius emendaverint,) mortui ſacy4 prohibentor ſepultura. ¶ Lambard. p. 57.] 1 

Wx have now but one Article more, to finiſh this Chapter: and 
that is, 


Sz cT. VI. Of ſolliciting or attempting to debanch a Woman, tho 
it does not ſucceed. 


So careful have ſome Governments been to 3 the Honour 
and Modeſty of that Sex, (of ſuch of them, at leaſt, as pretended to 
any Honour and Modeſty, ) that they not only puniſhed Lewdnelle 
actually committed, bur all Sollicitations, Perſuaſions, or other Endeavours 


to corrupt them: conſidering well the frailty of humane nature, and 


how often it is brought by Art and Importunity to yield to a Vice 


that carries vl Yong with it, tho' for a while the principles of 


Virtue, or the fear of Shame may cauſe Reluctance. 
The Civir Law 


() Si quis tam feeminam Allows an AfFio Injuriarum (n) in this caſe; which 


quam maſculum, five inge- 


nuos five libertinos, impudicos may be brought, I ſuppoſe, either by the Parent, 


facere adtentavit, Injuriarum 


eenebtur, Sed & fi Serv pu- Maſter, or Guardian of the young Woman, or by 
rum locum habet. [f. 4 her ſelf. And this extends even to folliciting che 
5 0 J ite g. , Chaſtity of a Servant. If the Defendant were caſt 

in this Action, his puniſhment (extra ordinem) was 
(o) either ſcourging, beating, or baniſhment for a time, 
according to his rank; of which, ſee before, Chap. III. $. Pimps, Pro- 
curers : for the ſame Law that affects them, reaches thoſe alſo that ſol- 
licit for their ownLuſt. | 


(o) F. ibid.! 45. De injuria. 


(þ) Qui puero Stuprum TH AT ot her mentioned LOO againſt Procurers, 
Ge. — aut mulierem, pue- has the like force againſt thoſe we are now ſpeak- 


lamve interpellaverit, quidve 


Impudicitiæ gratia fecerit,— ing of 3 ( P) whereby they Were puniſhable (extra or- 


pretiumve quo is perſuadeat . , . 
dederit,— [flagitio] imperfe- dinem) by Deportat ion to an I land, tho their lewd 
cto, in Inſulam deportantur. | 


F. de extraord. Crim. (L. 47. endeavours did nor take effect. 
Tit. 11.) I. I. Solliritatores. H. 2. 


Ix ſome caſes, they might be taken 1 upon Suſpicion that they 
0 Lege Nov, 117. Slg. were treating lewdly with a Woman. For ſo Juſti- 
in fin. — RE RS 4 . | : 

mae ee en me ordered, (4) that if a perſon obſerves his Wife, 
Uxorem, aut Filiam, aut Nep- Daughter, Grand daughter, or Niece, or a Woman, 


tem, aut Sponiam, in vene- 


randis loch cum aliquo lo. eſpouſed to him, talking privately and aſide with 
quentem, & ſiſpicatus fuerit 


tur pis gratia cauſæ eos collo- any Man in t he Churc h ; and fe uſpett S that his Buli- 


neſs 


1 2 


nx. V. of Concvunrniss. 


neſs wirh her is not honourable, he may deliver them Ju 10 rg Defeat. | 
boch into cuſtody, of the Defenſor, or other Clergy dev Qericis, ut iph do re. 


Ticulo utraſque perſonas di- 


| of that a Church, to. keep them f ſafe, but ſeparate viſim tamdiù cuſtodiant, do- 


nec judex eos accipiat & ſe- 


from cach other, till the proper Judge can try the cundum toges capfim de- 
Cauſe of the Suſpicion, and determine upon it. 

TRE Sollicitation of Nuns is puniſhed with Death, &c. by Nov. 
123. C. 43. before recited, 5. Nuns, +» 777 1 N 

, ©" Ihe EASTERN Civil, Bw. 
Adopted from the Roman that in the pandects, Qui Puero fluprum, &c. 
(r) and puniſhed the Sollicitor of a Woman's Chaſti- . 
ty, tho he did not ſucceed in it, with perpetual Ba- De exwra. cim. L. f. ut. 
niſbment ; LRůlacids Hogiteray] 
WSI GOTH S. 


Bx that Law of Chindaſuindus produced above, „0 Lt. Men, L. 11, 


Tit. 3. L 11. Sollicitatores 


| Chap. III. . Pimps, Procurers, (s) not only che &c.— cum ois cem d qui- 


| | i | „ 8 | | bus miſſi fuerint, — in ejus 
Agents em loyed ro corrupt a Woman, but the roreie dan _ 
1 4 "02 a m, . 
Principal alſo that employed them, was to be given tical reperiuntar; r l. 
up into the Hands of her neareſt Relations, to be Rl Hate. [Lis 
revenged of him in ſuch a way as they thought fit. p. 62 


Amongſt the ENeL1sH SAXoONs, 


We ſhall find under this Article, N Chapter whete We a of 
Adultery, a Law of ALFRED's to puniſh any wanton Attempt up- 


on married Women: but I find none that reaches the caſe of others, 
except one, of the ſame Prince, with xe 


gard to (t) EL. Alfredi, c. 18. Si 
N uns,  (t ) He that. ſhould offer Rudeneſs O a Nun, quis Monialem Fornicationis 


| WA EY a à, vel veſtem ejus, vel u- 
ſhould pay double what he had appointed for the br , ligt n. 


. 9 : 8 | | 1 s Lambard renders it, 
like to {ſecular Women: ie. 10% or 205, which Fin gal f worre 
© | | >þ 2 >. * | ” . ve it, | 1 com et 115 
is double the Fines reſpectively ſer for it in his brit daun 2 — 


E | ter 1 > of -marri« t ws. { Wilkins. p. 38. Lam- 
meine 6 tae d ene Women, 27; ORAR ALS. 
| O37 | git | | L. 2. e. 5. p. 88.] '- 


CHAP. V. 


Of Concubinage ; in unmarried Men, keeping Whores, 


\ 


HERE married Men indulge themſelves in this, it will be 
cConſidered in the proper place for it, as Adultery : but here 


it falls under Conſideration, as the lewd Life of fmgle perſons, cohübit- 
ing with; and maintaining Women for their Laſt, in propriety to 


chemſelves; in contempt of the only right they can have to ſuch En- 
joyments, by lawful. Marriage. A Caſe which perhaps, might have 
been left without Diſtinction as included in the Subject of the fore- 


going Chapter, Stuprum, or Fornication : for ſuch it certainly is, what- 


H ever 
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of C6xevBin kts. Tu. 1. 


kver Gloſs che deceitfulneſs of Sin may put upon it; but with this 
diſadvantage, that it is not a tranſient Act of Vice, attended wich he- 
ſerve and ſecrecy; but an avowed, habitual Courſe of Fornication, ren- 


dered worſe by Impudence, and guatded again all Remorſe: I re- 
flect upon it as ſuch, in giving it a Chapter by its ſelf: and yer 
the practice of Antiquity ran ſo much into it, and the Laws of thoſe 
times afford (of conſequence) ſo very little againſt it, as might well 
diſcourage me. But as there were ſome regulations in this matter, 
(tho too few,) I ſhall hardly be juſt ro my Undertaking, If 1 don't 
repreſent them. 


The J EWISH Lawyers 


Underſtood that Text in DET. XXIII. 1 7. There ſhall be 10 M Hofe 


of the Daughters of Iſrael, (cited already on another occaſion,) not 

only of Common Proſtitutes, but of kept Miſtreſſes alſo. For thus 

| (4) Seilen. de Jure Natu- Mr, Selden remarks upon it: (4) “ Scio Th T1 

rx & Gent. L. 5. c. 4. P. (c 1 D We ] e 

555. 1h Citata ex Deuteronomio . Pler umque Ma- 
c 


« oiſttis ſumi pro Meretrice, quæ in Stuprum publicè proſtituit; 


« proſtibulo, ſive Scorto publico. Eodem tamen vocabulo non mo- 


« do ſcorta publica ex Lege interdici, ad eorum ſententiam, eſt mani- 
cc feſtum 5 verum etlam Amicas qualeſcunque, quæ ſine Juris matrimo- 


c nialis interventu, Amaſiis (uti ex Maimonide palam elt,) pro libitu ſe 


ce permiſerint. The paſſage in Maimonides which I ſuppoſe he refers 
to, is that which he quotes towards the bottom of the fame page, 


and which we find in More Nevochim; where giving the Reaſon and 
. b)Maimon. More Nevoch. Interpretation of chis Law, he ſays, (b) cc Nec ul- 5 


e 5 f f | : 
bb Fa EST LEE cc lus Concubitus permiſſus eſt, niſi cum propria 


« Uxore, quæ publice in Matrimonium ducitur. If this was the 


| ſenſe of their ancient Lawyers, as well as his own; (and we have 


reaſon to think it was, becauſe Maimonides was very well verſed in 


the Antiquities of his Nation ; ) the Offenders muſt have been liable 


to puniſhment for it by Scourging. For the ſame Writer, as Mr. Sel- 
den quotes him, from another Tract of his, ) and referring to *the 
e) Stlden. abi fapr, p. ſame Text, has this Concluſion from it; (c) “ Un- 


$54. ex Maimon. Halach Iſ- 5 ; = 
oth.c.r, e de fit, ut ſi quis ut Stuprator fœminam compreſ- 


te ſerit ubi non interceſſerint ſponſalia, verberandus fit ex Lege, ideo 
© quod cum innuptà coiverit. 
Buy the Roman CIVII Law, 


IT is too notorious that Concubinage was allowed; I tle Concubinis. 
|. 1. & I. 3. and in many other places: but 10 more Concubines 


than one at a time. And this Exception (ſuch as it is) was made 
ns earlier than by Juſtiniag. 8 WF 1% 


(4) Aur. Coll 3. n. (d) SI autem confuſa concupiſcentia ita fiat, ut 
. Nov. 18. c. 5. §. Si . . , 3 2. 9 VE 
Fe Coll 7. Til 1. New. 8g. alias ſuperinducat priori Concubinias; & multitudinem 
* 12. $. $1 vero fs. habeat Concubinarum- fornicantium, ( ſic enim  dicere 

| melins 


- > 
r 
n 
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te of Concubines; | we mean the Law which in- 
. dulges thoſe who bluſh not to make uſe of ſuch 
ec Wemen, tho it is highly blameable. | referring 
undoubtedly to the ancient Civil Law, ff. de Concu- 


ec not, therefore by any means ſuffer this Error in 
ee the Legiſlature to diſgrace our Government: but 


e ſuch a Contumely as this, not to Religion only, 
te bur to Nature, is forbid us by hol divine Pre: 
 cepts. that guard the Honour of Chriſtianity, If, 
8 the Scripture expreſſe : it, you have a Fountain 
c of your own at home, drink modeſtly of that; 

© [alluding to Proz, 5. x5, ] for why ſhould you 


H 2 


binis, and other places in the Digeſt, &c.] Let us © 


tc he that Law for ever filent, Land repealed.] For 


* 
2 


ſo profuſe, as to keep more Concubines than one, his Iſſue by 


( nerd. L. z. Tit. 1. 


the Emp. Lea Philoſophus, (who had a hand in compiling it,) bethought 


ed for ever all 


the | Laws of / (g) Leonis Imp. Nov. 91. 
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rovided, od are not to fipply pour ſelf with” what is forbidden 

er «di. nor is it diffcult, K 0 look Gut for] to find a pro- 
5 Conſort of ybür Life ¶ in Marriage!) 81 BY, de Adee 22h 
HAT thus piobabeioh of Concubimage prevalled 43 Law der 

„ (cho perhaps new modelled and confirmed 'by ſome later In. 
pol Totilitutitrs,) is plain from Harmtnopulus; who'iti his Manual 
f the Laws of that Empire, (Which he drew up 240 years, prbba- 
bly, after che Novel abovecited,) delivers it thus, in fewer Words: 
G (% « We declare, that from heticeforward it thall 
e awful for any Man to keep 2 Coneubine 


iy TS ü e rarixeis · i- 


, 7, n debe, vs © in his houſe; for this we judge to differ very 


W n eee e nothing from Forhication: - What the 


Tuniſhment Was "Her did, I Fate not met in 
c HA P. v ie att: l 1 


Ne e e of PoLycANy. 9 NM, v 
E are now come to an Article, which ſome "MM affected 
gravely to diſpute, whether it be a Lewdneſſe or no. It is 
not my purpoſe, nor is it neceſſary here, (where I am concerned no 
farcher, than to repreſent the political Laws in Antiquity made againſt 
it,) to enter into a through ' diſcuſſion of the Argument, and anſwer 
all Objections : but Jomerbing ſhould be Lad to hw chat this Sb 
ter is not needleſs. g 

Fox what reaſons ſoever Poly ygarny \ was ene! at in thet ancient 
Patriarchs, and che Fews their Deſcendams, it was always à Sin; be- 
cauſe it is contrary to the firſt Inſtitution of Marriage by God hime 
ſelf : and that Inſtitution muſt certainly bear the Importance of a Law; 
implicitly at leaſt, tho we read of no expreſs prohibition at that rift 
of having more Wives than one. Whar holds againſt putting away a 
Wife, and taking another, holds (in reaſon) more ſtrongly againſt 
taking another, while the former Wife is not put away. Our Saviour 
argues againſt Divorces, that tho Moſes permitted them to the Jews, 
becauſe of the hardneſs of their Hearts, yet from the beginning i it was 
not ſo. (Matt. 19. 8.) And how does he prove it? Have e not 
read, (ſays he,) that He who made them at the beginning, malle them 
Male and Female: [one Man and one Woman? And they two ſhall 
be one fleſh. (v. 4, 5.) Thus argued Malachi alſo, the laft of the 
Jewiſh Prophets, Mal. 2. 14, 15. The Lord hath been witneſs between 
thee and the Wife 7 thy youth; againſt whom thou haſt dealt treac h- 
erouſly ; yet ſhe is th Gu, and the Wife of thy Covenant. And 
did he not mate es | i. e. one Woman for one Man: ] And yet he 
had the reſidue of the 1580 * 58 as eaſily have created more Women 
for Adam, as one, if he had not . he ſhould Keep to one.] 
Our bleſſed Saviour alſo, (who ſurely underſtood the will of God, 
no Pale by the moſt immediate Authority from him, ) declares, that 
| WW hoſoever 


| 


, 
! 


Cxkb. VI. | of PO2rdtkhw . ad. 
Whoſoever ſpall put away his Wife, except it be for Fornication, and 
2 —5 anot her, commits Milultery 5 "hp Bol marries Her that is 

commits Adultery. Matt. 19. 5 What can be the mean- 
i, BY ths reaſoh of ihe? but that! tis utter Muhkwfül, dis- Adu 


wi; to take another Wife or Husbatid; le cke ferkfler 18. Ivins" 
ray - + che. caſe- of Fornication.; which, an A luppcled to Alle 
r Ton 


the firſt Marriage Contract, and ſo make room 
Dr. Edu. Calamy's Remark: If he Alvin 
any other .cauſe.. beſide Fornication, and? mlarries . pag dg nig 
cc her 1 commits Adultery ʒ Fit 10 he. much e, 
cc more an Adulterer, who marries another Wr brig — 808 N 
« his Wife is nor put away, and has not committed Fornication. 
Farther” as the ſame Gentleman argues 5 hoſt froth St. Paul 1 Cor. 
7. pete"? Let every Man have” hiv o Wife, Y aud e dery Woman her oum 
Barbe le this be matter of Dutty bed "Hz m 3. d wr 
« cach Man miift keep to His on Right Wifß TR Ty being di- 
cc vided berwetn Her and others; as wall 45 hel muſt ke 15 1 50 im 
« And if the Hucband has not power of hir ou Bou * 
4. (V. 4.) if the Man has not power over his 6Wtr” Body e e 
ec he is married then he cannot give the P is ; of it te agather, 
n mor another: en cond th Wife hi, 


« to Him, have the t e ps, it, iin — Wen 
2 ene 


e 


* 
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n calons 
inſt 1050 Fro 2 amongſt ro Wot ve $11 Y, you il FI by. 
the Laws which I ſhall now proceed to lay before-you : as the Autho- 


rity of Scripture, and the force of thoſe other Ps don x Tan Fg 
ed with Chriſtian Princes to forbid it. 


TJ ** Me \ 


In Greece. we can go no farther + Bi Ki a oe e ig, ö Nr by 
| d) vl ket by ng eds 
AT H E Wer Ir NO IMA; HUI, mauents. 


AND thajs: We and a Law, (c) Bie Aide was we 2 ne legit 

| yuvarnls Tx, © that a Man ſhould take but one 2.7 Fi,, 
Wife. This was eſtabliſhed there firſt by Gecrops, about 1 5 1 
before the birth of Con dh is a, mentioned 48 4 2 Law . by 47 Athe- 
* in his Deipnaſopb 72 ; ; $50 7 nn 


Bur in the; ſixth year of 3 Peleponneſi Jan War, (bog chit 26.0 
by reaſon of a depopulating Plague, hich then oke c u in. At bens, 
anew Law was made, to allow every | Via an there x P97 i 1 ves 1 
No ſuch ching was ever known to be e 3 
mongſt them before: but from that time it OP Ne * 
and Socrates was one of the firſt that took t ic Edit) * ny ck 


Advantage of it, adding to 5 his fornier Wik:, another called 
ke pri which he juſtly Arc d for, by Zett c colds inſtead of one. 


Polygamy, — ſtood condemned, even from the earlieſt Times of 
The 
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Boch by Prætorian Edicts, and Imperial Reſcripts, while the Govern- 
ment remained: entirely Heathen. Tg le tis Vitor ha. 0 
F * )f dy $ es OW E find it branded with Infamy by the Prætors. 7 
Pretevis verbs, le) Qui bina ſponſalia, binaſve Nuptias in eodem tem- 1 
pore conſtitutas habuerit, is declared infamous in Law. Wich this agrees 1 
the Reſcript of Valerian and Gallienus, 1. 18. Eum qui duas. Cop. De 
Adult. which will be recited by and by; and this following alſo, of 
Diocleſian and Maximian. 5111 6 
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Nennen. nit, binas uxores habere poſſe, vulgd patet: cum e- 
tiam in Edifto Prætoris hujuſinodi viri Infamia notati fint : quam rem 
competens Fudex inultam eſſe non patietur. This laſt Claus , inultam 
eſſe non patietur, implies a farther puniſhment than the legal Conſe- 
quence of Infamy: Menochius interprets it, panam arbitrariam, or at 
Diſcretion of the Court. | 


LE us now, then, take a view of the ſeveral other penalties in- 
curred for Polygamy. And firſt, Fuftinian, in his Inſtitutes, having 
ſpoken of ſeveral ' Caſes of Marriage prohibited; and among the reſt, 

(e) Fallin. If. L. 1. Tit. told us, qudd eadem duobus nupta eſſe non poteſt (g); 

%, bl Nuptiis. $$.6, 7. and duas Urores eodem tempore habere non licet; gives 
ſentence in general, upon all the Caſes he had mentioned, chat the 
| Marriage was null; the right of Dower and Nuptial Donations deſtroy- 
ed; and the Iſſue of ſuch Conjunction diſcharged from the power of 
the Parent; being, in this reſpect at leaſt, accounted no other than 
%% 12 "Baſtards. (5) Si adverſus ea que diximus aliqui coi- 


i erint; nec Vir, nec Uxor, nec N uptiæ, nec Matrimonium, nec Dos in- 

bl telligitur. Itaque ii qui ex eo coitu naſcuntur, in poteſtate Patris non 

bl | ſunt; ſed tales ſunt (quantum ad patriam poteſtatem pertinet, ) quales 
| ſunt ii quos mater vulgd concepit. —Sequitur ergd, ut diſſoluto tali coitu, 

Ill nec Potis, nec Donationis exactioni locus fit. Which I take to be only 

| declarative of their ancient and common Law in theſe Caſes. 

1 BESI5ESs Infamy, Diſſolution of the Marriage, and nullity of all 
lll Advantages depending thereupon, the Polygamiſt ſhall ſuffer as for 

1 Stuprum. And now we come to the Law of Valerian and Gallienus 

1 abovementioned, in their Reſcripts to Theodora, (A. D. 259.) who, 

1 it ſeems, had unknowingly married a Man that had another Wife at 
Wl! the fame time. By this they charge him with Infamy, and ordet 

[| him to be indiffed at for Stuprum, and whatever he had of hers upon 

"| this pretence of Marriage to be reſtored. 2 


fi) Cos. L. 9. Tit. 9. 9 (i) EU qui duas fimul habuit Uxores, ſme Da- 
itt, & me us. bitatione. comitatur Infamia. — Veruntamen ei, qui te 


{ coma; fie 
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CHAPI VI. = | eite eee nab, 
ſcko celibatu, cum aliam Matremfamilias in Provincid relipuiſſet; - ſollici- 
tavit ad Nupt ias, etiam crimen Stupri, (a quo tu remota es, quod Uzor 
te eſſe credebas,)) ab Accuſatore legitimo ſolenniter inferetur. Cet erum res 
tuat omnes, quas ab eo interceptas Matrimonii fimulatione deploras, reſtitui 
tibi omni exactionis inſtantid impetrabis a Reitore, Provincie. 


. of Po LY GA M v. 


ClARus, accordingly, gives it as the Common Opinion of mo- 


dern Civilians, (&) that the Polygamiſt ſhall be pu- 
niſhed as for Stuprum, by the Confiſcation of half his 
perſonal Eftate. But there are 
Countries. | 


(*) clari Sent. L. 6. 6. 
Fornicatio. v. 30. Dicitur 
. 


different Conſtitutions in different 


Mx x OCH Ius diſtinguiſhes betwixt thoſe that have only two Wives, 
and thoſe that have more. But the one and the other are infamous: 


bur he ſuppoſes (I) © the puniſhment to differ at 
« Diſcretion of the Court; according to the Rank 
ce of the Perſons and Nature of the Fact. Some- 
cc times Death, * if the Criminal have more Wives 


(IJ) Atenoch. de arb. quæſt. 


Caſ. 420. n. 96, 97. 
* n. 98. 
Tn. 103. 


* n. 101, 102. 
n. 110, 111. 


ce than two: becauſe of the reiteration of ſo great a wickedneſs, fo 
© many Stupra committed, and ſo many Virgins or Matrons abuſed. 
« Where * one has Married only two Wives, he ſays the received 
cc opinion is, that an Offender of rank is to ſuffer Confiſcation of part 
ce of his Goods and Chattels, and Relegation: a mean perſon, corporal 


ce puniſhment ; as Fuſtigation, or the like: as being ſtill guilty of what 


er the Law calls Stuprum, tho but in one Inſtance. 


Bur he thinks it 


ce the f truer opinion, that he who has only two Wives may be pu- 


ce niſhed with Death. tf The puniſhment of Stuprum, ſays he, is ar- 


ce bitrary, and the Judge may ſometimes inflict Death: as in this Caſe, 
«in which the Stuprator has by fraud and perſwaſi6ns. deceived the 
* ſecond Woman, and made her believe he was diſengaged to any o- 
ther, and conſequently capable of Marrying her. For when Stuprum 
ce is thus fraudulently committed, the puniſhment is Death; and he 


ce quotes Baldus &c. for it. 


He adds afterwards, u. 116. © that the 


* Caſc is che lame, if one Woman be Married to ſeveral Husbands. 


IN confirmation of Menochius's Judgment, that Death, (as the Ci- 


vil Law now ſtands) may be inflited for Polygamy; it is to be ob- 
ſerved that Tuſtinian directs it ſhall be puniſhed, not as Stuprum, but 
as Adultery, and that tho the perſon haye but two, and not many 


Husbands or Wives. For thus it is ordered: (m) 

*© That tho a Husband be engaged in the Wars a- 

* broad, how many years {ever he is away, the 

ee Wife ſhall bear it, tho ſhe has received no Let- 

te ter or Meſſage from him. If the heart be i. 

te dead, ſhe all not — to another Matriage, 
* 


ro che Muſler: Maſters of che Army, or Regi- 


wh ? 


without firſt going her ſelf, or ſending a Friend; 


(un) Auth. Coll. 8. Tit. 
18. Ur liceat Matri &c. 
Nov. 117. c. 11. — De iis 
qui in expeditionibus ſunt, 
& in militiis conſtituti.—— 
jiibemus, quantoſcunque An- 
nos in expeditione manſe- 
fint, ſuffinete corum uxo- 
res: licet nec literas, nec re- 
ſponſum aliquod a ſuis ma- 


ritis ſuſceperint. Si qua ve; 
T0 ex hujuſmodi mulieribus 


ſuum maritum audierit eſſe 


mortuum, neque tunc ad a- 


ee ment; 
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lias cam venire Nuptias ſini- 
mus, niſi prius acceſſerit mu- 
lier, aut per ſe, aut per ſuos 
parentes, aut per aliam quam- 
cunque per ſonam, ad priores 
Numeri Chartularios, in quo 
hujuſmodi maritus militabat; 


& eos, ſeu Tribunum inter- 
rogaverit, fi pro veritate mor- 
tuus eſt ejus Conjux: ut illi, 
ſacris Evangeliis propoſitis, 
ſub geſtis monumentorum 
deponant, ſi pro veritate Vir 
mortuus eſt. Et etiam poſt 
hoc jubemus manere eam per 
unius anni ſpatium, ut — le- 
gitimas contrahere nuptias li- 
ceat. Si autem præter hanc 
obſervationem Mulier præ- 
ſumpſerit ad aliud venire ma- 
trimonium, & ipſa, & qui 
ducit eam Uxorem, velut A. 
dulteri puniantur. 
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c ment, wherein he ſerved; and enquire of chem 


« or of the Collonel, the truth of the Report; 


ce that they may make Oath of it, chat he is real= 


« ly dead. And even after this, the is required 


c to remain a year, before ſhe can lawfully marry 


« again. If a Woman acts contrary to this order, 
ce both She, and He that marries her, ſhall be puniſh- 
« ed as for Adultery. Now, that Death was the 


Puniſhment, by Juſfinians Laws, for the Man guil- 


ty of Adultery, ſee the proper Chapter, No VII. 


§. 3.) p. In. | 
pn ſee there alſo, P 112. And if Death 


e the Penalty in this, which is the moſt favour- 


able Caſe that can be put; much more ſhould it be fo, in the caſe of 
wilful and fraudulent Bigamy. 


The EASTE NN Code 


Makes the Polygamiſt infamous; as by the Roman Law. Bad. L. 21. 


Tit. 2. De his qui notantur &c. |. 1. & L. 28. Tit. 5. De Nuptiis 


prohibitis. I. 35.] 


TRI Compilers of the Baſilica have adopted alſo that Law of Va- 
lerian and Gallienus, CoD. De Adult. l. 18. Eum qui duas; which 
puniſhes Polygamiſts as for Stuprum: [Bana. L. 60. Tit. 37. I. 60.} 


And yet they have 


() Oo % u., / ve 
reife elg, & „h, Kang Ha 
rpomięi ot us, x UTOXETET of 
T0 The Mx tic A 4 
P72 Igor eur q yon, 
21 f huTey $00 voip gy 
34ptruy, ,t it ¶ Ba- 
iA. L. 60. Tit. 37. I. 85. 


Harmenop. L. 6. Tit. 4. me. 
rds rer Oo ug. H. 4. 


(„o) LL. Viſigoth. L. III. 
Tit. 2. l. 6. Nulla Mulier, ab- 
ſente Viro ſuo, alteri Viro ſe 
præſumat conjungers, uſque- 
dum de Viro ſuo certis cog- 
noſcat indiciis, i vere mor- 


tuus fuerit: quod fimiliter & 


Ille inquirat, qui eam ſibi vult 
in Conjugio copulare. Si ve- 
ro hoc facere diſtulerint, & 
ſic ſe inlicità ꝓræſum ptione 
conjunxerint, & poſtmodum 
prior Maritus reverſus fuerit; 
ambo in ejus poteſtate tradan- 
tur, ut quid de eis facere vo- 
luerit, ſeu vendendi, five quid 
aliud faciendi, habeat poteſta- 
tem. [Lindenbrog. p. 58.] 


inſerted another, which directs they ſhall be puniſh- 
ed as for Adultery. (n) © He that preſumes to have 
« two Wives, acting not by Law, but by his own 
« Luſt and will, is juſtly liable to an Accuſation 
ec of Adultery. But the Woman who marries him 
ce in this al ſhall be excuſed, if fbe did not know 
« he had a lawful Wife before. | 


— 


— 


The WISICOTES 


Had an ancient Law in their firſt code, that No 
« Woman (o), in her Husband's abſence, ſhould 


« preſume to marry another, till ſhe had certain 


« proofs of the Death of the former: and He that 
« propoſed ro marry her, was obliged to make the 
« {ame enquiry. If this were not done, and they 


cc proceeded nevertheleſs to Marriage, and the for- 


c mer Husband afterwards returned; both the Wo- 
« man, and He whom ſhe had thus unlawtully 
« taken to her Bed, ſhould be delivered into His 
« Hands, to deal with them as he pleaſed; either 


« to ſell them into Slavery, or to puniſn them any other ap. 


0 51d. Tit. 6. I. 2. —Ma- 


ritus, qui contemptã Uxo- 


re, aliam ſibi Uxorem aſſum- 


By a much later Law of Obindaſuindus, , abour 
the year 645, it was provided, (p) © that a Huſ- 
ce band, 


— 


How the Woman was otherwiſe 
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Of POLYOGAM x. 


band, who — his lawful Wife, took ano- 
ther while ſhe was living, ſhould publickly re- 
ceive two hundred Laſhes; be ſborn; and then 
either baniſhed for ever, or given by the King 
to whom he pleaſed in perpetual Servitude. 

« CTHAT ſecond Woman allo who conſented to 
marry him, if ir could be proved ſhe knew he 
had a Wife at that time, was to be delivered to 
the firſi Wife, to take Revenge of her as ſhe 
would; only ſhe might not kill her. And if 
the Fact were not diſcovered till after the Death 
of che former Wife, ſhe ſhould be given up to 
the Revenge of Her Children, if ſhe had left 
any; or 15 none, then to her next Heirs that 
would proſecute. KS „ 
Ir any Woman ſhould leave her Husband, 
and be married to another, ſhe was to be brought 
back, with all her effects, and put again into 
the Hands of Him whom ſhe * deſerted; and 
to ſuffer in the ſame manner, as by the firſt Pa- 
ragraph of this Law, the Polygamiſt Husband 
was to ſuffer; i. e. to receive the like ſcourging, 


and to be /horn: but I ſuppoſe the Baniſhment, or 
Servitude there ſpoken of, not to be intended in 
this caſe : becauſe either of them would be inconſiſtent with what is 
appointed here, the replacing her under the power of her deſerted 
Husband, and would be taking her out of his Hands again. 


ATHALARIC, the Goth, K. of ITAL X, 


Forbad (q) the having two Wives at the lame 


time, upon 
Man's Goods. 


penalty of the Forfeiture of all the 


The LOMB ARD Laws 


Had ſeveral proviſions upon this matter. Rotharis, 
their King, (r) made it Death, both to the Man 
and Woman, if either a Slave, or a Freeman took 
another Man's Wife, and married her. 


GRIMOALDUS, about thirty years after, fram- 


ed two Conſtitutions againſt Polygamy ; which ſeem 
intended only, in caſe the ſecond Wonian were not 
another Man's Wife at the time, but a Maiden or 
Widow. (s) © If any perſon, poſtponing or neglect- 


«ing his lawful Wife, without juſt pretence of 
. . 


pſerit, ducentis publice verbe- 
ribus flagellatus, ac tur piter 
decalvatione fœdatus, aut per 
petuo condemnetur exilio; wat 
li donare illum cuicunque 
Principis poteſtas elegerit, in 
ſuo conſiſtat arbitrio. © Sed 
& Mulier, quæ ſciens — Vi- 
rum habere ſuperſtitem U- 
xorem, ejus Vanitati conſen- 
ſerit, ut ipſi {ſe in Conjugio 
copulet, uh protinus Mulieri 
tradenda eft, quæ contempta 
ab eodem Marito quem illa 
ſortita eſſe dinoſeitur; ita ut, 
vita tantùm conceſsâ, facien- 
di de ea quod elegerit ſit illi 
libertas. Certè ſi poſt Mu- 
lieris obitum, filiorum ejus 
aſſertione tale nefas fuerit 
comprobatum; aut fi filii de- 
ſunt, a propinquis Heredibus 
extiterit hujus rei negotium 
perſequutum; ipſis ſimiliter 
prevaricatrix Mulier trada- 
tur in poteflatem, ut eodem 
judicio, quo mulier contem- 
pta debuerat, de perſona ejus 
abſque Mortis interitu, * 
tentiam ferant. Si quæcun- 
que Mulier — intenderit in- 
ter ſe & Virum ſuum divor- 
tium fieri, vel ad alterius vi- 
ri conjugium tranſire conſen- 
ſerit, in ejuſdem legitimi Vi- 
ri ſui cum omnibus rebus 
ſuis poteſtatem redacta, ea- 
dem que ſuperius Maritum 
pena conftringit, — ſceleratæ 
mulieris damnetur temeritas. 
[ Lindenbrog. p. 74+] 


» 
* 
— 


Circa A. D. 
530. 


(4) Athal. Conſt. 46. F. 6. 
Uno tempore duabus nemo 
copuletur Uxoribus: quia ſe 
noverit rerum ſuarum amiſſt- 
one plectendum. | Goldaſt. 
Tom. 3. p. 109.] 


(r) LL. Longob. L. I. Tit. 


32. c. 1. Si liber aut Servus 


Uxorem alterius tulerit, eam- 
que fibi in Conjugio ſocia- 
verit, ambo occidantur: ſic : 
tamen ſi ambo conſenſerint-: 
[Lindenb. p. 579. 


(s) Lid. L. II. Tit. 13. c. i, 
2. Si quis Uxoretn ſuam abf- 
que culpi legitima poſtpoſue- 
rit, & aliam in domum ſuper 
cam duxerit, componat Solid: 

5oo, medium Regi, & medi- 
um Parentibus mulieris quam 
poſtpoſuerit: Mundium vero 
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mulieris ejuſdem, quam poſt- 
ſuerit, amittat. Et ſi no- 
uerit ad maritum ſuum re- 
verti, revertatur ad Paren- 
tes ſuos, cum rebus ſuis & 
Mundio. c 
Si Mulier aut Puella no- 
tum habuerit, quemcunque 
Hominem Uxorem habere, 
& ſuper ipſam introierit, & 
tulerit Maritum non ſuum, 
ſancimus, ut omnes res ſuas 
perdat ipſa Mulier, qua ſe 
ſciente alter ius Marito volun- 
tariè conſentit: & medium 
de rebus ſuis accipiat Cur- 
tis Regia, & Medium Pa- 
rentes mulieris prioris. — Et 
illa vitium ſuum ſibi reputet, 
quæ ſuper aliam Uxorem in- 
trare præſumpſerit, & nihil 


of Potyoamy: 
« Crime in her, ſhould marry and bring home a 
« nother, he ſhall pay 500 Shillings, one half to 
ce the King, the reſt to the Parents | or Friends 
« of the Wife whom he has thus injured : And 
ce the ſaid firſt Wife ſhall be no longer under his 
« Patronage; but if ſhe will not five with her 
« Husband, ſhe may return, with all her Effects, to 


« her Parents, and remain under their care. C The 


next puniſhes the Woman, whom he had unlawful- 
ly Married, if at that time ſhe knew he had a Wife 
already. In this Caſe, © She was to forfeit all her 


«© Money and Goods; half to the Crown, and half 


ei componat, nec Faida re- | ö | G | 
guitar. f Lindenbyog. p. c to her Parents of the firſt Wife: nor could the 
600, 601. Herold. p. 206, 


127.1 « recover any thing of the Man, by way of Dow- 


er or Damages, (if J rightly underſtand the Nihil ei componat in the 


Law,) * becauſe She was as Criminal as He; nor, for the ſame rea- 
ſon, ſhall any Capital Fewd commence hereupon, on the part of her 
Relations, againſt the Polygamiſt that took her, or the former Wife 
and her Friends that proſecuted. What this Capital Fraud was, ſee our 
Gloſſary, v. Faida: but the Phraſe, Faidam requirere, (which Du Freſne 
takes notice of from the Lombard Laws, but does not explain, ) may 
poſſibly ſignify here, the requiring of any Compoſition, or pecuniary Sa- 
tisfattion of thoſe who were ſuppoſed to have done a great Injury, 


to purchaſe peace of the injured Family, and put an end to the Fewd. 


(t) Ibid, c. 3. Si Servus . "WE | 
ld 6, eres LUITPRAND alſo made proviſion in the Caſe 


mam Uxorem, diam Ancil- of Servants: (t) © that if a Servant, having a 


lam ſuper eam duxerit, com- 


ponat Dominus Servi ſicut E- * lawfull Wife, preſumed to take another beſide her » 


dictum de Adulterio conti- 


net, ei cujus Ancillam pte Who was à Servant likewiſe; His Maſter ſhould 
tulit. Ancilla vero ipſa, pro 


is oro 2% de. © compound, it with that ſecond Woman's Maſter, 


piar ralem Diſciplinam à bu. ce by paying him what a former Edict againſt A- 


mino ſuo, in preſentia Do- 


mini Servi, ut alia Ancila cc dultery had determined: And the Woman her 


hoc facere non præſumat. 


[ Lindenbrog. p. 601. Herold, © ſelf ſhould receive exemplary Correction for it 
. 238.3 ce from her own Maſter, in the preſence of the 
c Man's. I am at a loſs for the Edict he refers to ons if it be 
not that of Rotharis, (cited before, Chap. Stuprum. $. Servants,) de 


Fornicatione Ancillarum; which ſets the Compoſition for debauch- 
ing a Foreign, or Barbarian Slave, at 20s, a Roman at 12s: the 


promiſcuous uſe of the Terms Adultery and Fornicatiov, being com- 


mon in the Language of thoſe times; and even that particular Law 
of Rotharis now mentioned, is certainly the ſame which Luitprand, in 


another about Nuns, has called anterius Edittum de gentili Ancilld a. 
dulteratd. See it quoted, $. Nuns, p. 5 2. 


(u) Ibid. c. 5. Quicun- 
que propria Uxore derelicts, 


poſitis publicam habeat pœni- 


tentiam; & fi contumax fu- C wholoever ſhould leave his Wife 7 and marry a- 
| ce nother, 


CHARLES the Great, as K. of Lombardy, ad- 
— aliam duxerit, armis de- ded ro their Laws this following. (u cc Thar 


74. 43 


ce nother, mould do publick penance. If he were ent, coraprebindatar 1c 


« contumacious, and refuſed, he ſhbuld be ſeized in Ganodit mirtarur, done 
« by the Chief Magiſtrate or Governour, laid in ctr. T Lindntre, 
Irons, and detained Priſoner, till his Majeſty were P. 601.9 

ee made acquainted with the Fact. And then 5 Ve. may ſuppoſe, 7 he 
was puniſhed at the King's pleaſure. 1 | 


TAE ſame Law, and in the ſame Words, we find adopted by 
the Emperour Leis the Pious, in his Capitular, 9 ) ar Fog E 
(A. D. 829.) Cap. III. (w) for the FRANKS, p. 253. (e. 14.) | 
as his Father had before eſtabliſhed it for the Government of the 


Amongſt the ENGLISH SAXONS, 


This Crime was left undef the Cognizance of the Church: we meet 
with nothing about it in the Laws of their Princes, but this of Canutus 
the Dane, which amounts to no more than a Prohibition, without any 
temporal penalty annexed. | 


Cav. VII. De Conjugiis prohibitis, — Chriſtianus e) Wilkins. LL. Anglo- 

; . Saxon. p. 129. Lambard. p. 

©(x)—neque aliquam meretricem unquam ſecte- 101. 2 

«tur: neque plures und Uxore habeat, & ea (it legitime nupta Uxor; 

« fed ea fit illius ſola, quamdiu ipſa vixerit; ſi quis Dei 5 juſte 
( curare, & ab inferni incendio animam ſuam prohibere velit. 


AND little (if we may call it any thing) more is to be found in 
The WELS Laws 


Or Heer Da; but it ſerves, however, to ſhew the concurrence 
of thole Times and Nations in condemning the practice. 


() „Ir any man turns off his Wife unlawful- 0) ＋ Hil Pg. Si quis U- 
* Wy | | = - xorem repudiaverit fine lege, 
E ly, ro make way for another, ( lays that Prince,) & aliam duxerit, debet judi- 
(c th W ; H 1 , l h . ae jure, Ms. Mert. ] Mu- 
A1C Oman ougnrt to return to ner Houſe, and lier iterum venire ad domum 


ec abide there till che Ninth day; [ whi ch 1 ſupp ole ſuam, & ibi eſſe uſque ad no- 


num diem; & ill die fi di- 


was to give him time for ſecond Thoughts;] “ and mil fucrit, weis qu dis 


| ” ſunt primò debent de domo 
Fc 1 — 3 1 ö ; * : & \ fi Vi .. 
if upon that day he again diſmiſs her, firſt, nl tg Th thee 


«all chat belongs ro her ought to be ſent out of ters, Scundum Legem: quis 


** the Houſe; and then, for any thing I find, ſhe be, { Ms. Gore. p. 4: 
might depart her ſelf:] * After which, if her Huſ- bo. — a 
band Married another, ſhe was at full Liberty $161 


« from him; becauſe, no Man ought to have two Wives at once. This 


was a Declaration indeed againſt Polygamy ; but very poor amends 
5 2 injured firſt Wife, and no puniſhment inflicted upon the 
Offender. * eee . 
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; Sententia, quod Principes hu- 


bf ADULTER V: 8 T 1x 1. 
HA pP. VII. | 


Of ADULTERY. 


An method leads us next to conſider the Crime of Adultery ; 
which all Nations, (whether Heathen, Jewiſh, Chriſtian, or. 
Mahometan, ) within the reach of Hiſtory, have ever puniſhed as a 


very great one: as acknowledged to be a wickedneſs by the Light of 
Nature, and by the Laws of God; as the moſt ſenſible Injury that 


can be done to private Property, a Scandal to £907 manners, and a 
0 


flaming Inconvenience to the public. A voice ſo general throughout 
all the rational World, may very well make us aſhamed, when we 
perceive the Indolence or Defect of ſecular Laws in many places at 
preſent with regard to this; and the Negligence, or vitious Tenderneſs 
of the Executive power, where there are Laws (Civil, or Eccleſiaſtical,) 
for the puniſhing of ſuch a Crime. „ 
IT was the great Juſtinians charge to Tribonian, Quæſtor of his 
6 Palace, * to puniſh (a) Murders, Adulteries, &c. 
A A bea, Nc. dire prrs cc according to the Laws, with ſo much vehemence, 
rai reels 2% © that by the ſuffering of a few ill people the reſt 
po fu E 255% . © of the World might enjoy a due ſecurity. Which 
mn; nm. we find adopted as a Law in the Greek Bonne 
alſo; L. 6. Tit. 3. l. 26. The like orders he gave to the Preſident 
of Piſidia, Nov. 24. c. 2; to the Prætor of Lycaonia, Nov. 25. c. 
2. F. 2. and to the Proconſul of Cappadocia; Now. 3 Oo. c. 11. And 
ſo much in earneſt was the Emp. Leo Armenius on ſuch an occaſion, 
(5) Vid. Conſtit. Impp. Grac. that he turned (b) a Præfect of Conſtantinople Out 
3 r place, for not executing the Laws upon a 
1 certain Nobleman delated of Adultery. 
ALCIAT complains, with reaſon, of our modern Lenity, (or ra- 
00 Alias in 1. 42. fr & ther Avarice 3) © that more regard (c) is had to 
155% 4% 4. (Oper. Tom. © Money than good Morals ; and Thieves are hang- 
(4) Menech. de arb. quzt, *© £4, While Adulterers are puniſhed only by Fines 
L. 2. Cal. 419. n. 87. © or Communations. Menochius (d) declares him- 
ſelf for the greatelt Severity in this caſe. And Clarus deeply laments, 
that it goes now too often unpuniſhed. „ They (fays He) that 
h Wiverd quorum Ur- le) ſuffer by the Lewdneſle of their Wives, dare 
res adulteratz funt, Accuſa- ce not offer at a Public Accuſation, leſt thereby 


tionem proponere non au- , 4: 
dent, vs in perperuam la. cc (thro the humour of a baſe prevailing cuſtom 


iam (ita volente pravd con- | | | 
fueradine) Wenne, Gs. “ in the World) themſelves ſhould be for ever 


propter Ego ſemper fui in 


* 


123 
* 
N 


jus temporis, qui hoc graviſ- cc "Abs 2 A — 
jus remports, Kaen n., was always of opinion, that the Princes of our 


gibus non coercent, illaſque © : i times, who do not provide the ſevereſi Laws a 


exert non faciunt, "praviflis  _ ' . - ; | . 
mè peccent, {| 0 Sem. Pt {o grievous a crime, and cauſe them to 


anne e duly executed, are guilty of a heinous Sin. 
Bur vithout ae farther, let us proceed to the Laws and 
uſtoms of Antiquity upon this Head. And here, to avoid confuſion 
| upon 


. 


i &A M2 


branded with Diſgrace. Therefore (as he adds) 


8 
„ 


[N21 
2 


CnAb. VII. f A Dur f ERF. 


upon ſuch a copious ſubject, I ſhall divide the Chapter tion: 
and lay together diſtinctly, what concerns Diworee for Adultery 3 with 
the. conſequences of it; what relates to the killing, maiming, Ge. of 
Adulterers taken in the fact, or without public proceſs; the Judicial 
Proſecution & puniſhment of the crime ; the marrying of an Adultereſs 
convict; the ſuſpicion of Adultery; the ſolliciting, or attempting it; the 
Acceſſories to it; Lenocinium Mariti, or the Husband's connivance at it for 
gain, or other conſiderations; and laſtly, the Concubinage of married Men. 

SECT. I. Divorce for Adultery, with the Forfeitures and Conſe- 

quences thereupon. 

THE original of Divorce, upon any account, ſeems to have beeri 

earlier than the Law of Moſes, (as Bp. Patrick (F) ob- G ratride in Deut. 24. 1. 


ſerves;) becauſe it is mentioned in the Books of Leviticus and Num- 


bers, not ſtatedly, but in tranſitu, as a thing well known, before the Book 
of Deuteronomy was written, where the only formal Law abour it is laid 
down. So that in all likelihood, it was generally in uſe amongſt the Na- 
tions then; and upon no account more probably than this, which is 
one of the higheſt provocations a Husband can be ſuppoſed to meet 
with from his Wife. We need not wonder, therefore, if all Nations 
(whether acquainted with the Fews, or not,) have practiſed it in the 
caſe of Adultery : nor are they to be blamed for it; ſince our Saviour 
himſelf expreſſſy allows it in that caſe, tho in no other. But accord- 


5 ing to our method, we muſt firſt take notice of it amongſt | 


Wir n them, the puniſhment of Adultery, tas we ſhall ſee more large- 
ly in the proper Section for it,) was Death: but where that did not 
take place, nor che Trial by the bitter waters of Jealouly, (as in many 
Circumſtances they did not, by their Reſtrictions and Interpretations of 
the Law,) the Husband might divorce his Wife; either upon proof of the 


crime, or ſtrong and wellgrounded ſuſpicion, or evidence of any great Immo- 


defly in her conduct. What concerns the two latter clauſes will fall in our 
way hereafter, ($. 5.) but at preſent, theſe caſes following may be enough 
to give you. f k r n DOS HIKE 5 

Ir the Woman (g) corrupted during her Eſpouſalt ( Sd, Uran Hebr. . 
only, were of full Age, (i. e. 1 2 Years and 6 Months, ) (%) td. c. a0. F. . 
at the time of ſuch Lewdneſſe: If married and () committing Adultery 
with one, whoſe company her Husband had not premoniſbed her to avoid: 
If he himſelf tool her in the fact (h), without other witneſſes; or was in- 


formed of her guilt (h) by a Neighbour whom he thought fit to credit: 


In all theſe * ſhe might be divorced ; but without oſs of Dower. 
IF ſhe confeſſed the (i) fact, tho not proved other- G Bille. 16. p. 411. 
wile : If one poſitive witneſs (k) were produced to the % % P. tt. 
fact, (whether ſhe confeſſed it, or no;) tho' a Woman, a Slave, or any 
other not uſually reckon d a competent witneſs: And where he could 
give legal proofs to put her to Death, and yet would not proceed ſo 
r, but choſe to bring his Acfion againſt her (1) pre. 0 5 l. 3:6. 2 5. 326, 
repte Virginitatis : In theſe three caſes He might 7 6s. 
divorce her, and ſhe ſhould loſe her Dower, 597 


er into Sections; 5 l Pre, 
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5. I. Divorce. 


of ADULTERY: ire 
Bur if the Husband him 4 wete guilty of Lewdneſſe, he could 
(m) Bid. c. 1. p. 320. not (m) divorce her for Hers. Nor would the 
{ox Be 46. $- 100 Court compell him, (u) againſt his will, to divorce 
424. cum Addendis, p. 628. her, unleſs there were at leaſt tuo witneſſes to te- 
ſtify her Crime; or other lawful proofs, and grounds of vehement 
ſuſpicion, ſhort of what would do to convict her Capitally; and in 
this caſe, if he did not put her away, he was ſcourged, till they made 
him promiſe that he would. Thus much at preſent for the Fews 1 
Our next ſtep mult be to 
_ ATHENS. 
And there we find, that if the Husband, raking his Wife in Adulte- 
() ed df ines Tor f. Ty; would not be ſo ſevere with her as the Laws per- 
21 A meg to Þ cu, mitted him to be, (o) he was however obliged to 
r = By 1 Nr ' retain her no longer as his Wife. If he did, he was 
\ (2) Repub. Gracorum, In inf amous : i. e. as Ubbo Emmins deſcribes Tv Anuε 
146, 117. (Edit. Ex. 246.) (y) © He was excluded from all Honours and pub- 
ce lic Adminiſtrations; could ſue for nothing; was branded with diſs 
« grace; could be no Evidence; was e er as to all common 
« Rights of Citizens; and lived as an Exile even at home. 
Let us now look amongſt 


The Ancient ROMAN 5, 


* 


Heek, lee They had a Law of Romulus (q), which allowed them 


Romulo. p. 31, 32 to put away an Adulterous Wife; and in this caſe, 
all her Portion was forfeited to the Husband, before the Fulian Law, 


(Y Cedebat & forte jam o- which (as Cujacius (7) thinks) Cut off but Part of it. 
lim [ tota Dos;] non ita, in- 


wach. meld rare; Ti. e. That the whole was forfeitable before, is clear e- 


pf legem latom Fuliam: nough from the Story of C Titinius, (s) who mar- 


ed pro parte tantum. Cujac. 


o_ boyd I OT ko * rying 4 Wife, whom when he married her he knew 
FFF lewdly given, divorced her afterwards for A- 


dultery, and ſued to retain her whole Portion to himſelf: but Marius, 


Divorce of the 
Wife for Adul- 


rery. 


his Judge, when he could not prevail with him to drop his Suit, (ſince 
the Marriage was fraudulent, and the Action tortious; the whole be- 
ing a Trick and He knowing her Character beforez) condemned the 
Woman in a trifling Fine, but gave her back her Fortune, and balk'd 
Titinius of his Expectation. 
A Woman divorced for Adultery had this farther Mortification, that 

(t) Fuvenal. Sat. 2. v. 70. ſhe Was not allowed (f) to wear the Dreſs of modeſt 
Marat, Le 2. Epgr-39- Women: but forced to put on the Toga by way of 
Diſgrace; this being the common habit of Strumpets. 25 

* N Civit Law. | 

That the Husband might (if he pleaſed) divorce his Wife for Adultery, 
was always the Law and Practice of the Romans, as I have ſhewn you 5 
ready. And that he may do ſo ſtill, by their Civil Law, appears from that 
N aries . of Theodofius and Valentinian. (u) Nec licebit ei ſ viro 

epudiis.” I. 8. Conſenſu. H. 3. | ay ! . : . 
Vir quoque. {c. ] fine cauſis apertius deſignatis propriam repudiare ju- 


galem; nec ullo modo expellat, niſi Adulteram, &c: tunc enim neceſſarid 


ei diſcedendi permitimus facultatem, &. Cauſas Diſſidii Legibus comprobare. 
Which ſtands recited and confirmed by Fuſtinian, AUTH, Coll. 4. Tit. 
1. De Nuptiis. Nov. 22. c. 15.5. 2. | Bur 


Weng 


CAP. VII. Of ADULTERY.” 


Bur the Julian Law De Adulteriis, made by Auguſtus Ceſar, qx only 4 $71doke? 


lowed, bur obliged him to divorce her; at leaſt, if ſhe were taken intheAF. 
If he did not, * was puniſhable as for Adultery its ſelf. (w) Lege Julid 
de Adulteriis in eum Maritum pœna ſtatuta eſt, af 4d Lo: ay 4 4 
gui in Adulterio deprehenſam retinuerit. Logo. 5. 4. Lavogind, 
INDEED this point was ſo much inſiſted on in thoſe times, that, 
whether ſhe were taken in the Act or no, the Husband could not regular- 
ly proſecute either Her or the Adulterer for the Crime, fo long as ſhe con- 
tinued undivorced: ¶ F. Ad Leg. Jul. de Adult. I. 1 1. Miles. $. 10. volenti:] 
tho any body elſe might, Jure extranei, proſecute the Adulterer. Lf eod. 
Tit. I. 3 9. vim paſſam. §. 1. Nupta.] That nicety, however is ſet aſide by 
Novel. 117. c. 8. which defers the Divorce till the Accuſation be pro- 
ved. But the Caſe of the Husband's having taken her in the Af, and 
being obliged to Divorce her thereupon, does not ſeem concerned, or 
to have been at all conſidered, in that Repeal. And for ought that ap- 
pears, he may be ſtill chargeable with Lenocinium (by the Civil Law,) 
if in ſuch a Caſe he do not preſently Divorce her. 
Tax Conſequence of this Divorce is the Loſs of her Dower, i. e. 
the Portion which her Friends gave, or ſettled upon her at Marriage, 
is forfeited to the Husband, ſhe has no farther right in it. Till Theo- 
dofius's time (who made that J. 8. Cop. De Repudiis, whereby the whole 
Dower is ſo diſpoſed on the occaſions,) Briſſonius ) Br he, al Legem Ju- 
will have it, (x) ſhe forfeited only a part; tho ſeve- lam de Adult. 
ral paſſages in the Digeſts, extracted from Lawyers who wrote long e- 
nough before that Emperour, ſeem to the contrary. He fern He 
his Aſſertion by Ulpian's Inſtitutes ; [ex corpore Ulpiani. Tit. 6. de Do- 
tibus. F. 12.] © Morum nomine, graviorum quidem, ( ſuch as Adulte- 
ry,) ſexta retinentur. And he paſſes this Reflexion (which perhaps may 
be right enough,) upon Tribonian, who by Fuftinian's order ſorted and 
compiled the Digeſts; © that thoſe Determinations of Emperours and 
ce Lawyers before Theodoſins, which give the Husband the entire Ad- 
ce vantage of the Dower, where a Marriage is diſſolved for the Wo- 
man's fault; (as particularly, F. ſoluto Matrimonio. I. 3 8. ff. De Adult. 
« f. Miles. §. Socer. & Cop. De Fure Dotium. I. 24.) he dares be 
ce bold to fay, were violated and altered by that Compiler, ſo as to 
« make them agree with later Conſtitutions then revailing. 
Cujacius is of the ſame opinion, as to a part only 77 the Dower. Ob 
ce Adulterium, (ſays )) He) non amittebat Dotem to- 0) Oiae, in 1: 11. Nl. 
« tam; ſed partem tantùm, id eſt ſextam. Quod & A t. 


Matrimonio. 


ce indicat /. 47. F. Soluto matrimonio. Cum Mulier lenocinio Mariti adulte- 
* rata eff, Maritus nihil ex dote retinet: ergo alias retinet ex dote, non 
e Dotem, propter Adulterium. Er ided J. Miles. S. Socer. ff. De Adult. 
<« Socerum, qui accepit Dotem Nuru deprehensa, retinere vel petere 
cc lucrum ex dote: non dicit Dotem, ſed ex Dote. In 
believe the Truth to be thus. Thar by the ancient Cuſtom of Rome, 
before the Julian Law was made, the Dower was entirely forfeited upon 
Divorce for - Adultery; as I obſerved above from Valer. Maximus, and 
Cujacius allows it might be ſo. The Julian Law, inflicting Puniſnment 


beſide, 


6.1. 


Divorce of the 
Husband for 
Adultery. 
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Divore beſide, - pave only half of it to the Husband; dimidiam dotis partem, 
: ex) Cijacii Obſervatio- ſays Cujacius (x), if ſhe were convict by public pro- 


num, L. 21. c. 1. ſecution: but if taken in the fact, and divorced 
without any proſecution, c Non ut hodie tota Dos cedit lucro Mariti, 
te ſed pro parte tantùm retentio, puta Sextarum; a ſixth part only. 
And this, perhaps, to diſcountenance the Husband, for not bringing 
her to the public puniſhment which her crime deſerved. 8 
(a) Cop. L. 5. Tit. 13. b BUT Hheodoſius put it upon the ancient foot, and 
Repudiis. I. 8. Conſenſu. F. 5. . Rm 
Verum etiamſþ. ave him the whole Dower (a); together with the Dona- 
tio antenuptialis ; [the Preſent he had made her, or what he had ſettled up- 
on her before Marriage, in conſideration of that, or of her Fortune.] To 


this Conſtitution Cujacius refers, when he ſays, qudd hodie tota Dos cedit lu- 


cro mariti. And it ſtands confirmed by Juſtinian: Si hujuſmodi Accuſatio 


5) Aurk. Coll. 8. Tit. 18. | 0 nditu WE 4 e udio millo h IV ;- 
05 n &c. Nov. (b) r eſſe jt pans fans R 7 ſe 4 abere . 


117. c. 8. 5. 2. rum, ſuper Antenuptias Donationem, etiam Dotem. The 


Husband, if he has Children by her, is only Uſufructuary, and to reſerve 
the property to them; but if there be no Children, he is then Proprietor; 
and ſhall alſo have ſo much more of his Wife's other Subſtance or Eſtate, 
as amounts to a third part of the Dower already forfeited. 
Bur if he ſecretly encouraged her Crime, he has no advantage from the 
Dower at all. F. Soluto Matrimonio (L. 24. Tit. z.) I. 47. Cum Mulier. Nor 
( J Alciar. in 1. . .Soluro if he had been guilty of the like Himſelf : fo Alciat (c); 


Matrimonio. n. 7. [Oper. T. $ 6 3 i 
5. col. 254, ] 2 LE Sane ob Adulterium non amireir Mulier Dotem 


C quoties Lenocinium, aut par culpa Marito objici poteſt. For which he re- 
fers to F. Soluto Matrimonio. I. 3 9. Viro. So alſo Greg. Tholoſanus, in 


Syntag. Jur. L. 9. c. 23. f. 15. 
No R has the Man only this Priviledge of divorcing; the Woman may 


do the ſame by her Husband, if He be guilty : and this by the Conſtitution 


d) Cob. L. 5. Tit. 17. D ione i 
a br. 222 of Theodoſius, ſo often already mentioned. (d) Si qua 


1 igitur Maritum ſuum Adulterum &c. probaverit, tunc 


Repudii auxilio uti neceſſarid permittimus libertatem, & Cauſas diſſidii Legibus 


comprobare. If his Lewdneſſe be with a married Woman, (which is the only 
notion of Adultery in the Civil Law,) this Conſtitution gives the Wife a 
liberty of divorcing him for it; and it is alſo confirmed by Fuſtinian, Nov. 


22.C. 15. But if it be with an unmarried Woman, (which the Romans 
called no more than Stuprum, tho the Stuprator were a married Man,) 
(e) Auru. Call. 8. Tir. 18. Fuſtinian has given the injured Wife the ſame Re- 


Ut liceat Matri &c. Nov. 117. : 5 . | 
e. 9. 9. 5. medy. (e) Si quis in ed domo, in qud cum ſud Con- 


juge commanet, contemnens eam, cum alia inveniatur in ed domo manens ; 


aut in eddem Civitate degens, in alid domo cum alid muliere, frequenter 


manere convincitur 3 & ſemel & ſecundd culpatus, aut per ſuos, aut per 
mulieris Parentes, aut per alias aliquas fide dignas perſonas, hujuſmodi lu- 


æurid non abſtinuerit; licere mulieri pro hac causd ſolvere Matrimonium. &c. 
THE Husband being divorced for Adultery (F), the Wife may re- 
% Novel. 22. c. 15.8.1. tain her Dower and antenuptial Donation entire. 


(s) Novel. 115. c. 9. 5. 3. But if it be for Stuprum, or Lewdneſſe with a ſingle 


Woman, (g) the ſhall have not only thoſe, but out of his other goods 


and 


"KY 
bY, 


deere 


2 


a, 7 . 


n 


« feſt Cauſe of Fornication, forſaxe his Wife, nor 


ee the judge may deliver her into his power, to 
« puniſh her as he pleaſes. 


Ir was allowed however in Italy : for there we meet with an Edict of 


convicting his Wife, might divorce her, and keep 


CHAP. VII. f ADULTERY. 


and effects the third. part of che value Orbe aid antenuptial Dona- 5 Daunen 8 
tion: which third part, and the Donation its ſelf, ſhe is to have the 


uſe of, reſerving the Property to her Children l (if -any) N by that Mar- 
riage; if there be no Children, the Property is immediately in Her. 
It may ſeem odd, that ſhe ſhould have more advantage in divorcing for 
a ſmaller crime, | (viz. Stuprum, ) than for a greater, double Adultery. 
7 0.5 250.4 ITO the ANN Epi L) (8), ed 
The ese 0 night divorce his Wi, bur it got hat 
mult be by legal Proceſs; and upon Conviction, - 


: 


not only Divorce but other legal Puniſhment was to follow. [Parr 


of this Law is according to Juſtinians Nov. 117. c. 8.] 


Tur Wife (i) allo might divorce her Husband 6 ROY . 


for keeping a Miſs either at home or abroad, | As wen. L. 4 Tit. 12. v.26. 
in Nov. 117. c. 9. $.:5.] „ 
Amongſt the WIS I GO THS, II 
Divorce ſeems not to have been allowed, even in the caſe of Adultery : 
but the injured Husband is referred to the Laws, (% xs. wiſe. L. III. 
to puniſh his Wife. (EK) For tho it is faid indeed, nm, 3 te mnt 
ce that no Man ſhall at any time, except for mani- Fornicationis cute Uxorem 
neque per Teſtem, neque per 
« by any art whatſoever pretend to divorce her; 8 ll 
it follows immediately; © bur if the Husband thinks . Dec 


| 1 m audeat. Sed 
ce the Adultereſs deſerves Cenſure, another Law has alen Marius dixerir 


5 8 ; fortaſſe redarguendam ; jux- 
cc provided, that havin | ta Legem aliam, us publics 
p « g publickly proved her crime, om gots hr 


ſibi faciendi de ea quod vo- 
luerit, fit illi poteſtas. [Lin- 
denbrog. p. 73+] | 


But Were. 


THEO PD ERIc, the Goth, 


Giving the advantage, reſpectively, both to Husband and Wife: but 


legal Conviction muſt precede. (1) The Husband (I) Wend. Edict c. 54. 
— Maritus his criminibus 
convictam merito dimittat 


her Dower, and recover the Eſpouſal Donations, Uxorem; 6 Alulteram &c. 
in Judicio potuerit adprobare: 


reſerving the property to their Children. The Wife quibus edoctis, Maritus & 
convicting her Husband, had the fame liberty of an rect cl fl Beben: 
divorcing, with recovery of her Dower, EY re- n 
Fa the Donations; of which laſt only ſhe was Ses lis cum jubemus fervare 
to reſerve the property in the Children. But to t Afr jrum lupe- 
what purpoſe this liberty of divorcing was, (Which, um in juticatione convice- 
by the by, is but in affirmance of Theodoſiuss Con- 8 a 
ſtitution in the Civil Law,) is hard to ſay: for 

Theoderic himſelf, in this fame Edict, (c. 3 8.) makes 

the puniſhment of Adultery, 


itatem; cujus tamen ſpon- 
lalitiæ tantùm donationis pro- 
2 | e | 6 we eng 
. Of bus etiam ipſa conſervet. 
upon legal Conviction, [Lindenbrog. p. 250. Golda- 


Death; as we ſhall ſee hereafter: And it was the ““ Tom. 3. p. 22. 


lame, (for any thing I find,) in Theodoſius s time. 


ſuam aliquando relinquat; & 


largitatem; & tituli — 34 | 


Trar 
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Of A DVI TE RV. and 
$1: D THAT Divorce in caſe of Adultery was allowed amongſt the Lo M. 


BARDS, appears from a Law of Grimoaldus, (L- II. Ir. 5 5. c. 12.) whereby 
(i) Lindenbreg- p. 5s. the Husband accuſing his Wife of that Crime (n) 
was obliged to ſwear, quod non aſto animo, nec dolosè ei crimen injecit, 


ut eam debeat dimittere; that he did not do it craftily or falſely, for the 


(n) nid p. Gu. fake of Divorcing her. And from another of Lo- 
tharius. (u) (L. II. It. 13. c. 6.) And yet the Lombard Laws alſo pu- 
niſhed the Crime with Death. W | 

AMONGST the BURGUNDIANS it was allowed; but by pub- 
lic Proceſs, and Sentence of the Court. Tit. 3 4. $. 3. (0) Si quis 


(6) Lindenbrog. P 281. ir Uxorem ſuam ——potuerit — adprobare— Adulteram, 


&c. dimittendi eam habeat liberam poteſtatem; & Tudex in eam, ſicut 
debet in criminoſam, proferat ex Lege ſententiam. | 
Ay that it was ſo amongſt the BAVARIANS, may be inferred 
(p) Lindenbrog. p. 436. from Tit. 7. c. 14. of their Laws: (p) Si quis liber 
liberam Uxorem ſuam ſine aliquo vitio, per invidiam, dimiſerit, &c. 
And indeed, that it was fo in general amongſt all the Northern Na- 
tions, there is no reaſon to doubt; tho' their Laws, which remain 
to us, ſhould perhaps not mention it. 
THE Capitular of Charles the Great, and his Son Lewis, expreſlly 

(% Baluzins Tom. L cal, allows it both to the Husband and Wife reſpective- 
1107. ly (7) in FRANCE, and fo far as the Authority 
of thoſe Emperours extended. Capitular. L. VII. c. 3 8 2. 


THE ENGLISH SAXONS had it alſo: but the proceſs was 
only Eccleſiaſtical. | 


By the WELsH Laws of HEI DHA, 


8 11 LE. Heli Dba- $. 18 Divorce was allowed for Adultery, either in the 
9. : aller rem tur pem . | p 

cum alio Viro, vel gende, vel Husband or Wife. But from the latter ſo ſtrict a 

poreſt reputiar Vice uo; Modeſly was expected, that any thing contrary to 

poteit repudiart a Viro ſuo, f | 

& ea, Jura ſua debet a- J P 4 Y 8 ol 


mittere ; etiam pro ſolo feu. that, tho ſhort of Adultery, was ground ſufficient 


Ge: Ton r ee bor Divorce; (r) any impudent Action from her 


(s) Tria ſunt on FW . 2 
pollim maler que jure non (even a Kiſs,) would juſtify it. And being thus 


ful culpa fit gi FT, K. . "09 W . . 2 
Seed Dead Man, el. divorced, ſhe forfeited all her Rights accruing from 


m4 nocke Nuptiarum, pro the Marriage; except three, (s) which could not be 
ſua Virginitate. Et Hargy- | 


frav, i. Animalia a Parentitus taken from her; viz. Her Husband's preſent to her 
data. Et ſuum Wynnebwerth, 


i. ſuum Remedium, cum vir upon the firſt Enj Oyment; the Animals (of what- 
Lm ern 10 Sclid. Us. ever Kind) which her Parents had pre her; and 
. che Forfeitures due from her Husband if he had 
e lain with any other Woman, which were ſettled at 
Ten 8 for each Offence. 
THAT the Woman might alſo leave her Hushand, or be Divorced 
from him, if He were guilty of Adultery, but not till his fourth Of- 


(7) repin debet ter 14 fence of this kind; appears from this other Section 
5 of thoſe Laws. The Wife (7) may thrice recover 
alam cognoverit: 6 amplizs © the legal Forfeiture of her Husband for lying with 

> af- 
cc der 


hoc patiatur, non deber ha- ; 
dere. [ Spelm. Quartd, libera *© any other Woman: but not if ſhe ſuffers t 


r 


B En, ee arr es © 


1 


EIT, 
3 
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Cnap. VII. df ADVLTERY. | 


„ 2. ies 2 ee dried 5 „ bene CN? 
« ter the third time. For as Spelman's Copy has it, Ils. Merion, fol. 26. a. 2. 


« upon the fourth Offence, ſhe may go off free Sen ai fupri.$.24.59e 
e gen fn, % e 
„in ems en, 
The Wife taken in Adultery may be divorced, and turned out of the 
Houſe immediately. () c Cauſe them not to depart (0 4loran. c. 65. fub. initio. 
« their Houſes, neither expell them before the time appointed, if they 
« be not taken in Adultery. I don't underſtand what this time appoint- 
« ed is, nor why it is appointed. But upon ſuch a Divorce, the Wo- 
man looſes her Dower, and the Husband may re-ſeize whatever pre- 
ſents he had made her. (w) * Take not violently (0 Aan c. 4. fub initio. 
cc away what you have given them, unleſs they be ſurprized in mani- 
te feſt Adultery. | | 3 a EI id on 
SECT. II. Of Killing, Maiming, corporal Abuſes, 8c. upon 
taking in the Act; or upon other proof, without public Proceſs. 
To authoriſe Men in purſuing their own Paſſions, and taking their 
own Revenges, is utterly againſt the Spirit of the Chriſtian Religion: 
and yet there ate ſome Laws of Chriſtian Princes that have done 
ſo, in this, and the like Caſes. We need not wonder at it in the 


| Heathen World; where they conſidered chiefly the Political Conſe- 


quence of ſuch Indulgences. They aimed effectually ro ſuppreſs A- 

ulteries, as the greateſt Injury to a Husband, and Scandal to a Fa- 
mily : and knowing that the injured perſons Blood would be enflamed 
to a high Degree, upon the ſight or diſcovery of ſuch a provoking 
Diſhonour + A conſidered that the puniſhment was likely to be ſe- 
ſevere enough, if they let looſe his Paſſions to inflict it. Upon theſe 
Principles, I ſuppoſe, they went, in moſt of the Cuſtoms and Allow- 
ances which I am now to lay before you. 


Bur I will begin with one of a more moderate fort, which affect- 
ed the Purſe only. And that is what we find amongſt 
The ancient GRERERK S. 
Adultery was not without ſuch a puniſhment even in Homer's time: for 
whoſoever was taken in the Fact, was to anſwer it to the injured Hus- 
band in a Summ of Money, which was called Modena. To this 
fine the Poet alludes, upon occaſion of Mars's being raken with Ve. 
nus by her Husband Vulcan. on N OE 
(x) Qs % nd Housi Beals tha "Api e e ee 
Aubraroy mp tra Jedi of Onvuno p vx. , (x) Of 4. v. 
Fenz ie, Thor 2 v f,. 'r. 
te Mars (ſays he) the ſwifteſt of the Gods, being thus catched with 
* ſubtilty by Vulcan under all che Diſadvantages of Slownels and Lame- 


© neſs, deſerves to pay the Fine, But whatevet the Summ was, Vulcan 


- 


AND from the fame Story it appears alſo; that it was uſual to in- 

ſiſt Upon refunding all the Dower which the Woman's Father had re- 

ceived of the Husband when he Married her; if ſhe was afterwards ta- 

ken in Adultery. For we find him _ to detain both his Pri 
z 


would nor ſet him at liberty, till Neptune had engaged for it: 
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The Adulterer. 


II. Kilbng . 
c. inthe Ati 


Of ADULTERY: | . Trex. 1 
— Tes. W Nous gue, | | 
Euere por A A mare Larp Daddel tas | | 

Ora oi if x D chend Keen,  YV. 317. & ſeqq. 


te As 1 have caught them by Craft, Ill keep them boch faſt in the 


c Toils, till her Father pays me back all the Money I put into his 
ec hands for this impudent Wench at our Eſpouſals. Tho the Story 
is Fable and Invention, no doubt the Poet dreſſed it up with theſe 
Circumſtances, agreeably to uſages that were well known in his time 
and Country; and that's as much as we are concerned for. But we 
will now return to the more ſerious Records of Law and Hiſtory : 
and of theſe we will make our firſt Enquiry amongſt 


The ATHENIANS. 


Wir H them, their Legiſlator Draco provided for the Impunity of 
. ſome facts, as well as the Puniſhment of others (y) : 
See agterjorons, d. vd duc and particularly, (which he borrowed from the Laws 
[ ſc. rirlev, de quo verba LR : 333 3 5 
precedentia.) gerieten, Cſtabliſh'd by Hyettus, in his Principality in Beotia,) 
CE ee $4 zu, that an Adulterer might be uſed at diſcretion by 
Sass mp L. 5. c. thoſe that took him, without danger of being cal- 
r Lipfe, led to account for it whatever they did to him. 
That this extended, not only to beating, maiming, 
caſtration, or other the like abuſes; but to the killing him alſo, if they 
pleaſed, I make no doubt: becauſe it was the caſe of Hyettus himſelf, 
(from whom the Law was borrowed;) who had firſt ſlain Molurus, his 
(z) Pauſanias, ibid, on Wife's Adulterer (z), and then fled to Beotia, 
and ſettled in a little Soveraignty there. As alſo, becauſe it ſeems to 
be Draco's Law which — cites, in his Oration againſt Ariſto- 
(a) Ed dmg in crates: (a) c If a Man kill another, taken in Lewd- 
Ng. bn Super, — rd, ( neſſe with his Wife, Mother, Siſter, or Daughter, 


\ 


Be en noo: © he ſhall have no need to fly for it; that is, the 


733: | Laws ſhall not call him to account for ſuch a Mur- 
der. Now the reaſon why I think he cites this as Draco's, is, that 


a little before, in the lame page, he ſays, that all the Laws he had re- 
ferred to in that Oration, in caſes of Murder, were Draco's. | 
SOLON, tho' he repealed moſt of that Prince's Laws (as too ſevere 
and ſanguinary, ) excepted thoſe concerning Murder, and let them ſtand : 
as Plutarch expreſſly tells us. And fo far was he from aboliſhing this 
which I have mentioned, that one of his own confirmed it. “ He 
(% Mus wks g au © permitted (lays (b) the Hiſtorian,) any perſon, that 
Com Alben. Plutarch. in cc took an Adulterer in the fact, to kill him. Or 


Solone. p. 90. 


O ms beg, def! as Lyſias words it, (c) cc He might uſe him as be would. 


iu Ape. pro Cote Ea By this Law the Husband might kill him if he pleaſed, 
"© Fenn Leges auler p. ſays (4) Petitus: but I wonder why either He, or 
% UM. EmmiGrec. neg Ubbo Emmius (e), ſhould reſtrain this Priviledge to 
pabl. bs 23 Rep. the Husband; ſince the words both in 7 and 
I 2 Lyſias are general [ref Nan, and idv ms ;] and the 
Law in Demoſthenes aboye hel runs in terms ſo general, that including 


Forni- 


_—_— 
+ x 
8 
ES 


: * 
W 


CH AP: VII. of ADUL T E KY. 

Fornication as well as Adultery, and Adultery as well as Fornjcation, with 
2 like promiſcuous and indiſtinct regard to both, they give the ſame liber- 
ty to the Father, the Brother, the Son, as to the Husband of an Adultereſs. 


to kill him, he had POW to fine him (f) as he would, (f) T'#5 feind xpiu &- 
by way of redemption of his Life: And this was 7 1 2 
the way uſually taken with the richer (g) fort. Or , Nags. mir pots api. 

| # f 0 va, N rtr cel i ces reo xe. 
to put out his Eyes; as Meurſius (h) informs us, from Aewrfis de Leg, Attic p.10- 
che Author of the Rhetorical Problems. Or to beat © . dr Problem. Rhevorie. 
him (i), as we learn from Hermogenes. But the Verb , (£/ 7 Leges Attice. 


| ; to. - (b)Meurſins, ubi ſuprd, ex 
ad which Hermogenes uſes, Meurſius renders - to gg ubi fupr {1 


fligmatize, or ſet a mark upon (k); by a hot brand Nin: cole rhe ances 
(fuppole,) or any other way: and fo indeed it is aww. hay 


; f | Hermogenis Partit. etor. 
Græcæ Linguæ,) tells us, it ſometimes ſtands for $ 3: ? 


77. 

verberare, flagellare; or as Gaſp. Laurentius, in his p F 
Latin Verſion here, Verberibus excipere. And fo (I think) it ought to 
be tranſlated, by the ſenſe of the caſe which the Orator puts. Lex eff, 
verberibus excipere [Gu] Adulterum; aliquis verberando | cc] interfecit 
Adulterum : Dicet, qui dat id quod prius vel antecedens, concedit etiam 
id quod inde conſequitur. Now, it is not likely, he ſhould be killed by 
being branded, but he may by being beaten. So Syrianus, upon this 
Text of Hermogenes, for aw uſes pant. On 4 Th wit is g T5 Me 
Zines 73 patty. p. 349. Edit. Aldi.] Nor do any of thoſe places, 
which Meurſius quotes farther for his Interpretation, relate more to 


becauſe there is ſomething in it that ſhews, how bent they were to ſup- 
port the Liberty which this Law had given them: Iargzs, 1d F HA. 
% Hyuae, xtra The Phyſician who ſhould offer to cure © the 
« bruiſes received by Adulterers in their beating, is called to acount for 
tc it, and Fare The dywa® here, anſwer to 2 and «Gr; and 
may as well ſignify the marks and bruiſes of a good drubbing, (which 
every body knows may find work enough for a Chirurgeon,) as any 
Brand with a hot Iron. „ YE | 
THERE was a cuſtom alſo (ſometimes) of 1 uniſhing Adulterers, 


; 760 


end upward,) and plucking it out again. See Bp. Potter's Gr. Anti- 
quities, L. 4. c. 12. and Holiday upon Juv. Sat. 10. v. 317. 
 HitHERTO we have conſidered only the Male offender, let us 
now ſee what would become of the lewd Woman : and that will be 
ſoon over, ſo far as the preſent Section is concerned. 


| IN the ns PIE ſhe allo ( I) might be killed, (1 ) "EZ du @ Toy 


band would not go to ſuch extremities, he was obliged to divorce her, as 


1 I. n, & Tw ſulxeveu inv. 
taken In the fact. | Bur if : her Hus- 8 artit. 4. P. 19. 


. 
* 
* 
* 


Ir notwithſtanding this permiſſion, the Husband thought not fit 


generally taken. However H. Stephens, (in Theſauro (3) Eke gw rde fuel. 


fligmatixing, than to beating. I will give you what he has from Sopater, 


by forcibly chruſting up a Radiſo into their Fundament, (the thicker | 


The Adults: 
reſs. 


rfeited to her Hus- 


fut 


SARA 5 
e N LL 
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L Lil frus informs us, from the Author of the Problems, chap. 24. and 38. 
But however, the was always look'd upon with the utmoſt contempt in 


1 78 of AButrTEay. Tir. U 


1 public; as will appear farther in the next Section. 
; In ſome Parts of + 
1 5 Ancient Iimenee ff nh, 

The puniſhment öf the Adultereſs was by the hand of her Husband, 
in concert with his Neighbours and Relations; and ſhe was made a 
(o) Paucifſima in tam nu- public Example. This Tacitus obſerves of them. 
merosà Gente Adulteria 1 | a n 23 

quorum pcena præſens, & (0) Very ew Adulteries happen in that populous 


Maritis permiſſa. Acciſis cri- 


nibus nudatam coram pro- 15 Nation, ( ſays he 3 for they have preſent puniſh- 
pinquis expellit domo Mari- ec ment, and from the Husband too: who having 


tus, ac per omnem vicum 


verbere agit. Publicatz enim cc cut off her Hair, and ſtript her Naked before her 


Pudicitiæ nulla venia. Non CELTS SK 5 f 
forms, non Ktate, non opi- © Kindred and the Neighbourhood, drives her out 


2 — Viting « of the Houſe, and Scourges her 3 all che 
ſarblhn vecbur. face de Town. No Pardon is to be had for the Proſti- 
F tution of Chaſtiry. | And ſo great is the Infamy 
of ſuch a Woman, that] © neither Beauty, Youth, nor Riches will pro- 
ce cure her another Husband. For ('tis the Remark of this grave Hi- 
ce florian,) No body there makes a Jeſt of Vice; nor will it paſs amongſt 
ce them for an Excuſe, | as it does too much with us,] that it is the Cu- 


e ſtom of the Age. 


Amongſt the Old RoMaANs, il 
The Mee The Adulterer lay entirely at the Mercy of the injured Husband, at 
| leaſt if he were taten in the faff. And this Licenſe extended ro Beat- 
ing, Scourging, Fining, or Caſtration; if not to Killing; as we learn from 
the following Writers. Horace, among the reſt, takes notice of it. 
| Hic 7 præcipitem tecto dedit; ille flagellis ns 
Ad mortem cæſus— 
——— — —  — Dedit hic pro Corpore nummos. 
— ———— ——Quinetiam illud 
Accidit, ut cuidam Tefles, caudamque ſalacem is, L. 1. $. 5. 
Demeteret ferrum. Jure omnes. - n 
Ad mortem ceſus, Acron interprets prope mortem; ſcourged almoſt to 
Death: and refers it to Salluſt, who was ſo uſed by Annius Milo, 
being caught in Lewdneſs with his Wife. Dedit pro Corpore Nummos, 
both Acron and Porphyrion ſay, was to compound for Caſtration ; 
« Corpore, pro obſcend parte Corporis. Salluſts being ſo beaten by Milo 
00 M. Varro—C. $allyfi- is confirmed by Gellius;, (p) who adds, that he was 
ana aus Ste ox ker go at laſt, without pojing u Senn of Money. 
NIH 24 Valerius Maximus, reckoning up ſome Inſtances of 


[ Gellii Nock. Artic. L. 17. thoſe who had aſſumed to give themſelves Satisfa- 


(0 el Max, 1. 6. e. u. Ction upon their Wives Adulterers, (q) ſays, that 
5.13. | | Sempronius Muſca ſcourged C. Gallins, taken in the 


Fact with his Wife: C. Memmius beat L. Octaviur with Bulls-pizzles, 
or ſcourged him with Cords, on a like occafion : Carbo Accienus was 
caſtrared by Vihienus; and ſo was Pontius by P. Cernius upon the fame 
ſcore. Juvenal allo records the liberty which angry Husbands took, 
upon ſuch diſhonours to their Bed, Fiet 


Eras. VII. F ADUI TIER. 
| ————— Fi Adulter 
Publicus, & pœnas metuet quaſcunque Maritus _ 
Exigit iratus. — — erm rr rn | a 
EIS » vhs 15d Bar Sth, 
Interdum ille Dolor pluſquàm Lex ulla dolori 
Conceſſit. Necat hic ferro, ſecat ille cruentis fin. $a. 10. 
Verberibus, quoſdam Mœchos & Mugilis intrat. E648 
HERE is (in general) any puniſhment which they thought fit to 
inflict: and in particular, Killing, Beating, or Scourging, and the Mul- 
let. This laſt was a Fiſh, with a large Head, (r) (7 Note in Faben, (loco 
which (after having plucked off the Hair of the pn mel Delphini. 
Man's Privities, and thrown hot Aſhes upon the 4- e. 12. (vol. 2. P. 304.) 
Place,) was violently thruſt up into his Fundament, and plucked out 
again: ſometimes (as I obſerved before, among the Greeks,) a Radiſh 
Vas made uſe of to the {ame purpoſe; See Catullus, Carm. 15. 
IT's true, there was no Law that expreſſly gave them ſuch Liber- 
ties; but there was a Cuſtom by which they took them, and no Law 
ar all that forbad ir. The Julian provided only in ſome certain Caſes, 
that the Adulterer might be killed: but where he was not under any 
of thoſe Qualifications, or Circumſtances, to which the permiſſion 
Lege Julid was reſtrained, they continued ſtill their ancient Cuſtom, 
(as appears from Juvenal,) to _ him at diſcretion ; and we hear 
of no body queſtioned for ſo doing. 

Ox ſome of theſe Arbitrary Puniſhments, (moſt probably Caſtrati- 
on,) it is that Terence ſpeaks of, introducing Pythias frighring Parmeno 
with the Revenge that Chremes was going to take upon Cherea for de- 
bauching Pamphila: | 


Nunc minitatur porro ſeſe id quod Mcchis foler : 


— 


— 


Quod ego nunquam vidi fieri, neque velim. m. Bun. AR. x. Sc. 5. The Aduite- 


As for the Adultereſs, there was full Law to juſtify the Husband's *** 
Severity towards her, (but in concert with Relations,) even in the 
earlieſt conſtitutions of their State; by the following one of Romulus. 

XV. Adulterii (s) convittam Vir G cognati, uti (s) Balduinus ad Leges Ro- 

volent, necanto. | Carnation 

By this, her Husband and Friends fat in private Judgment upon 
her; and if her Guilt was made out, might put her to Death by 
their Sentence. Balduinus had theſe Laws of Romulus &c. which he 
publiſhed, from a very old Table or Manuſcripr, [Tabula antiquiſſima;] 
the Authority whereof it may be reaſonable to depend upon. Cujaci- 
us however (t) rejects this 15th Law as ſpurious, (% Cxjac. Obſery. I. 6.c. aß. 
and inſiſts that the crime was only fineable. He obſerves that Dionyſi- 
us Halicarnaſſeus ſays no more than Gu, which (according to my 
Author) ſignifies Mulam infligere, non Mortem. The Paſſage in Di- 
onyſius runs thus. («) If the Wife had been guil- 60 4 4 1 7 
«ry of any great Misbehaviour, her injured or of- 2 eee Des 


4 7 11 Cars, ri ftyibus The = 
> fended Husband was to be het Judge, and to de- os; — os & of: 
termine how great her Puniſhment was to be, 79%, fl 5 v6 bee, 


Lov, is 346 wv pee Za ares, 


e But 


; 1. il d deen logdely mile cc But in {ome caſes he could not do this alone ; | 
Nec. Mrne * 


Ain _ 11 Wi 


2 . 8. « the Relations of the Family: were to take cogni- 
r . e zance of the matter along vith him; as where 
ee ſhe had been guilty of Lewdneſſe, or had dran Wine: for both theſe 
cc Romulus ordered her to be puniſhed. [Gr. Gy] Let it be conſider- 
ed here, in the firſt place; that u ſignifies, not only MultFa, but 
allo pena, ſupplicium, in a more general ſenſe. Sciendum eft, inquit Pol. 
lux, Cnuien vocatum fuiſſe, non ſolum P eis Xp, ſed etiam f gr) T 
H. Steph. Theſaur. Græcæ Linguæ.] In the next place, let it be ob- 
ſerved, that the Vatican Manuſcript Copy of Dionyfius, (collated in 
Dr. Hudſon's Edition,) reads the Fatt clauſe there, rab NaN Cubs. 
which overthrows at once Cujacins's Obſervation. i 
His Criticiſm from Gellius, who uſes the word multtare, not necare, 
is nothing to the purpoſe. The expreſſion in that Author is, multa- 
(w) Gellius. L. 10. e. 23. fas d Fudice mulieres (v); and the words of M. Cato, 
(in his Oration De Dote) which Gellius cites as his Authority, run thus: 
« Vir quum divortium fecit, Mulieri Judex pro cenſore eſt; impe- 
« rium, quod videtur, habet: ſi quid perversè tetrèque factum eſt a 
© muliere, mulfatur; {i vinum bibit, ſi cum alieno viro probri quid 
« fecit, condemnatur. Now allowing tis Judex to be the Husband, 
(as probably he is,) I muſt obſerve, (1.).that tho' necare is not uſed in 
Cato's ſtile here, there is a word that ſeems equivalent; and that is, 
condemnare. For any perverſeneſs, or ill Behaviour of lower kinds, nul- 
Fatur, ſhe is fined: but for drinking Wine, or for Adultery, condem- 
natur. This laſt proviſion is evidently oppoſed to the former; and there- 
fore muſt ſignify ſomething more grievous than that. However, (to 
give the utmoſt ſtrength to the Objection, ) if we ſuppoſe that a Mult# 
upon her Dower is to E underſtood in both theſe words, the difference 
only in the proportion; ſo that the ſenſe ſhould be this; that for Mo- 
roſeneſs and ill Behaviour only, the Husband might fine her in part of 
her Dower; but for drinking Wine, or for Adultery ſhe might be con- 
demned to loſe the whole : Yet (2.) take notice, this is ſpoken of only 
as a conſequence of her Divorce; [Vir quum divortium fecit.] Now I 
_ don't affirm, that by the Law of Romulus, the Husband (in concert with 
their Friends) was obliged to put her to Death upon Conviction ; bur 
that ſo ſhe might be dealt with, if they pleaſed : and that, on the other 
hand, a more favourable ſentence was in his power; and he might di- 
vorce her, as by another Law of the fame Prince, which I mentioned in 
the foregoing Section. If therefore he choſe (in tenderneſs) to divorce 


her, Gellius here ſhews from Cato, how far that ſentence ſhould affect her 
Dower. But this does not hinder, that if his and their Friends Re- 


ſentment of her Crime would not be ſo eaſily ſatisfied, they might agree 
to put her to Death: and that is all I inſiſt upon (with deference to 
ſo learned a Man as Cujacius, ) to be the meaning of the Law. 

Lis jus indeed [in Legibus Regiis &c.] expreſſes it with more re- 
ſerve than Balduinus's ancient table. For thus v reads it: IX. Si ſftu- 
prum commiſit, aliudve quid peccaſſit, Maritus Fudex & V index eſto; deque 
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upon Tacitus, he gives his opinion, and ſeveral rea- „ Ve M 
ſons. xo ſupport it, chat they, might, if chey pleaſed, . puniſh; her,vwith 
Death by this. Law of Romulus... He concludes, however, with this, 

chat they ſeldom made uſe of that ſevere way: but the more uſual me- 

thod was, when ſhe was convicted before her Husband and Relations, 

to turn her out of the Houſe, and fine her in her whole Dower. Or, if 

they were ſo agreed, (as we learn from a Paſſage in Tacitus, ) they 

might baniſs her to a conſiderable Diſtance: for this is {aid to be e- 

emplo Majorum in Apuleia (y) Varilia s Caſe; Ut ex-, G) Tec Aan. I. a. e. go. 

emplo Majorum | a] propinquis ſuis ultra ducenteſimum lapidem removeretur. 

And this Law was revived and put in Execution by Tiberius's order; 

even after the Julian Law was made: as appears, not only by chat 
Account which Suetonius gives of him; (z) Matro- ( Sur. in Tib; e. 37 

nas pr ſtrate pudicitiæ, quibus Acruſator - publicus deeſſet, ut Propinqui 


(Majorum more) de communi Sententid coercerent, Autor fuit. 


: * » 


: * 


SucH then was the power which Romulus gave the Husband; that 
if his Wife were accuſed to him, or ſuſpected of Adultery, he might 
call Relations together, (His, or Hers, or probably both, ) and in their 
preſence enquire into the Fact: and if upon ſuch a 1 Trial ſhe 
were judged guilty, they concurring with him, he might either divorce, 
baniſh, or put her to Death, without any formalities of a public Judi- 
cature. And all that has been hitherto ſaid of the Adultereſs in this 
Article, with regard to the ancient Romans, is upon ſuch Enquiry and 
Conviction. But obſerve, that if he took her allually in the Fatt, chere [7% 
was no need of calling in Relations, or of any Trial in the Caſe; for 
he might (it ſhould ſeem, by Cuffom, rather than by the Law of Ro- 
mulus,) diſpatch her immediately. So the laſt words cited by Gellius 
from Cato import: © In Adulterio Uxorem tuam fi deprehendiſſes, ſine 
judicio impune necares. 5 8 

Bur we read of a Cuſtom, (tho a very vile one,) whereby the 
Populace undertook to puniſh a Woman taken in Adultery 3 and the 
Cuſtom continued even to the time of Theodoſfius the Great: which 
was, to put her into ſome of the Houſes they called xd, (Bawdy 
Houſes for the purpoſe,) and compel her to be a Common Proſtitute 
there. This Theodoſius, when he was at Rome, ſuppreſſed ; and deſtroyed 
thoſe Houſes. Socrates relates it thus. (zz) © Mu-' (459 rats Hitt. Eecl. L. 
c lierem quæ in Adulterio deprehenſa fuerat, eo . 8. Edit. Carr. 1720. 
e ſupplicii genere afficiebant, quod non illam emendaret, ſed potitis 
* delictum augeret. Quippe illam, in anguſtum quoddam Lupanar 

incluſam, impudenter ſcortari cogebant: Dumque obſcœnum opus 
«© perficererur, tintinnabula concuti curabant, ne. ſcilicer id quod intùs 
<< gerebatur prætereuntes lateret; ſed ut ex ſonitu tintinnabulorum quæ 
* pulſabantur, ignominioſum illud ſupplicium cunctis innoteſcerer. Hanc 
< inverecundam conſuetudinem ubi cognoviſſet Imperator, ulteriùs pati 
<< non potuit: ſed ſiſtra illa, fic enim vocabantur upanaria, deſtruxit. 

0 x antur lup2 . 
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$. II. Killing, 


The of 
ole Father, 


Of AvDvuLTERY. DTI. 

We muſt now look into their 

By this, there is a permiſſion of killing the guiley Parties, one ot 
both, if taken in the Act. The famous Lex Julia — the FATHER 
of the Adultereſs power, to kill both Her and her Ad 
BAND, the Adulterer only. The reaſon of this Difference we are ſup- 

(4) 1ded atem Paci non Plied with from Papmian. (a) the Father had per- 
FV a groan _ miſſion tO kill the Daught er, if he pleaſed * but nA 
cidere, quod plerumque pietas rural Affection, twas ſuppoſed, would keep him un- 
bre fler capie; cxrerim der guard, that he might not eaſily be brought to 
Mariti calor nne ane do it. Whereas the Huchand, being yet more near- 
2 4d og. Vl ds t ly concerned in the Injury, inflam d with Paſſion, 

Os and his Affections wholly alienated by the lewd be- 
haviour of his Wife, would in ſuch a caſe have no reflraint upon him, 
if the Law did not impoſe it. * t. 

BU both the Father and Husband were tied down in their reſpective 
uſe of this liberty, to ſeveral nice reſtrictions, and a concurrence of Circum- 
ſtances to be obſerved, (which would require ſome cool blood, ro remem- 
ber and keep up to,) to make their Action legal, and juſtify them from 
the guilt of Murder. 7 

TRE FATHER, as was faid before, might Kill both the Adulte- 

0% fr Zod. Tir. (l. 48. Tit. rer and Adultereſs. ( b) Patri datur Fus occidendi A- 
His dulterum, cum Filid quam in poteflate habet. By the 


Father here, is underſtood the adoptive, as well as natural; ſays Pau- 


tus, [ Sent. L. 2. Tit. 27. De Adult. $. 1, 2. in Edit. Cjacii, Paris. 15 86. 
and from Paulus it is cited in the ancient Collatio Legum Moſaic. & 


Roman. Tit. 4. Papinian ſays the fame, I. De Adult. I. 2 2. nec in ed. 


But if ſhe is a Widow, (for then her Crime is Stuprum, not Adulte- 
ry,) the Father has ub power. F. eod. Tit. I. 2 2. f. 1. & Cujacit 
Obſerv. I. 6. c. 14.] The Adulterer whom he may Kill, is any who- 
ſoever, without preſcription or limitation of Rank: ſo Papinian tells 


us, | omnem Adulterum;] I. 2 2. F. 4. firſt cited in this Article. 


Bur they muſt be taken in the very AF, lays Ulpian. uod ait Lex, 


(0 f. Zod. ti. l. a3. Qu In Filia Adulterum deprehenderit, (c) non otioſum 
i. videtur. Voluit enim ita demum hanc poteſtatem Pa- 
tri competere, fi in ipsã turpitudine filiam de Adulterio deprehendat. 
THe Place where they are fo taken, is another Circumſtance : it 
muſt be only at the Father's own houſe, or that of his Son in Law. 
(4) ff eod. tit. 1. 23. S (d) Non ubicunque deprehenderit Pater, permittitur ei oc- 
„ cidere; ſed domi ſus, Generive ſui tantim. And 
the reaſon given for this Reſtriction is, that its ſuppoſed to be a 
« oreater Injury [or Provocation] when ſhe has the Impudence to re- 
«ceive her Adulterer in her Father's or her Husband's houſe. It muſt 


A 


be the Father's Dwelling houſe, or that of his Son in Law; whether 


© (+) Briſon. ad Leg, Jul. de their OWN, or hired, or lent, Cc. (e) wherever he 
9 reſides, or lodges at the time: and this, as to the 
Father's houſe, tho ſbe does not inhabit there, but comes only as a Vi- 
| liter. 


terer; | the Hus- | 
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| nation to the Mines, or other public Works, if an ordinary Man; or 


CHAPI VII. Of ADI TER. 5 
ſiter. F. eod. tit. J. 22. 9. 2. ] But in any ot her hoſe, (cho the Fa. 2 nay.” 
ther's, or the Husband's 'own;) in which they do not actually reſide, 
he cannot Kill either his Daughter, or the Adulterer. So Ulpian,. ff. 

ed. tit. I. 23. Nod ait. S. 3. Sed ſi Pater. 
Ur 6N thus finding them in the Act, he muſt Kill them both, im- 
mediately. | uod ait Lex, ( ) Incontinenti filiam / F e it. L a3. 8 4 
becidar, fic erit accipiendum, ne occiſo hodie Adultero, reſervet, & poſt dies 
filiam occidat 3 vel contra. Debet enim prope uno ittu, & uno impetu utrumque 
occidere, equali ird adverſus utrumque ſumptd. But if while he is kill- 
ing the Adulterer, the Daughter flies, and he purſues, and after ſome 
hours takes and kills her, it ſtall be coriſtrued as done immediately. 


uod fi non affeFavit ; ſed dum Adulterum occidit, profugit Filia, & in- 


rerpoſitis horis adprehenſa eft a Patre qui perſequebatur, mcontinenti vide- 
batur occidiſſe. b YOON ent e e r 
Tur HUSBAND is yet more reſtrained than the Father. He can- 7h en of 
not kill the Adulterer, upon taking him in his Fathers in- Laus houſe, 
nor in any other than his own. Nor is it every Adulterer, againſt 
whom his Paſſion is indulged; but only thoſe of the vileſt Character, 
or the loweſt Rank of Men. The Criminal muſt be one that is or 
has been a Baud; a Player; a Dancer or Singer upon the Stage; or 
one under Convittion of ſome public Crime, who has not yet obtained 
a Writ of Error for a Re-hearing; or a Freed man of the Family ; or a 
Slave: And if he killed any of theſe, he was obliged immediately to 
divorce his Wife, cho he might not kill her. For ſo runs the Law, 
as Macer has given the ſubſtance of it. Sin ue mth 

MARIT o quoque (g) Adulterum Uxoris fue occi- (2) f. al. fit. l. 24. Marito 
dere permittitur; ſed non quemlibet, ut Patri: nam hac Lege cavetur, 
ut liceat Viro deprehenſum Domi ſuæ, non etiam Soceri, in Adulterio Uxo- 
ris occidere eum, qui Leno fuerit ; quive Artem ludicram ant? fecerit ; 
in Scænam ſaltandi cantandive causd prodierit; Judiciove publics dam- 
natus, nec in integrum reſtitutus erit; quive Libertus ejtis Mariti, Uxo- 
riſove, Patris, Matris, Filii, Filiæ utrius eorum fuerit; quive Servus e- 
rit. Et præcipitur, ut is Maritus, qui horum quem occiderit, Uxorem 
fine mord dimittat. ri | 

But by a Reſcript of Alex: Severus, (h) it is (b) Cop. L. 9. Tit. 9. De 
allowed; that if the Husband, inconſulto dolore, in #4 cache. 
the height of Paſſion and Reſentment, tranſgreſs theſe Limitations, and 
kill an Adulterer not within the Deſcription of the Law, eſpecially 
if it be in the Night time, he ſhall not be puniſhed as for Murder, but 
may be ſent into Bani/hment. Vs ag 
Ir is plain by the Text of Papinian firſt cited; and by another 
from him in the Collatio Legum Moſaicarum, Tit, 4. that the Julian 
Law permitted not the Husband, upon any terms, to kill his Wife, 
tho' in ſome caſes he might the Adulterer. Nevertheleſs, by a Re- 
ſcript of che Emperout Antoninus; tho he kill hit Wife, as well as the 
Adulterer, he ſhall not be puniſhed as for Murder: but by Condetn- 


1 Relegation, 


4 i718 
U 41448 N 


1 1 11 
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* — I EINE INTE TOON 


Other Corporal 


Detaining the 


en mug 0 f. 4, Leg. Fol. 4 4- Relegation, if of better Quality. (i) Inperator M. Anz 


KC. in the Act. 


dulteriis. 1. 38. S Adulteri- ; aegis 2 ; f 
wn. $8. Epen. toninus & Commodus filius reſeripſerunt, ſi Mari- 


by 


tue Uxotem in Adulterio deprebenſam, impetu traffus; doloris,  interfeces 


«cd þ 


rit, non utique Legis Corneliz de Sicariis pœnam excipiet. Nam & D. 


Pins in hæc wverba veſcripfit Apollonio: © Ei qui Uxorem-ſuam in A- 


« dulterio deprehenſam occidiſſe ſe non negat, ultimum ſupplicium remit- 
ce ri poteſt; cum ſit difficillimum juſtum dolorem temperare. —— Sufficiet 
te igitur, ft bumilis loci fit, in opus perpetuum eum tradi; ſi qui ho- 


« neflior, in Inſulam relegari. 3 Ne 
BuT. the Husband, thus killing his Wife, ſhall allo. looſe her Dow- 


(i i for ſo the Law has determined, (H) without 


(I, 24. Tir. 3.) 1.10. d any Exception for the caſe of Adultery. And in- 


Hoſtibus. §. Si Vir. Greg. 


Tholsf. Synt: Jur. L. 36. c. deed, it is not fit, He ſhould have any ſuch Tempta- 


ION tion in his Eye, from Intereſt, Gain and Profit, 
to be raſh in Actions of this Nature. | ? 


(1) Sell. Us: Hebr. L 3. Mr. Selden, (I) taking notice, that the practice 
c. 12. P. 382, 383. we have ſo long been ſpeaking of was a prevail- 
ing Cuſtom anciently, even under Chriſtian Governments, (which we 
ſhall ſee more of by and by;) the Paſſions of Men being glad to 
lay hold of any Licenſe that had the colour of Law to excule it: 


adds however, that the Queſtion in foro Conſcientiz is by common 


opinion decided in the Negative, and the killing in theſe caſes held 
(m) Wes new laſlitute unlawfull. And indeed, ſuch permiſſions are out 


of the Civil Law. p. 301. of uſe, ( m) lays Dr. Wo 2 d, from Gy ee. eg 2 


gibus abrogatis, in Cop. de Adult. I. 4. In ſome parts of Europe, 


(2) Greg. Tholof. Synt. jur. 


(0) Clari Sent. g. Adulre- the Adulterer, or Adultereſs. But Clarus (o) ſpeaks 


rium. v. Habet etiam. & 5. 


Homicidium, v. 48, 49. Chriſt. of it as good Law ſtill in Italy and in general; 


ad Bugryon de Leg. abrog and this both in the caſe of a Father and a Hus- 


. 


(p) Chriſtineus, ubi ſupra. 1 3 | 8 1 
e 2 band; obſerving nevertheleſs the Limitations pre 


Gudelin, de ure novifl. L. 5. ſcribed by the Roman Law. And ſo tis in Spain 


18. ; 
: 5 Seld. Ux. Hebr. p. 383. OO, ( p) with reſpect to the Adulterey at leaſt ; and 


in portugal (q); and even in Holland, if Chriſtinæus does not deceive me. 


WHERE the Husband has power to kill the Adulterer, but will 
not, the Law permits him other preſent Revenges. So Papimian : (r) 
0 . 4d Leg. Full, ts 4 Qui occidere poteſt Adulterum, multo magis contume- 
e Neem . 3. lia poterit jure adficere. Which Briſſonius and Greg, 
6) N PN La 2 Tholoſanus (s) interpret of beating, maiming, or any 
lf: Synt. Jar. other ill Uſage that Paſhon may ſuggelt. *© Quos 
«© Marito occidere licer, (ſays the former, utique & Verberibus cædere, 
vel qualiber Corporis parte mutilare, aliiſque quas dolor ſuggeſſerit 


« panis male mulctare licebit. 


UT if the Husband might not, or would not kill, or otherwiſe miſ- 


uſe the Adulterer, the Fulian Law 2 him power (however) to de- 


tain him for ſome hours, till he called in Witneſſes, in order to form 


44 Leg. Ful. d 4. à legal Proſecution. And the like liberty had the 


(t) V. . 1 Fg 
de. F 25. Oe. Father roo. (t) Capite quinto legis Juliæ ita caverur, 


1¹¹ 


aer gruee in France, (n) neither Father nor Hus- : ; 
I. 11. e. 8, f. 8. band have any power at this Day, to kill either 
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Th. | Bana. L. 1 


. > | . 73 5 b:6 bk £1 147 1.5 t 
TRIs Licenſe in the Roman Law has been imitated alſo by 
. . The W 11 G O T H S. * i T oa a 
THE Code of Euricus, conſiſting of their, ancient Laws, has two 


proviſions for it. One is; 0) C that if the Husband 09 LL. Wiſgorh. L. III 


or Spouſe kill the Adulterer with the Adultereſs, 7 4 4- , Adultcrum 


N 


: | i cum Adulterà Maritus vel 
« [this ſeems to include them both,] he ſhall not be Fe. — york=omi- 
ce reputed guilty of Murder. The other is; (x) that (e) 164.4. 5. Si Filiam in 


- e - Adulterio Pater in domo ſui 
« if the Father kill his Daughter, thus taken in his ' gccigerir nullam penn aur 
« own houſe, he ſhall Incur no Penalty or blame. calumniam incurrat. Sicer- 


c te eam reſervare voluerit, fa- 


If he has a mind to ſpare her Life, yet he may ent de ip & Adukero 
chaſtiſe b oth Her an d the A Aulceres: _ * plea ay quod voluerit habeat poteſta- 


A 


AQ. 


A 


F tem. Similiter & Fratres , 
The fame liberty is given to her Brothers, or Un- dle ec habet pots. 
cles, if the Father be dead. Tho Du Freſne (a) h Be Gal . 
ſeems to underſtand this, of a Jong unmarried Wo-#verum. 


man lewd in her Father's houſe; and tho'I acknowledge, that the word 4. 


— 


* 


£ 


La) 


 dultery is often uſed for Fornication, as well as what it properly ſignifies : 


yet the apparent Affinity of this to the known Roman Civil Laws in the 
like caſe, gives me Aſſurance enough to underſtand and apply it as I do: 

Bur Servants, in the Family (b) were by Receſuin- % 14 l 6. Lindenbrog 
dus forbid to kill in theſe caſes: they might only ſeize wi — 


and ſecure the Offenders, in order to a Judicial Trial, and puniſhment 


thereupon. | ho I A 
\, THEODERIc, K. of Italy, 


Has a particular Reſcript (c, given at large by my ,. Goldaſti Conſtit. Impe- 


um Tom, III. p. 36, 37. 


Wife in Adultery; wherein he has ſeveral Expreſſions that evidently 


: 


approve and authorize ſuch Revenges. The 
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fall in their Conceſſion to the Husband in this tmättek. Por 
71777... of Rthoric (4; IF ay pla 
Tit. 32. c. 2. Si quis liber . Freeman Or Slave, take any. other perſc n, whe > 
cum an een dn ther Freeman or Slave in Lewdneſſe with his Wife, 
tor amb oecidendi;, & res © He ay kill them both, and not be called to ac- 
abet. v. 270 Hal count for it. And that this Cuſtom was {ll in 


the Great, appears by that Law of his, (in Addition to the Lombard 

Laws, ) cited before, in our Chapter of Polygamy; “ Quieunque' pro- 

pria Uxore derelicta, vel fine culpd interfectd, &c. ll 
= The BuxCUNDIAN Laws 


(e) LL. Burgind. Tit 8. Of Gundebald appointed; (e) 35 if two perſons 


Si Adulterantes inventi fue- 


p. 183. uſe and allowed amongſt them in the time of Charles 


rint, & Vir ille occidarur & © were taken in Adultery, both the Man and Woman 


| famina. Nam hoc obſervan- 


dum eſt, ut aut er OC- oh ſhould be ſlain. | But if one were lain, "and not the 
ie Feſtus clas, fab es cr Other, the Life of the perſon killed ſhould be com- 


dee een quett et ce" oaed for ar, the ear Price. referring to the 


oribus Legibus conſtituta. 


[Lindenbreg.p. 294.) ſecond Title of their Laws, where we learn that the 


price for a Nobleman was 3003; for a Gentleman 200; and for a 
mer nei; 07,70 
The BAVARIANS 


(f) LL. Bavar, Tit. lig. Had a Conſtitution 3 (f) © That whoſoever lay with 


r, 2. Si quis cum Uxore alte- 


rius concubuerit liber# com- cc another Man's Wife, a Freewoman, ſhould com- 
ponat ec. Et ſi in lecto cum 


il inerfets Ferie proipd © c pound for it. But if he were killed in Bed with 
mpoſitione quam debuit 2 VET; | "Ig 
ſolvere Marito eius, in ſu fre cc her, his Life ſhould ſerve for the Compoſition 


dd il Husband, who ſhould have nothing to 
oY p- 414. Baluxii Capitu- cc pay for killing Him. 5 


ia Regum Francor, Tom. 


The FRISIAN Laws, 


49 RT: IN the Title, (g) of thoſe who might be ſlain with- 


rold. p. 131. | tion th 25 
: 1 4g Pd out 2 Compoſition for e Murder, ſpecify an Adul- 
m terer for one. But Siccama (5) notes upon the word 
Adulterum here, that it did not reach to every one; but to ſuch a one 


only as was taken in the Act, and taken ſo by the Father, Brother, 


Husband, or other Perſon under whoſe care the Woman was: For 


if the Adultery was to be proved only by Witneſſes, or Confeſſion, 
He muſt be left to be puniſhed by the Laws. 


Amongſt our ENGLISH SAX ON S 


I find nothing directly to this purpoſe. But I may have leave to 


(i) LL. Secul. #{fredi R. take Notice of a Conſtitution of K. ALERED's: (i) in 
6. 38.— Et pugnare quis de- 


bet impuns, 6 alium ioveai- Which, tho fighting was ſtrictly prohibited, and Ap- 
at cum Uxore ſua, clauſis o- : 


ti, vel ſub uno b | 8 8 of Ten? of an In wy kk ag A be 
C000 che cate.) rbaen.c©e ok 
Patri ſuo legitime nupta eſt. * 2 ; Y, ) nom one Wo in 
Ciillin,, p. 44. private with his Wife, the Doors ſhut, or in Bed 
together; and in like circumſtances, with one's own Daughter, Siſter, or 


Mother. 


* 
Z 
EY 


Of ADULEERY.: 
Mother. Now this permiſhon of fighting, muſt be preſumed to extend 


ro an Impunity in killing, if the event of the Duel 
K. WILLIAM, 


. s : 


1. indeed had a Law which fully. 


ppened ſo. 
agreed with the 


$7 


$.. II. Legal. 
Proſecution and 


Puniſpment. 
\ 1 ? 


— 


Roman; that the Father might kill a Man taken in Adultery with his 
Daughter, in his own Houſe, or his Son's in Law. But chis falls ra- 
ther too low for the Times I propoſe to write of. 8 | 

WE muſt conclude the preſent Section, with what can be found in 
The WzLcn Laws of H6tL DHA. 


B theſe, the maiming, or any other way abuſmg 3 ( 


„ 
1 
3 


ing,) an Adulterer taken in the Act, was allowed. 
« ]F a Man (&) ſhall find another lying with his 

cc Wife, or juſt coming out from her, and ſhall of- 
« fer him any Outrage, the Law ſhall take no no- 
« tice of it, unleſs he be ſlain: 7. e. No Damages 


cho not kill 


(%) LL. Hoeli Dba. Si Vir 
poterit alium virum cum Ux- 
ore ſu jacentem, vel ex- 


euntem invenire, & Injuri- 


am ei fecerit, nullum jus 
habebit, niſi occiſus fuerit. 
MS. Merton. fol. 28. b. 


ſhould be recoverable of the Husband for maiming him, or for any 
ill uſuage except killing him. Of the like nature is that other clauſe, 
wherein, amongſt thoſe violences (I) for which the (% 1 fol. 44. . 
Law gave no Satisfaction, is reckoned, Inpetus Mulieris in aliam que 
fit Viri Pelſex; e the Fury of a Woman upon her Husband's Whore. 
To the ſame purpoſe is the following. “ If a ( - $i Uxer alicujus, 
(m) Man's Wife, coming freſh from a lewd Intrigue, us Viri, ab die 5 
be met with and abuſed by any Relation of her Hus- nec er pt Gentis fü, nec 
band's, ſhe ſhall recover no Damages of him, on olivia 3 7 —ͤ 90 
behalf of her Family, her Husband, or her Lord; mats quia ills eribus adul- 
for theſe three ſhe her {elf has injured by her Adul- quzraz er parte Adult 
tery: but if ſhe would have any amends made her. 18. b. ys yon, 5k 
at all, ſhe muſt recover them of her Adulterer, if ſhe can. 


quzxrat ex parte Adulteri, fa 


SECT. III. Of the Proſecution, and various Puni/hments of 
Adultery, in regular Courſe of Lay. 

Wx are now come to the grand Article in this Chapter; to what 
will take up the moſt room, and exhibir the greateſt variety. The 
Crime was every where attended with Infamy : 1 formal puniſhment, 

in ſome places, Scourging, cutting off the Noſe, putting out the Eyes, ex- 
poſing in a way of public Diſgrace, Hning, Confiſcations, or Baniſhment, 
&c ; but in many others, the Sentence was no leſs than Death. We 
find it was ſome way or other puniſhable by the Civil Magiſtrate, be- 


fore the Law was given to the Iſraelites. So it was 
In the CounTR1zs of the EAST, 

Where Job lived. For proteſting his own Innocence before God, in 
reſpect of Adultery, (u) he takes occaſion to add, (») Js. zi. 11. 
This is an heinous Crime; it is an Iniquity to be puniſhed by 
i. e. ſuch as Human Courts of Juſtic 
not ſuffer to go unpuniſhed. 3 

Bur to be more particular where we can have 
firſt Inſpection ſhall be into the Laws and Cuſtoms 


the JuDGEs; 
e took Cognizance of, and would 


more light, our 


Of 


88 Of Apr TE Rx. TI 
ruiſhnet. T HEA accounted it Adultery, if a Woman was guilty of Lewdneſs 
after Eſpouſals, and before ſhe was ſolemnly Martied to her Husband, 

is well as after the Solemnity and Conſummation of the Marriage. The 


puniſhment in either caſe was ordinarily Death: ar leaſt it was fo eſta- 


bliſhed by the Law of Moſes. Weds | oo od 
Adutery du. THE Woman cotrupted during the Interval of her Eſpouſals, was 
ing Eſpouſals. * fr rk 
to be Stoned to Death. | 
Dur. XXII. 20, 21.—If the tokens of Virginity be not found for 
the Damſel; then ſhall they bring out the Damſel to the Door of her Fa- 
ther's Houſe, and the Men of her City ſhall ſſone her with ſtones, that 
ſhe die: becauſe ſhe hath wrought folly in Iſrael, to play the Whore 
in her Father's houſe. Sv ſhalt thou put evil away from among you. © 
| THE Jewiſh Lawyers, with their uſual niceneſs, (or rather crifling,) 
(i) Sell. Ux6r. Hebr, I. Teſtrain this (o) to the caſe of a young Woman be- 
5 LION: twixt the Age of Twelve years and Twelve and an 
half; ſo that, if a Day younger then the one, or older than the o- 
ther, ſhe could not be puniſhed Capitally for Lewdneſſe during her 
Eſpouſals: Becauſe the Hebrew word implies Puelſa, or Fuvencula; 
i. e. ſay they, nondum plenæ pubertatis; and at Twelve Years and Six 
Months old, they were accounted at full Age. Yet if ſhe were cor- 
rupted within that Six Months, tho' at full Age when the Complaint 
was made, ſhe was to ſuffer. This Law, however, extended not to 
a Woman deflowered (either by force, or conſent,) by the Complainant 
himſelf, who afterward became her Husband ; nor by any body elle, he- 
fore er Eſpouſals. 8 85 5 
(p) Seil. ib. c. 5. P. 326 (p) IF the Woman, being of full Age, were 
ee corrupted during her Eſpouſals; or if corrupted he- 
fore ſhe was eſpouſed; and fo could not be criminally proſecuted upon 
this Law: Or if her Husband would not carry his Reſentment fo far 
as to a criminal proſecution : he might proceed civiliter, and bring his 
Action againſt her before the Judges, upon his own Evidence; and 
if ſhe could not clear herſelf, the Dower ſettled upon her was imme- 
diately voided, and he might divorce her if he pleaſed. But if he did 


not divorce her, he muſt preſently ſettle a new Dower upon her, of only 


2 5 Shekels, (one half of the legal Dowry of a Virgin ;) this being all that 


was required for a Woman vitiated before Marriage or Eſpouſals. 
DEuT. XXII. 23, 24. If a Damſel that is a Virgin, be betrothed 
unto an Husband, and a Man find her in the City, and lye with her: 
then ye ſhall bring them both out unto the Gate of that City; [i. e. to the 
Court of judgment, which fat there;] and ye ſhall ſtone them with Stones, 
that they die : the Damſel, becauſe ſhe cried not, being m the City ; [where 


ſhe might have called for help, and therefore tis preſumed ſhe was con- 


ſenting to the Crime ;] and the Man, becauſe he hath humbled his Neigh- 
bour's Wife, So ſpalt thou put away evil from among 47 5 
Tris Caſe is much the fame with the other: only here ſhe is ſup- 


poſed to be corrupted; not in her ' Father's houſe, but at ſome other 


houſe 


—_— 
1 ro 


= 
: 


"ks e 
7 Pr 
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houſe in the City. As alſoß that bert; Death is«nflifted; not 


on Her, but upon the Man that deb auc hed ber : perhaps, 
in chis caſe the Adulterer is ſuppoſed diſcovered 


* 


to be 
other, (of v. 10, 21.) the Crime Was ſo concenled, that th Wenn 


guilt only could appear; and that too by a peciliar ſort of Evidence; 


not by the Teſtimony. of Witneſſes; 5 eee the Puvihenevs 
of the Man could not be taken notice of therr e 
A'PROSELY TE (%) of the Gate, ¶ Noachidec, ou e Jars: ore 
they called him, ] 3 of Lewdneſſe with tlie Saure - 510 
Spouſe of à native Iſraelite, was alſo to be ſtoned: but mich the Spouſs, 
of a Gentile, or Noachides, he was not puniſhable; for in theſe caſes, 
they reckoned it not Adultery till after the Marriage ſolemnized. 
IT will be proper upon this occaſion, before we go -ariy farther; 
to give you the manner of ſtoning to Death, among the Fews. TORE) 


THE Criminal (r) was ſtripped naked, (except %%) S Us Synedriis. L. The Jews man 


ner of Stoning 


2 Covering for the privities; but a Woman was not *c: 2 Tir been © to Death, 


ſtripped, only on her | Breaſt c) and then being led 6. . 3. 4. 


up upon a Scaffold, or ſome other ſuch eminence, of the height of 


wo Men from che ground, one of the Wirnelſes\puſtied him off, 2 

that he might fall upon a great Stone placed below for the pur 

If chis did not kill him, the other witneſs took up a Stone, and t 

it upon his breaſt as he lay. And if this alſo did: not prove dall 5 

al the people about him threw Stones at him till he die. 
Bur aWidow eſpouſed again, and guilty of Adultery, was raid 

How chat was done, - we-hall: ſee | * when we come to ſpeak 


of this Crime in Women marriell. Ache Criminal wete;a Prieff's Daug h- 


ter, ſhe was to be burnt: And of this alſo we ſhall fee more by ad þ by. 
Abu r ERV committed after Marriage; was puniſned by Strangling. adutery a, 
Levit. XX. 10. The man tha t conimitteth Adulfety with anat her Man's — 

Wife, even He that — Adultery: aut ſi his. Neighbour's H. e, ae 

Adulterer and Adultereſs Hall ſurely der 10 Daat h., 2, W193 
Deut. XXII. 2 2. If a Man be found 5 uit h a Mon * dy 10 

an Husband, then they ſhall-both.of them dhe; bothothe Mun that l -with 

the Woman, aud the Hb jo ſbalt thou p ut auay evil from Iſtacl. 
Tuo' Strangling is — wiſh: Lawyers had a Rule 

by which they would have it to be implied. Fer ſo Mr. Seſden tells 

us, (s) that where the puniſhment by Death is men = _ Uther, LY: 

tioned. ft the kind it. GAA eee „ Was 


mply, without p 
they always underſtand Strangling: as when — ee 


ted Their blood \foall be upim-thems, ic Hewiores Stiming, tho! the Text Hoes 
not ! city ie. iT heir manner of Strang lang was this» The Criminal (7) The by manner of 
was ſet in {tiff Dung up to che Knecs; zrand wo per- ( aeg — 
ſons; one @ Towel about his Neck, pulled in Le 445 of 
ar wy and another tillqhe was chdakkede lz 2utlT 12 75.8 $4 Pib 


BY he Cuſtom of the ewe, howeyer, the Wife could no tbe put Particulars re- 
to Death for Adultery, unlaſs her Hlusband had; prewanifeed! — not m0 Traction 


ee with chat ef whe was het Ai 
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Puniſhment, © 
| 


of ADULTERY. 11/Taxal 


i E el br. - 
N de bg. Hebr. l. +3 les be lu tbeſer 


p. 411. RES P. 


, were produced to prove che 
eee mdnition and the Fact upon her: No not tho He 
© 2 6.475 tits hinaſelf alf ually tool her in it (uo), without other Mit- 
p 60 FA. 16. p. 414. neſſes ; nor, tho' ſhe herſelf confeſſed it (x): 5 for in 
theſe Caſes, as allo if he had but one (3) witneſs, Divorce took place: 
Even cho he had rwo witneſſes to the Fact, he could not conviet her 
capitally, unleſs he could prove a-Premonition given her. 

No could the Adulterer be put to Death, except He alſo had been 
þremoniſhed, (either by the Husband, or ſome other perſon;) and were 
convicted, not by his own Confeſſion, but by witneſſes. For it was a 

O $:1d,4e$ynedriis. l. 2. COnſtant Maxim of Law amongſt che Jews ; (æ) e That 
e. 13. P. 435, f. e no one Was rightly brought to capital Puniſhment, 
« or to that of Scourging, who had not been admoniſnhed before he 


ce incurred che penalty; that he | 9 t know the Law, and what would 


tc follow if he ME — 1 If this had not preceded, they would acquit 
© him upon 1 of Ignorance. Nor was any to ſuffer Death 


cc as convicted by their own Confeſſion, without the Teſtimony of witneſſes. 


A Prieſt's 
Daughter. 


Their manner ; 


of burning. 


Br this muſt be reſtrained to 4 natural- born Iſraelite; and to 2 
Proſelyte of Righteouſneſs - who put e 4 to the whole Law, was in 


0% 4 & jure Nit moſt caſes (a) reckoned in the ſame ſtate or condi- 


Gent. 
1 Need. tion with an Iſraelite. For the (by Noac hides, or 


& ©. 7+ F. 618. Proſelyte of the Gate, was to dye for Adultery, het 


but one witneſs dots offs fun and no Premonition had gone before. 

He. 7, p. B16, $18, Hs puniſhment was to be beheaded (c). Bur 
there was a DiſtinCtion nevertheleſ in this matter. (c) For if the Wo- 
man he was lewd wich, were Married to an I fraelite, but her Huss 
band had not as yet lain with her; he Was Strangled for his Crime: if 
it was after Conſummatjon, then che n was cunfleat, even Jure 
Noac hidarum; and He was beheaded. 


A Prieſts Dangbrer, (whether Married be anly Eſpouſed,) 3 of 


Adultery was to be hurnt. Levit. XXI. 5. The Daughter f any Prieſt, 
if ſbe prophane hor ſelf by playing the Whore, foe | prophenath her Father : 
"{ r L. 1. he all he burnt with Fire. Ih, as Mr. Selden 
f. 23. P. 48. . obſerves (d); from the unanimous Conſent of che 
Jewiſl Doctors herein, was always underſtood of ſuch a Woman cor- 
rupted after Marviage, or at leaſt after e and hates: | n 
not affect her for * e Tori nion Cine; h | 
THE manner of burning, as'they d us ele wb 2 
0 9 2066. 2 The Perton! who wes 0 ſuffer (e) was fixed up to 
dende, 145 \Iy 15. p. 5738. An Knees im Dung, Janda Towel put rouiid cher 
Neck was drawn on one ſide nd the other, (as in their way of 
beagle) till they forced Wi Mouth wide: open; and then they 
poured melted: Leal into it, ding down into her 'Bowels ſoon 
diſpatched her. Thus the Tau : repieſent it. But Bp. Pa- 


trick (upon Lerit. 200 14.) faysy/he ſees io good Authority they have 


for ſuch 2 Deſcription; che wald for lurning, being the Dune dt is 
uled for | burning-with' Fire and Fuggor. d their own Miſauꝗ tin 
the place I have juſt cited from it;) alledges, that Rabbi Eleazer oy 

Sado 


© 


Ci as. VII. f ADULTERY: 94, 
Sadok -affirmed, ( either upon Tradition or Record,) that 4 Prieſt's 3, Tet 


{ 5 . Proſecution aud 
Daughter had been burnt with Faggots for this Crime: to which the r, 
only Reply their wiſe Doctors made; was, that the Sanbedrim at that 
ame dic: not underſtand their Lawelf or Nr. e , od dig 
As the Woman was to be burnt, the perſon who had committed A. 
dultery with her was to be ſtrangled; (5) becauſe no (J 804i Ur. Hebr. L. 3 
particular kind of Death was preſcribed: for him in 1 N 36s. 
the Law. And in this Caſe, tho the Dignity and Sacredneſs of her 
Relation to the Prieſthood was an Aggravation of her Crime, they 
ſem not to have accounted it fo in his. 8 heny SAR 
Tus much for the Fews: let us now proceed to the Greeks, and o- 
ther Nations. EI TY ue | 
rin rt At ATH ENS, TS : 
An Adulterer ſuſpect, or not taken in the AF, might be bound over 25. Advtrerer- 
o his reel with baren Suredes, And if de g ennh 
were (g) convict, his Sureties were to deliver him in- wi eg dion. "Ear 195845 
to the Hands of the Accuſer, who in preſence of the Si . a an bf 
Bench might uſe him as he would, except killing him. p. Demoſthenes in Nexram. 


18 f 
Petitus gives a very different turn to this part of che Law, mzexIy 
aur” T8 ihr rds r er Which he tranſlates, Vades dato ei qui in U- 
xore deprehenderit ; and would have theſe Sponſors to be given after 
convidtion, as a Security for the Fine which the dr. might Sentence 
him to pay. But in the firſt place, we have ſeen before, (S. Killing 
in the Act,) that if the Husband had taken him with his Wife, he need- 
ed nod have brought him to a Trial; but might have killed him 
without more ado. In che next place, what need he give Security 
for a Fine, which (if any was to be paid at all) was to be paid in Court, 
and down upon the Nail? for the words, z ad rd Jnacgls — NS 
imply, that what he was ro ſuffer, was immediately, in preſence of 
the Court. I have choſen to follow Volſius, who tranſlates, Sponſores 
fubentur eum Acouſatori tradere: becauſe it appears by the foregoing Clauſe, 
Kay wer N Tx eig, A db Adi e” aber vey Guin, x, Ts 2g 
emmnAzxia Te n, | Quod: ſi eum qui dinxit viaerit, & per injuriam 
inſiliis appetitus eſſe videatur, ipſum indemmem eſſe, &5* ſponſores ſponſione 
folvi; ] and by the Natration of the Fact, the Caſe reported by the 
Orator; and by the Teſtimony of the Witneſſes thereupon, which 
preſently follow the recital of the Law 52 that the Priſoner, upon com- 
plaint to the Court of falſe Impriſonment, gave theſe Sureties, by 
way of Bail, that he might be at liberty, and as Security chat he would 
during the | whole time of his Trial: for if He Were acquitted, whieh 
could not be [ till, the Cauſe is fully f heard, hey likewiſe then, 0 and 
therefore not till then,) Were releaſed from their O bligarion, a by the 
laſt cited Caauſe of this Law : .tif he were found guilty, they werfe fo 
deliver him up in Couttite the Agcuſer; and Le, in preſence of the 
Bench, mighit take what Revenge he would upon him, Life excepted. 
This laſt | might be exeepted & becauſe: he. Was now ſuppoſed to Ack in 
cooler blood; not under he force of ſuch Surprize and Paſſion, as 


M 2 would 


| ee Of ADULTERY: Tir 
4 5. M. re would be imagined had he found him in the Arms, ot in che Bed 
= Proſecution and 1 / | pO | 
; h Puniſhment. of | his Adulterous Wife. | Rr 8 14 10 an 
pPxrrrus differs alſo from us in the latter Clauſe, i! rd Nase Ce. 
4 which he would have relate to the arbitrary Power and Sentence of 


the Judges, not the Husband or Accuſer. And this is the great Sel- 
00% Sell. Us. Hebr. 1. 3. den 's Interpretation too: who Tranſlates it, (5) Ju- 
e. 12. P. 384. dicum erat in eum pro arbitrio animadvertere, excep- 
td pand Gladii, But Wolfus's Tranſlation, | cui (i. e. Accuſatori) enſe 
excepto, eum in Pretorio, ſuo arbitratu, ut Adulterum traftare liceat, 
ſeems to me moſt natural; becauſe I think I have made it out, that 
by the foregoing Clauſe, the Sureties were to deliver up their Prin- 
cipal (upon Conviction) to the injured Husband, his Accuſer: and 
no wonder; ſince if he had 7aken him in the Fact, the Law gave him up 
to him immediately, even with power to kill. LA! a 
I ſhall only take notice farther, that tho' the Adulterer eſcaped with. 
(i) Separer in Hermoge- his Life, he was never afterwards ſuffered (i) to come 
nem- Þ: b 1 ayjt hin their Temples. They would not bear, that 
one of ſo infamous a Character ſhould be ſeen within the places de- 
dicated to Religion: and yet the very Gods they worſhipped there, 
had moſt of them been great Adulterers, if their Poets did not bely them. 
The Alultriß, As to the lewd Woman, the Adultereſs, I don't find any Judicial Sentence 
of Court upon her: but the Athenians had Laws that branded her with 
perpetual Infamy, and expoſed her to the Outrage of the PeopleQ. 
| SHE might not dreſs or adorn her ſelf: if the did, it was lawful 
for any body to tear off her Cloaths, and abuſe her as they pleaſed, 
rovided they did not kill or maim her. And the fame. liberty they 
fd, if ſhe preſumed to appear in any of their Temples. | 5 105 
( 0g Arenen. AE SCHINES (I) has given us the. Subſtance of 
«= ig” j & 635 beg i the Law in this caſe, and ſays it was the Appoint- 
Gi, 80) et; 7% M | | | : 5 
dae, fs un wie e ment Of Solon: That a Woman taken in Adultery, 
Aeg. c ie (and ſince the Indignation was at the Crime, no doubt 
ede eee, 5 Kas. it was the fame, if ſhe were not taken in the Act, 
runny A 9 NA oh but convict by witneſſes,) << ſhould not be ſuffered 
en mir. Eſchines in Ti. cc tO adorn her ſelf; or to enter into the public Tem- 
e « ples; that ſhe might not, by her Converſation, cor- 
c rupt other Matrons who had preſerved their Virtue. If the preſumed 
« to enter there, or to adorn and dreſs her (elf, he required every body 
« that met her, to tear her Cloaths, and take away her Ornaments, and 
to beat and abuſe her as far as they would, Death and maiming excepted. 
Tus Law that prohibited her to dreſs, was the greater Diſgrace to 
her, and the more effectual Diſtinction of her Character; becauſe, by 
(1) een, another Law, Women of Reputation (I) were forbid, 
r Tx; dd d waxy Yuver. _ f | W | N j 
28, Ferie de Leg, Attic. under the penalty of a thouſand Drachme, to appear 
L. 6. Tit. 4. De Adult. in leg. 1 1 1 "ER Var.” BOLL * 
lu fupracitarom. - abroad in an Undreſc. And the diſcharging her eh 
coming uit hin the Temples was the-greater Hardſhip and Affront to her, 
as it made her Condition worſe than that of the meaneſt Slaves, who 
. p were permitted (m) freely to enter there either for De- 
enn une eo enn ioc votion 


[ Infamy. ] 
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it appears, that there aas a puniſhment appointe 
| Laws, and that the Civil Ma regs was to inflict it, tho we don't know 


T emes,/|their. Punks 


| from | Alex; ab 
22 


CAP. VII. 77 Mobo 


votion or Curioſity; ; as appears from Demoſthenes, who recites this park $; Ul. nd 


Proſecution and 


of the Law, and makes the ſame Remark upon its 1 | Puniſhment. 


CHARON DAS, of THURIUNM, * 


[Tho I hive met with no other Conſtitution of his upon this ſubjedt,) 


implied the Infamy of ſuch Criminals, when he for- GAT ms 
bad (=) that any Citizen ſhould be expoſed: or ſaty- , aeg Þ ee 


186 ToAiTs, rA dene 700 


rized upon che Stage, except AeuteteFs, and Prag- S 8 de 
matical Buſy- bodies. r N 


Amongſt 4 W n 


Sofoftris 11, or Pheron ¶ as Herodotus calls him,) one of their ancient 
Kings, having convicted (o) abundance of Adultereſſes (% Pads, Stele, 1. 1. 
upon an odd ſort of Evidence, drove them all to- ?:-—Herodorms.L.2. p.81,82. 
gether, (his own: Wife ue . the reſt,) into a little W 10 and 
hurnt both them and it. 

Bur afterwards, their n provided a certain Puniſkment, as we 
learn from Diodorus. (p) For the Man was to re- (9) . jd ad edu 
ceive a Baſtinado of no lels than a thouſand Blows ; and #95 2 
the Woman to have ber Noſe cut off; that ſhe who had 1 


Geena neee Wo 
adorned her {elf to entice Men to forbidden Luſts, seele, Sees, 


a ePargiFny . 


e um rh turot- 
might be deprived of chat PRE, which was 5 moſt ne- ger. NN * 
ceflary to {er off her Beauty. eee aer pb, 


21 58 q P.I A 72 8. 
FROM the ſtory, which lian rells us „ 290 (a) Klian var. Hil L r. <<. 
Adulterer being ſeized in a cettain Town of the een and led bound 
to the Forum, or Hall of Juſtice, but: ll bp reſcued by his Friends; 
4 for that OM by their 


what f it was,) ) and the People © 7 d have had Juſtice done _ him, 
3 Loc RIAN S. 
We 50 Fawn ver of the Locrianc, c or- > 11 Mans, nt 1 
= that, an Adulterer OY ſhould. be ſentenced Err OS 
to have. both his Eyes. put out. And his own. Son proving pr 
a Criminal his way, was made to loſe one of his Eyes for it; che Fa- 
ther {in pity to him, chat he might not be quite blind,) putting out 


another of his own; that the Penalty of che Law might be 1 in ſome con- 
ſtrufign anſwered, by. the loſs of two Eyes. 


7 
1 ; 


po rake Ih che ile o TAN nοο 110115 


373 


* 15 . oo IC} 
| ) (who i 15 to have lived be- (s) Heraclides 2 de 
fore the Trojan War, ). directed, that Adulterers taken * 


in che fact, ſhould haye t beir Heads ent off rig Axe. Anda ACRE bog 

Zaleucus Was Bere (in part, at leaſt,) by.che-foreg egoing Law; the Son of 

Tennes ſulfered Death-by this; his Father him ſelf paſſing Sentence era 

en au- Cn The Wi AM „ 

And ſeveral ocher Nations, puniſhed this Crime wich Ddth 4/4 welear 
Alex. L. 4. 6/0 who had it from Strabe,"L. 16. 


» ; 
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III. Legal 
* and 
. 


Of ADULTERY? | NN. ly 
In CRoToONA; te! 


Their idee Saler ba made a Law, that Adulteters . be: lard 
_ alive. [Tiraquell, de Legib. connubial. I. 13. n. 13: from Lucian 8A 
pology pro iis qui mercede condutti ſerviunt. = IN 


SCYTHIANS. 


AMANA K ct 8, 4 Scythian King, (about the time af Conflantine; 
or after,) condemned a certain Adultereſs ro be torn in pieces by 1 
Jo. Magni Hiſt. Gothorum. L. 6. c. 25. 


The PART HIAN S, 
(z) Nec ulla denen . How indulgent ſoever to Polygamy, deteſted Adul- 


dulterio gravids vindicabant. 


Quamobrem foeminis non Fepy 5 (r) © Nor was there any Crime whatſoever 


Convivia tantum Virorum, 


Farm etiam conſpectum i inter- which they * uniſhed More ſeverely: and ſo jealous 
45 £721 Thy elec they were, that they would not ſuffer their Wives, 


not only to dine with Men at public ee bee but even to e. chem. 
The LYDIANS. bl 8 


Tuo' it was a lewd cuſtom among them, for their \ young Women 

to proſtitute themſelves before Marriage, yet ever after they were tied 
(y) Tv d dtp 5 down to the ſtricteſt Chaſtity. () © ſhe that offend- 
9 e. e ed afterwards, (fays my Author) was fare to 
ec obtain no Pardon. For then indeed ſhe had confined ' herſelf in 


cc ſpecial property to one Man. The ſame we are told of 
The THRACTANS. 
O The Þmngthns 8 e. 8 They () took no great care of their young Wo- 


Actos c, AA“ zd 0601 are 


herr Golden 1 =; ce men unmarried, permitting them to be as lewd as 


Death, or little lefs. | 


4 


03G nag. (2, 


Herodot, L. 5. . 7 ihe, ce they would: but their Wives were obſerved vi 
tc the arinibſt ſtrictneſs. And much the like we are told 1 8 


. . ASB 
e The LI BVI Ns 93 1 
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(x) 3 3 * But with a very * 9 RES : for 7 they even 
en —.— — forced their Wives, the firſt night or two of the Marri- 
ber / Feapad 5 age, to proſtitute themſelves i in Adulteries; and ever af- 
LO Polyhiſtor. c. 34.] ter reſtrained them, by the ſevereſt Laws, to Chaſtity 

Tuo' in theſe four laſt Inſtances, the Puniſhment is not ſpecified; 


yet, by the Vehemence of the Expreſſions,” it. ſeerns to have been 
2 3 8 1 0) ae y I oi 
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A People of the lower Germany, had a_Law, (edited to 65 Kal 
for them by their King Baſanus, about 3 00 years before the Birth 

„) Naptnam, Fünen & of Chriſt,) which paniſhed ()). Rapine, Theft, 4 
7 ya pak dultery, and ſome other Crimes with Dedt he a 
In dene e ver ſo offended, was brought to ſuffet wirh- 
Lal none, peceanes, Glen. our Mercy. I am very little eoncemed for either 
tp Sead ing Ton: the Chronology of this" Paſſage; or the HH fo fur 
* as it relates to Baſants. I confeſs, we have no great 
matters that may be depended upon, as 10 theſe; parts bf Europe, wich 


regard to choſe early times. But tis enough, that "= the ann 
an 


N 
TEE 


ec with little knjves; and dt each Village a freſh men te Vil e e 


for three days together, to Expoſe them; 4 


CHAP; VII of ATE *. 


and traditional Opinion, delivered to us conſſantiſtmo ommium e 
corum conſeuſu, (as. Goldaſins expreſſes it in his Preface,) r re 
and the like Laws,to, ſuch a period of Antiquity, we may con . 
chat the Puniſhment of W by Death, or other great 3 4 
was an uſage amongſt the ancient Franks. and Germans from time 
immemorial, by in veterate Cuſtom, hy ſeveral A geß before their- Conver- 
ſion to Chriſtianity. For not knowing whom to refer theſe Confti- 
tutions to, which they had inherited by long preſcription from Ber 
Anceſtors; they followed the vanity of other Nations, in aſcribing che 

to their Gods! or to ſome of the moſt famous of their Kings, "hole 
names were handed down to them with the greateſt Veneration. | 


In Ancient SAXONY, 5 


N their times 1 Heatheniſm, we read of another ſort af Pu- ” 
niſhment; which, by what Authority ſoever inflicted, (whether by 
Sentence of a Court, or only Cuſtom of the People,) falls under the 
Notion, of a Publick Cognizance. It is kd (6). In 22 

ve ＋ rt 


in an Epiſtle of Boniface ABp. of Ments,. to. fr hoe Se. ods 
1 helbald K. of Mercia. (2) ce 12 4 Married 1 2 ai hem en 


« (ſays the Biſhop,) broke her Nog Vows by. rope mano per liqueur 
uy 1 they ſometimes compel 1 


ed her to hee ſaper buſtum illius incenſe 
« her ſelf, and over her Body, when the) > oy omni —⅛ 
ce burnt it, they bang d up her ee 7 


ce times, they gathered a Com Aany of Women, e py © 
« who tearing off her Cloaths þ y the Waſt, pure E r 


« ſued her from Village to Village, KY: outging er py — corpus ejus ſecan- 
ce with Rods, and Cutting aud Pricking her Fg r 


nid, fi 


gu for orgy en N. ere 


ein ei Mylie- 
n 


— — 


« Conipany received her from the former; and u- Wr fg ü 


& ſed her in the fame manner, till they left her TS 4 


ce Dead, or near Expiring; for a caution to others Werk Abc 12 
© ro. Preſerve their heli bettet. 80 355 0 K 9eh. 7 
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A People. of Elin in 7 elo onneſus, (9 were uſed (o N Agen, $4" &. gc 
take Adulterers, and any them abont th p City, 75 po {91%;86 150 7 
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en. Head Pore. TT py 


were afterwards ds Infamous, as long at the erl. 
Adultereſs they dreſſed in a v en — 1 2 1 1 -Grac 


out any Girdle, and Ex in like manner för el 
punts Wer en ego branded he yk jo — 7 1 4 even dey TT Pl the 


A 3-34 "0 * * 2 8 Ns che A4 > ths 7 o 2 8 = 5 nt 5 
t nicht 10 Grete, thei (5) rough 


3 1 er (5) . ” Va. 6 

to f Court of þ uſtice; and wh 0 ve, 17 755 . 

ed, they Crown! d him, wth Wool, A to their ee 1 2 
nem, 5 


Contempt of bim as 4 ſo oft. effe e 9 19 85 Bell 
only care it Was to ee 2 72 2 2 * 0 
oe fold. for Db 2 5 5 


We; * But beſides 
fifty 


5110711 this 2 He Was yard 
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Puniſhment, 
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" fob. 18, zuuu TW Py 
lumex tco aui % 
ev, z Aily E iu ri 
Tet xabirmomy" 
eoniealor zr dior, 2 n 6 - 
A XUXAG meſaxbcicus, „ ole 
TW im Thy aurdr Aivor r 
rage, 3) h un A 
ters Ev, "Ovobany mr eden yet 
„dim. Toy d Abe rb rr 
& xc ber woſuigo rig „ Ab- 
5e. Plutarch. in Quæſt. Græ- 
cis. p. 291. 


Starerł, (about 6J. 
kimſelf by ſuch a Fine; ; and withall” was 
perſon,” and: could never be admitted to any public Ofhices, ung; 
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4% When they had taken a | RD * 


led her into the Market place, and ſet her Upon a 


ir be eat ſtone, that ſhe might be ſeen. by ev 

1 n they mounted her ic an af, = It 
125 PI about the City; and then made her ſtand 
again for a while upon the fame lone: after which, 
ſhe remained for ever Infamous, and was proclam- 


ed Onobatis, [one thathad ridden upon the Aſſe.] The 
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very ſtone ſhe Had ſtood upon, was from that time accountec im- 
pure, and held in great Abomination. 1 | 


Amongſt the Pis1DtANS, 5 6 35 


(1) get Thea yea The Adulterer convict (d), together with” his lend 


adult, (en Sale, dem. . Woman, was catried upon an Aſſe up and down 
the City for ſeveral Days. 


& Nic. Damaſceno.) 
And amongſt the POLANDERS, 


(e) Du Freſue loft v. Adult. Before their Converſion to Chriſtianity, (e) the Pu- 
hiſhment of an Adulterer was, to be brought to a public Bridge, and 
nailed to a Rail of it thro the Scrotum: then a Razor was laid by 
him, and he was either to cut off his own Privities entire, or to _ 
there. So Du Freſne, from Ditmar. L. ult. p. 100. 
e ene v4 
Or ancient Mechlenburgers, paniſhed, ſuch by i as "Y thave * 
in Lipfis, Eee. A. in Annal. Taciti, I. yay from Suiten, I. 7. 


Amongſt! the RON ANSs; 5 


11 vhs Hixband bf an Adultereſs, with his Friends, wild ah no ad- 
vantage of tlie Power that Romulus had given ther, (related in che fore- 
going Section,) to puniſh her by their own Authority; the Civil Ma- 
(f) Uf Eaurf.- K. in An ate (f), eſpecially the Adile, often took Co 
125 Tee, e n ta hy it = public Judicature; a 
at Diſcretion both che lewd Parties, Fine, Exile, or otherwiſe; $0 
Livy. tells us, chat Fabius Gurges (er ſo high a Fine (g) upon ſome A-. 
is) Lian Hit. L. 10. e. 31. dulteteſſes convict, chat he built a Temple to Venus at 
n .their Expence. And: the Adiles Tappulas and Raul ans 
(b) ſent another company of chem into Baniſimen. 


<a wu 44s wa 


BO TH before and after the Fl: Law, we have 1 of ach 
Criminals i in either Sex puniſhed extra ordinem, at the will and pleaſure 
** ) Son. in Jul. Cwlie. of rhe Emperour. Thus Julius Ceſar (i put to Death 
c. 48. 2 reed- man of his own, (and one for whom he had 
an eee kindneſs, ) for Adultery w ich che Wife of a Roman 
(H, Sueton. in Aug. e. 6. And 10 did Agel 


0 * 4 „ 
e 33 „ *. 4 
CY 


3 


1 * Freed-man of His, (1). one 
Proculus, (as dear to Him as the other had been to his Progeceſor, 
becauſe he was found to have àdulteräted ſeveral Matrons. The Emp. 


Opilius 


nan Vi Of AUT. 4 


Opilius Mairints was ſevere enough: for his way Was; to tye the. lewd IT, Lage, 


Couple together, body to body, and ſo burn them alive But Alte ee ü 
relian was ſeverer yet, (or to ſpeak more properly, 0 Capitoliniis in Merino || 
cruel;) He cauſed (m) two Trees to be forcibly bent r. % %% in Jude 
downward towards each other, and a Soldier Who . . 
had debauched his Landlord's Wife had his feet tied to the Heads of 
them, and ſo was torn in pieces by the Trees being let fly up again. 

Bur our chief Enquiry into the Roman uſages on this head, muſt 
be in the Pandeffs, Code, and Authenticks of their 

CIVIL Law 

IT will take up a good deal of Time, and ſome Readers may think 
it tedious : others, however, will look upon it as a matter of Conſequence, 
conſidering how many Nations even ſtill do regulate their proſecutions 
and proceedings in this Caſe very much by the Roman Civil Law; and 
others will entertain themſelves with it as a matter of Curioſity ar leaſt. 
But to throw theſe Obſervations into ſome method; we will reduce 
them under four diſtin& ' Heads. Is nA 
I. Who may proſecute. II. Who may be proſecuted, - 

IH. The manner of Proſecution. IV. The Puniſhment upon Convittion. 


1. Who may proſecute : or in other words, whether Adultery „ 4 _ 


Crimen PUBLICUM, or PRIVATUM. fecute, 


PU BLI Crimes are thoſe, (n) whereof the Accu- (% ri Sent. L. 5.8. i. v. i. 
ſation or Proſecution is permitted to any of the People, as well as to ſuch as 
are eſpecially intereſted. And Clarus inſtances in Treaſon, Adultery, Mur- 
der, c. On the other hand, of PRIVATE Crimes the Accuſation 
or Proſecution belongs only to the perſon injured, who purſues for 
his own Advantage, or Reparation of Damages; as Robbery, Treſpaſs, 
and perſonal or private Injuries of the like nature... But Clarus afterwards 
contradicts his Inſtance of Adultery (o) as a public 0 cu ib. 5. Adult. v. 1. 
Crime; and affirms that at this day it is a private one: for the Accu- 
ſation is permitted only to ſome particular perſons, by J. Quamvis, Cop. 
De Adulteriis, which we ſhall meet with by and by. We will conſider, 

_ therefore, how the Civil Law has ſtood, or ffands in this matter. 
THERE is no doubt, that by the Julian Law Adultery was a public 
Crime, and any body might accuſe for it; only the Hushand, or Father 
of the Woman had (p) the 1 If they, nei- (4) 5 4 reg. Ful. ds 4: 
ther of them, commenced a Proſecution within fo 27%, (1448. Tit. 51.14 
many days, (q) any other Perſon might; as we ſhall W Ibid. l 4. C. 1. Kc. 
{ce farther, when we come to ſpeak of the manner. of Proſecution, 

IN the firſt place, the Husband might do it; and ſo he may till. 
But if Himſelf be proved guilty of the like crime, tho it ſhall not 
(creen Her from puniſhment, it ſhall bring him in to ſuffer as well as 
Her. Juden Adulterii ante oculos babere debet, & inquirere, (r) an Ma- 
ritus, pudicè vivens, Mulieri quoque bonos mores co- n 
lendi Autor fuerit ? periniquum enim videtur N IO oo 
Pudicitiam Vir ab Uxore extgat, quam ipſe non exhibeat : que es poteſl 


13. 8iUxor.$. F. 


* 
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communicare ; fays Ulpian. By this, the judge may take Cognizance 


Prniſhments ue 
+ the Haden Adultery ex Officio. „ 

Tu Wife, accuſed of Adultery may vetort the Crime in Court upon 
her Husband, if He has been guilty of the like: for which, Briſſonius, 


cannot originally form or exhibit an Accuſation againſt him for it: as 
the Emperours Severus and Antoninus alledge in their Reſcript ro Caſſia. 

( Cop. L. 9. Tit. 9. 44 (5) Publico Judicio non habere Mulieres Adulterii Ac- 
leg. Jul. de Adult.1.1. public. cuſationem, quamvis de Matrimonio ſuo <iolato queri 
velint, Lex Julia declarat : que cùm Maſculis jure Mariti accuſandi fa- 
cultatem detuliſſet, non idem Feminis privilegium detulit. The Annotator 
here, in Van Leeuwen Edition, explains this; that «© the Woman can- 
c not proſecute her Husband for Adultery committed by him with a 
« Virgin, or a Widow; with another Man's Wife, (lays he) as the Law 
ce now ſtands, ſhe may. But this Lewdneſſe of his with a Virgin or a 
Widow, the Civil Law calls Stuprum, not Adultery. And whatever the 
preſent practice may be, as to the Womans power of accuſing him for 
Lewdneſſe with another Man's Wife; the Laws which the Annotator cites 
for it, [Nov. 1 17. c. 9. & Nov. 13 4. c. 10.] are nothing to the purpoſe. 
For the former concerns only Divorce ſued out by the Wife, and the Ad- 
vantage ſhe ſhall have thereupon : but ſays —— of Criminal Proſe- 
cutions ad penam. And the latter is only upon a Reſervation of the Wike's 
Dower c. when her Husband is proſecuted by another Family, and con- 
victed; the reſt of his Eſtate being diſpoſed of to his proper Heirs, or 
forfeited to the Crown. | 

4 Fir, Fl I took notice before, that the Woman's Father 
Alis. I. 14. $. 2. (t) may proſecute, as well as her Husband. And 

(4) Ibid. 1. 4. $. x Ge. Strangers, or whoever would, () had alſo, by the 
Julian Law, free Liberty of accuſing for this Crime; after they had 
ſtaid ſixty Days, to ſee what the Father or Husband would do. And 
e Briſonins Ad Leg. Jul. if ſeveral perſons offered themſelves to proſecute, the 


undertake it; © according to their reſpective Ages, Characters, or Intereſt 
«in the Affair: giving preference to thoſe that were related in Blood, 
or otherwiſe, to the Adultereſs; and of Strangers, to ſuch as were 
« moſt eligible for their Probity, Rank, Induſtry, and Prudence. So 
ſays Briſſonius; and he grounds it upon J. 2. Ex Lege. $: Sed & quo- 
tiens. ff. De Adulteriis., 

Bur by the Alteration which Conflantine made in the Law, Strangers 
are now excluded; and only the Husband, Father, or Uncles of the Woman 
are allowed to Proſecute. Conflantinus Imp. A. ad Evagrium. A. D. 3 26. 
n Vamvis (x) Aduſterii Crimen inter publica refera- 
Legis interpretatione conceditrur: tamen ne voleutibus temerè liceat fadare 
Connubia, proximis, neceſſariiſque perſonis ſolummodd placet deferri copi- 
am accuſandi; hoc eſt, Patri, nec non Patruo, & Avunculo, quos ve- 
rus dolor ad Accuſationem impellit.— Imprimis Maritum genialis tori vin- 

dicem 


Tir n 
von rem ob Compenſationem mutui criminis inter utroſ 


[4d Leg. Jul. de Adult. 5. 6.] refers to the Law juſt cited. But ſne 


de Adult. 5. 10. Judge (w) might determine which of them ſhould 


Dem vn. tur, quorum delatio in commune omnibus fine aliqud_ 


WS 


Sus, 
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licen efſe oportet, dec. Extraneos autem procul arceri ab Accuſitione 5. f, Zea 
cenſemus: nam etſi oinne genus Accuſationis neceſſitas Tnſcriptionis adftr r arracad 
gat, nonuuili tamen proterve id faciunt, c falſie Contumeliis 2 ont 
deformant. &c. 5 SON 3... | 818215 5 ty 
L mult beg leave to cenſure this Reſtriction, as little to the Credit 
of the Prince who made it: conſidering that through the courſe of 
three hundred Years in Heatheniſm, and the Reigns of all his Prede- 
ceſſors, who were of that Religion, Adultery was a Crime ſo odious; 
that every body (related, or not related) was allowed the Proſecution 
of it; and He, a Chriſtian, was the firſt that took off this Allowance, 
and reſtrained the Zeal of the People. The reaſon he gives for it 
ſeems a very indifferent one; that 13 5 were apt to uſe it raſhly, and 
blemiſh the Honour and diſturb the Peace of Families without good 
ounds; for with the fame breath he acknowledges, that the Accu- 
E (whoever he were) was bound, if he did not prove his Accuſation, 
to ſuffer what the Criminal ſhould, if he did prove it; which might 
be ſufficient (ſure) to deter from meddling, * was not Evi- 
dence to ſupport the Charge. Beſides, the ſuffering none to Proſe- 
cute, but the Husband, Father, or Uncles, embarraſſes the Execution 
of the Law, and may ſerve to ſcreen the Crime from puniſhment. 
For what if the Husband be ſo good-natured, or ſo unconcerned, (a 
Caſe which is evidently ſuppoſed in Law, as not only poſſible, but not 
ancommon,) that he ſits ſtill, and will not Proſecute? It may be an- 
{wered, that her Father, or her Uncles may: but is it certain, or even 
probable, that her Father, or her Uncles would fo reſent the Scandal 
of her Crime, as to to forget the Tenderneſs which their Relation 
would give them to the Criminal >. And this, ſince the Puniſhment 
was at leaſt Relegation, or Baniſhment, by the Julian Law: bur eſpe- 
cially if it were Death to her; as it was to her Adulterer, even in 
Conſtantine's time. Is it not likely, chey would rather do what they 
could to ſave her, than to proſecute her} If, therefore, the Crime de- 
ſerves to be brought to Cognizance and puniſhed, every body that 
will ſhould have liberty to ſupply the Defect or Backwardneſs of Re- 
lations, and bring it to publick Cognizance and puniſhment, 
HowEVER, this excluding of Strangers, or Perſons not related; 
has met with ſome Limitation and Exception from Modern Civilians, 
For they interpret it to hold, only ()) conflante, wel (1) e, in Reſponli | 


Papinian. 


durante Matrimonio: and the reaſon they give is 5. Na. f „ 
the ſame with Conſantine s, © that it may not be in the power and hu- 
te mour of every body, to diſturb and defame Marriages that have 
ec hitherto fat well and eaſy. But it does not hold, (according to Cu- 
Jacius,) if the Marriage be diſſolved by Divorce: and the Cale is the 
ſame, if it be diſſolved by the Husband's Death, and the be liable to 
proſecution for an Adultery committed before. Soluto Matrimonio, 
«a quoliber publice ¶ accuſari poteſt.] So alſo in his Obſervations, 
L. 20. c. 22. And James Gothofred is of this opinion too; for (lays 
He) the very Reaſon of the Law ſeems to imply it. [ Fac. Gothos 
fred. in hanc Legem, in Cop Tazopos.]_ | | 
Tb Ns 1 OUR 
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In. e Ou next Enquiry is, 


Proſecution an 
Puniſhment. 
Who may bo 
Proſecuted. 


— 
* 


bf ADULTERY. II. 


* 


II. bo may be Profecuted for Adultery. 


B v che whole Tenor of the Civil Law 49m this Head; (without neal 


ing to cite particular places,) it is evident enough; that b och the 
Man and Woman guilty of ſuch a Crime are puniſhable: But there are 


| ſme Niceties with regard to each of them, which ought to be conſidered: 


(The Man] 


(2) Briſon. Ad Leg, ul. As to the Man; Briſſonius, (Z) upon that Clauſe 
„ in the Julian Law, Ne quis poſthac Stuprum, Adulteri- 
um facito . dolo malo, puts two Caſes, which by virtue of it are 
excepted from puniſhment. One is, of him that Marries a Woman 
who is not duely Divorced, with all the proper Forms and Circum- 
ſtances in Law that are required to juſtify a Divorce, and make it 
effectual; ſo that the former Marriage is legally ſtill ſubſiſting: pro- 
viding he did not know of any ſuch defect in the Proceedings. For 
tho, in ſtrictneſs, this is Adultery; it is not puniſhable as ſuch : be- 


cauſe there was no dolus malus, or Intention of Adultery in him. The 
 Pandeffs have an expreſs Law in favour of this Expreſſion; F. de 


Adult. I. 43. ft ex Lege. i 
THE other is, of one who lies with a Married Woman (not know- 


ing her to be ſo,) whom he finds in the Dreſs of a Common Whore; 


and proſtituting her ſelf in à Common Stew as ſuch: for here alſo is 
no Deſign or Thought of Adultery, tho there is of other Lewdnels. 
To this belongs that Queſtion propoſed in Quimtilian, L. 7. c. 3. An 
qui in lupanari cum aliend Uxore fuerit deprehenſus, Adulterii teneatur © 


But for his Authority in Law, Briſſonius refers to Ff. de Injuriis, (L. 


47. Tit. 10.) J. 15. Item apud Labeonem. F. 15. Si quis virgines: And 
might as well have referred to another in the Code, which is much 
more to the purpoſe. Tis a Reſcript of Diocleſian and Maximian 3 

(% Cov. L. 9. 1. 9. and runs thus: Si ea que (a) Stupro tibi cognita eff, & 
De Adult. l. 22. ſea que. paſſim venalem formam exhibuit, ac proſtitutam mere- 
tricio more vulgo ſe prebuit, Adulterii crimen in ed ceſſat. This is di- 
rected to the Stuprator himſelf ; and therefore the laſt clauſe muſt be 


_ underſtood, not of the Woman, (tho it is true of her too,) but of the Man. 


[The Woman.) 


As do the Voman; the Laws againſt Adultery reach her, whether the 
Marriage has been folemnized, or ſhe be only eſpouſed. Divi Severus 

5% F Ad Leg. Il. de 4. && Antoninus reſcripſerunt, (b) etiam in Sponsa hoc 
ut. 1. 13. 51 Uxor-$.3- idem vindicandum: quia neque Matrimonium qualecun- 
que, nec Spem Matrimonii violare permittitur. Tho' ſhe is actually di- 
vorced from her Husband, and her Lewdneſſe committed after ſuch Di- 
vorce, ſhe may be proſecuted as for Adultery. For this was an Artifice 
of ſuch Women, as had a mind to enjoy their Crime without the puniſh- 
ment of it, to divorce themſelves from their Husbands for that purpoſe, 
without any legal cauſe. But it was provided againſt by the following 
(c) Cov. De Adwlreriis.1. 35. Reſcript of Honorius and Theodoftus, A. D. 42 1. (c) Si 
Mulier Repudii oblatione, fine ulld legitimd causd a ſe dati, diſceſſerit, ne 
viduitatem Stupri procacitate commaculet, Accuſationem repudiato Marito 
jure deferimus. She may be proſecuted alſo, tho ſhe has married the Man, 
who in her late Husband's time was her Adulterer. So Dioclefian and 
| | Maxi- 


. 
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Maximian, in their Reſcript to Phabus. (d) Commiſſim © cob fn. $I. zoe 
anted Adulterium cum eo cui ſe poſted nuptiis ſociavit, velamento Matri- Puniſhment. 
monii non extinguitur. | Pf. ION DOE 
Tu Queſtion is more difficult, whether a married Common Whore 

is liable to a Proſecution from her Husband for Adultery, or not? For 
the Negative, is cited that Law which we had occaſion to mention a 

little above. Si ea que (e) Stupro tibi cognita eſt &c. () Gov. id. l. 24. 5 e 

And this Clauſe in another of Conffantine s: (F) He / mid. 29 De Ada. 

autem immunes Judiciarid Severitate & Stupri && win. in fin. 

Adulterii præſtentur, quas Vitæ vilitas dignas Legum oh ſerwatione non cre- 

didit. For the Affirmative, a paſſage of Ulpian is alledged: (g) Sed & 

in ed Uxore poteſt Maritus Adulterium vindicare, que SBS of 
Volgaris fuerit : quamvis fi vidua eſſet, impun? in ed bid, rb 13 ® 
Stuprum committeretur. WE ne FE A 

To reconcile theſe Laws, we muſt either ſay, I. That before the 
time of Dioclefian ſhe might be proſecuted 3 but that the Law was al- 
tered in this matter by Him. Whether it was ſo, or not, I can't tell: 
its certain, that Viſtilia propoſed to evade the Julian Law, (5) by en- 
tering her Name with the Ædiles as a Common , Taciri Annal. L. 2. c. 87 
Strumpet ; and yet it ſhould ſeem, by her puniſhment, that ſhe was within 
the reach of it. Or, II. We muſt take Cujaciuss opinion: That the 
Husband might proſecute ſuch a Wife, if ſhe were not under Circum- 
ſtances of legal Infamy by her Lewdneſle. <* Uxorem vulgarem, (ſays 
« He, upon that Clauſe in * dicit de eA (i), (50 cujac. in L. 2. Payin. 
ec quæ libidinis causd vulgo fe præbet multis, con- © Aduteriis 

te tempto honore Matrimonii: At infamis non eſt, antequam depre- 
« henſa ſit, & c. So that except ſhe has been raken in the Ad; or 
proſtitutes herſelf for Gain, as well as Luſt; or has made public profeſſion 
of Lewdneſſe ; ſhe is not infamous in Lau, (I ſpeak of the Roman Civil 
Law,) how common ſoever ſhe makes herfalf and therefore may be 
proſecuted Lege Julia. And yet Viſtilia abovementioned had made (du- 


ring Coverture) ſuch publick profeſſion of Leæudneſſe; and notwithſtanding 
the Infamy, was ER and puniſhed. Or we muſt ſay, III. That 
Ulpian is to be underſtood, of a married Woman who had been common 
before her Marriage. And this Senſe, (which I think moſt probable 
of all,) the Marginal Note in Van Leewwer's Edition gives it. But Clarus 
ſays, (k) the common Opinion is, that the perſon =p (0 che Seat. L. 7 f. 4 
with ſuch a Woman, even after her Marriage, is . v.. | 
not puniſhable : and in his own Judgment, ſhe herſelf allo is not; tho 
he acknowledges, every body is not of his Mind in this. 

.'T1s certain, that tho the Wife takes up the Profeſſion of a Common 
Baud, or hires out herſelf to the Playhouſe, in hope by the Infamy of 
thoſe Characters to evade the Cognizance of the Law, ſhe may never- 
theleſs be proſecuted for Adultery. By the Julian ſhe could not: but 
the Senate, finding afterwards: the Inconvenience of that, made a par- 
ticular Act to correct it, Mulier (I) que evitande pene ID FA Full de 4- 
Adulterii gratid Lenocinium fecerit, aut operas ſuas in ee r 
Scenam locavit, Adulterii accu uri, damnarique, ex 5 enatus- Conſulto poteſt. 
So ſays Papinian. A Con- 
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& m. tige (n 12 Ad Leg. Jul A Cuncubine (m) is not puniſhable for Adultery, 


Oe © = tho ſhe afterward becomes the lawful Wife of him 
r. l in Col. ANCIENTLY, (#) neither the Miſreſſes of pub- 


he- I. x. Gr Adulterium, lick Houſes, or Taverns, nor any Servants they kept, 
| were puniſhable for Adultery : becauſe they were looked upon as Com- 
mon Proſtitutes of courſe, and their Houſes as little better than pro- 
feſſed Bawdy Houſes. But this was in part altered by Conſtantine the Great; 
and the Miftreſſes of Taverns are now within the Reach of the Laws 
againſt Adultery : tho Servants there; for the vileneſs of their Rank, as 
Slaves; and becauſe they miniſter Wine, (the grand Incentive of Luſt,) to 
the Gueſts that debauch them, are ſtill (by Civil Law) exempted from Pu- 
0%) Cov. De Adwlr.1. 29. niſhment. Que Adulterium commiſit, (o) utrum Domi- 
ODETTE is Cauponæ, an Miniſtra fuerit, requiri debebit, & ita 
obſequio famulata ſervili, ut plerumque ipſa Intemperantie Vina prebuerit. 
Ur fi Domina Taberne fuerit, non fit a vinculis Juris excepta : fi verd 
potantibus miniſterium præbuit, pro vilitate ejus que in reatum deduci- 
tur, accuſatione exclusd, liberi qui accuſantur abſcedant. &c. x 


it. III. We are to enquire into the manner of the Proſecution, or the 
TheProſecution; f 
Circumſtances to be obſerved therein. 


[ Time. By the Julian Law, the Husband, or Father of the Adultereſs have 
FO rent woke fe ſixty Days allowed them (p) after ſhe is divorced, to 
Mars. enter an Accuſation of her for the Crime. And the 
Husband beginning his Proſecution within rhoſe ſixty Days, is ſaid to do 
it Jure Mariti; whereas if he commence it after thoſe days expired, he 
is ſaid to proſecute only Jure Extranti. We ſhall have occaſion to 
apply this Diſtinction by and by. In the mean time, the reaſon of 
is latter branch of it, de jure extranei, depends upon, or is to be 
explained by the Liberty which the ſame Julian Law gave to Stran- 
(4) F. Ibid. 1. 4. $i Mari. gers, (4) or Whoever would, to enter a Proſecuti- 
En on of Adultery within four Months after the ſixty 
Days reſerved to the Husband or the Father: fo that if neither of theſe 
would proſecute in the Time preſcribed them, any body elſe might 
do it within four Months more. But tho this liberty to Strangers 
ſtands repealed by Conſtantine, as I have ſhewn in its proper place; 
pu r the Husband (r) may ſtill, (as alſo he Low 1 before,) 
Ault, begin to proſecute after the ſixty Days, jure Extra- 
nei, in alluſion to the Right which Strangers formerly had, tho now 
they have it nor. 
;) . 4d Leg. Ful, % 4 BUT if no Proſecution be entered within five 
ii. k. 29. Mariti-S. . &. . Years after the Fact committed, (s) it cannot be Pro- 
ſecured at all; ne crimen quinquennio continuo ſopitum excitetur, lays Ulpian. 
NI * _ THESE different preſcriptions, of ſix Months, 
ſeriptione. F. De Adulreris. and five Years, Cujacius underſtands thus. (t) c A- 
« dulterium ſimplex in Adultero tollitur præſcriptione quinquennii con- 
«tinui: in Adulterd, præſcriptione Sex menſium utilium. And he ſays, 
the Law favours the Woman in this matter, as the weaker Sex, more 


than 


than the Adulteter. But 'Briſſonius, in my opinion, gives à better an et” 
clearer Account of itz where he tells us, (a) that \ (0) . Ad Lag, fall de Puniſhment. © 
this Preſcription of frve Tears ſhall be compured (ir 5. ꝶu. 
the Caſe of a Wife, as well as of a Widow,) from̃ the very day of the 
Falt committed: that of fix Months, (viz. Sixty Days to the Husband 
or Farther, and the ſucceeding four Months to Strangers,) commences 
from the Day of Divorce for Adultery. So chat if ſixty Days, or fix 
Months reſpectively as before, be not paſſed ſince the Divorce; yet if 
it be full ve Tears ſince the Commiſſion of the Crime, Preſcription may 
be pleaded to any Indictment on that Head. Except in the follow- 
ing Caſes. 1. where the Proſecution, beginning with the Woman, (as, 
if ſhe be a Widow, it may; and then ſhe muſt be firſt convicted, be- 
fore the Adulterer can be Proſecuted;) ſhould happen to be ſpun 
"out (u) ſo long as till the five Years are expired. ) x A Lü. Ful. 4 
And 2. where He that has begun (w) his Proſecu- lt h 31. Quinquenniun. | 
tion within the five Years, does not heartily purſue it, but trifles in 
it, or lets it drop; and another Accuſer will take it up, and proſe- 
cute the Cauſe afreſh, and the five Years are over when he does fo. 
In both theſe Cafes, the time that was ſpent in the former Proceed- 
ings ſhall be diſcounted. 3. If the Adultery were inceſtuous, they may 
be proſecuted (x) at any time, and can never pre- (x) F wid. 1. 39.vim pft 
ſcribe on that account to the Accuſation. So alſo, n. 5. 5. lr ſerbnime. 
4. Where the Adulterer raviſhes the Woman, no Preſcription favours 
him. For Raviſement is not puniſhable by this Julian Law De Adul- 
teriis, (to the Caſes within which, the Preſcriptions ſtated by it muſt 
certainly be confined :) but by another, De vi publica, or by the Con- 
ſtitutions of later Emperours, which allow it no Preſcription at all. 

Taz Man and the Woman (y) cannot both of (3) F De Adult, . 39. Order of Pre 
them be Proſecuted at once, the Husband himſelf jim paſſin. 5. 6. 75 1 
cannot do it. However, this, as Paponius tells us, 1 | 
2 2. Arreſt, 9. n. 2. in fin.] is not obſerved in France. And in the Civil 
Lau, the Caſe of Adultery that is inceſtnous, (x) is () f wi. 1. 59. vim 
excepted. And even in common Caſes, it ſhould Pa. f. 7. beg. 
ſeem, (a) that tho one and the ſame perſon ſhall not (J F Ibid. 1. x5. Denun- 
Proſecute both the Criminals at once, (the reaſon . f. 1b. , EF 
of which, I confeſs I don't underſtand;) yet two different perſons may 
accuſe, the one of them the Adulterer, and the other the Adultereſs 
Ut quamvis ab eodem ambo ſimul poſtulari non poſſmt, & diverſis tamen 
fmguli poſſint. 1 A x Uh} 1 
REGULARLY, the Adulterer (b) muſt be firſt (0 F thid. 1. 5. Nuptam. 
Convicted, and then the Adultereſs; if ſhe be a Married Woman! 
bur if a Widow, accuſed of what was done in her Husband's Lifetime; 
the Proſecutor is at his Choice which he will begin with, 80 that 
if ſhe continues undivorced (c) from her Huss (e) Briſon. Ad Leg. Jul. 
band: or being Devorced Marries any body elſe 154975 1% F C. . 

(e) before Denunciationz i. e. before it be de- n 175 K 
clared to her chat ſhe is to be Proſecuted for her Ie. 5: 3: Nr nm 
Crime: The Adulterer ſhall be proſecuted and Convidted firſt, before 


\ Ya4 of ABU TIA. r 


5. rar the Woman be n If Dal Uh deemed In- 
— nocent, and no Proſecution entered againſt her: And tho He be Con- 
| wviffed, yet ſhe ſhall have a full Trial, to bring her ſelf off if the can. 
The reaſon of this; in the Caſe of a Stranger accuſing, is good. It 
44 ie $4 allowed, in favour of the Married Woman, (d) that 
lad. cal. the good Agreement of Husband and Wife ſhould | 
not be diſquieted, till ic plainly appear there was juſt occaſion 
for it. Yet even to this there is an Exception; unlefs the Stranger 
has firſt accuſed the Husband of Lenocimium, or conſenting to his 
Wife's Adultery. But if the Husband himſelf do Proſecute, 1 good 
Agreement is broke already; and yet the Law holds, even with re- 
card to Him. | e 5 | 
e) K. l % . IND EBD. if the Adulterer dies (e) eithet before 
wmnciaſe. $. 7.1. 18. & 1. 19. Impeachment of the Crime, or before he is con- 
(f)1. 11. Miles. $. 4. 4- victed, the Woman may nevertheleſs be Ptoſecured. 
2. 1 Laan 24a: And fo, on the other hand, f) tho' the Woman 
Oln. Miles 8. 8. De, be dead, the Adulterer may be convicted and pu- 
funto. & l. 3. Nuptam. niſhed. And tho' the Husband be dead, in whoſe 
time the Adultery was committed; (g) yet the Woman may be 
proſecuted. . F 
IT ſhould ſeem now, as if the Husband proſecuting might begin 
(% Aur, Nov. 117, With which he pleaſed. For Juſtinian directs; (H) j 
c. 8. F. 2. de Adulterio Maritus putaverit poſſe ſuam Uxorem con- 
inci; oportet virum priùs inſcribere Mulierem, aut etiam Adulterum. 
{faſcriptio 6 THE Husband; undertaking this Proſecution, muſt inſcribe, as 
mum] well as any other Accuſer; as we ſee by that Novel of Fuftmian now 
Cited. To inſcribe, is to exhibit a Libel of Accuſation, and write his 
Name to it; whereby, if he did not prove what he laid in charge 
againſt the perſon accuſed, he ſtood obliged to the fame puniſhs 
ment which that perſon ſhould; have upon Conviction. Formerly , 
the Husband had the privilege of not being bound to this. So Con- 
0% Cop. L. 9. Tit. 9. de flantine obſerved, and confirmed it, (i) in his Con- 
Adult. I. 30. Quamvis. ſtitution, Quamvis Adulterii: © Nec Inſcriptionis 
„ ©) fac. Gothofred, in dane cc vinculo contineri, cum Jure Mariti accuſaret, ve- 
« teres retro Principes annuerunt. But (&) if after the ſixty days als 
lowed him, he accuſed her jure Extranei, he would ſtill be liable to 
Inſcription and Judgment of Calumny. 
CALUMNIARIT, (lays Marcian,) eſt falſa Crimina intendere. Not 
He, who barely does not prove (I) his Accuſation, is a Calumniator 
W but He, who appears to the Court, to have laid and - 


(L. 48. Tir. 16.) I. 1. Aciſa· purſued this Accuſation with Malice, or an Intention of 
torum. F. 1. 3. & | 4 


001. cod . 158 2. efaming. The Judgment hereupon, was Lege (n) Rem- 
8. © 12. Refi Antigg. Ro- mia; and that was, to be burnt in the Forehead (u) 
nr e with the Letter C. or K. for Calumniator. But this 
mm way of puniſhing it grew into diſuſe : for Paulus (o) tells 
us, the Puniſhment was extra ordinem, or arbitrary, pro qualitate admiſſi. 
o{?) Con, bg Tie, 46. De In the Code, in one Law, it is Infamy ( p), [Infamie 


(4) hid. l. 10. ſjupplicium ſequatur. | And by a later Conſtitution, of 


Honorius 


N & 4 . 8 25 9 WW. 
Of ABU TEA. 
Honorius and Theodofins II, () it is made the fame 1 l % % 
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1 


4 85 


„III. Legal 
» 4 | d . L 1 
roſecution and 


with what we faid before of Inſcription; Calunmiantes ad vindiffant poſcat puniſhment.” 


Similitudo ſupplicii; to ſuffer the ſame puniſhment, as the perſon actuſed 
hould have done if convicted. SERW > Þ; h $9 $527 IE) 711 . . Tu _ 80 - 
 Bx1s5s0N1Us fays, (r) the Father and the Hef. 4,1) if, 44 der Ju 


band have this Advantage, that they may accuſe fer 


Adultery, withour . obnoxious for Calumny. In the Husbands caſe, 
the Laws which he refers to, do very plainly exempt him: Cop. De 
Adult. 1. 6. Jure Mariti; and ff. De Minoribus, (L. A. Tit. 4.) L 35! 
Auxilium. F. 1. Sed & in ſexaginta.| But ff. Ad Leg. Jul. de Adult. 
I. 30. Pater, ſeems expreſſſy to deny it to che Father, and ]. 14. Ts 
cujus, (in fin.) as directly againſt it in the Husband; ¶ Jure Mariti qui 
uccuſant, Calumniæ periculum non ewitant.] Which Accurſius reconciles 
thus. © Theſe latter Laws take place, where the Calumny of the Hul- 
« band or Father is ſo evident, that there is no Excuſe for it: for it would 
c not be right to ſubject them to ſuch danger, when only the grief they 
« conceived at the Injury ſuppoſed to be done them, puſhed them on 
« to proſecute, it may be raſhly, with roo much Hear, and not ſufficient 


grounds;] e leſt, knowing themſelves to be ſo expoſed, ie Hul re? 


« them from proſecuting at all, for fear of Puniſhment if they failed 


« jn the Conviction. But indeed, when it appears that the whole isa 


c 


A 


Deſign, and they only want a pretence to be troubleſome and vexa- 
« tious, {6 that the Calumny is plain ; they ought not to eſcape, if 
« they don't prove their Accuſation. However this be, if after the 
ſixty Days allowed them, they proſecute jure Extranei, they ſhall then be 
liable to the Pains and Penalties. of Calumny: for if they could hold 
in their Reſentments ſo long, there is more to be ſuſpected when they 


2 


pretend to let them looſe. & be bluod. hy 
| THz Proſecution once begun, tho it be jure Mariti, He muſt go on 
with it; except there be expreſs leave from the Court to let it fall: which: 
Leave the Law calls Abolition. For this we have a ſmart Reſcript of 


* 


his Proſecution by default. They tell him, (s) «He 


0 


Valerian and Gallienus to Arc heſilaus, who it ſeems had a mind to drop 


(5) Abolitionem Adulterii 


* 


0 


. d in cujus officio Accuſatio fug- 
© Proceſs had been begun; and would find himſelf at inftirura, adire eber Ge 
« much miſtaken, if he thought, that deſiſting with- igimaxe el Anbieter. 
« out Abolition, or Leave from the Court, the Se- ade, gin Aoione deli: 
« natus-Conſultum would not reach him. And know od. t6l furaruty locum hon 

W | ifle: diverſum enim Divi 
25 this farther 5 (lay they) that the Law has, oe Principes ſeæpè fſanxerunt ; 

W Quin, hoc ampliùs ſcias, nul- 
« this account, deprived you for the future of all am fuiſle ribi nee pore- 
* Capacity of proſecuting ſuch Accuſations: for by des quin & Decreto Pau 
* Decree of the Senate, and the Petronian Law; He Viel Cheat Ae bee 
vo in right of a Husband proſecutes for Adul- peregir, nunquam role hve 
* CE :rimen. deferre permittitur, 


tery, and does not go through with it, is never Cov. L. 9. Tir. 9. De Adul- 
cc fi | _ F | ſe 2 12 teriis l. 16. Abolitionem. 
atterwards permitted to accuſe of that Crime. A 


, i 


This is bur declarative indeed, of what was Law before: but it is con- 
veniently laid together. The Senatus-Conſultum xeferred to, is the Tiur- 


pilian; whereby the Puniſhment incurred by one that begins a proſecution 
0 Judicii 


ought to apply to the Preſident, before whom the Criminis poſtulans, Predem, 


CAbolirion. 


>> — 
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Pumiſoment. 


Ws 
Prniſhment, 


L Infamy. ] 


of Apur r ERV. | 18, 117. K 


Fudicii publici, and deſiſts without Abolition obtained of the Court, is 
a Fine of five Pounds of Gold; as we learn from F. De Prevaricatione 
(L. 47. Tit. 15.) I. 3. Præwaricationis $. 3. Si ided quis. The laſt Clauſe, 
of being rendered incapable of proſecuting again for Adultery, has its Law; 
in f. De Prevaric. I. 5. Accuſator. and in F. Ad S. C. Iurpil. (L., 48. 
. 18. . Vi deſtiterit. TI 3 (£6 84 
THE fame is to be obſerved by the Father or Uncles, if they proſe- 
cute: they may withdraw the Indictment, but it muſt be with leave of 
the Court. [Cop. De Adult, l. 3 o. ue And it muſt be deſired 
(% Calvini Lexic. jurid. for juſt cauſes; alledging Miſtake, Raſhneſs, Paſſion, 
v. Abolitio. or the like, (ss) for having begun the Proſecution 
too haſtily : not from ſecret Corruption, or compounding the thing for 
Money. For Dioclefian and Maximian; and before them, Alex. Severus 
0 Cov. De Tranſat. (L. (7) provided, quod tranſigere, vel paciſci de Adulterio 
2, Tir. 4.) 1.1. Tranjgere-S non liceat. The reaſon of which, Alciat (u) gives 


Cop. De Adult. l. 10. De Cri- | | : ' 
wine. from Bartolus and Baldus: © Solet enim ſæpiſſimè 


N Trl. 1 0h « & clam committi; humaniterque Mæœchi ſecum 
35. [Operum, Tom. 3. col. _. & 'h 12 grun 
756.) © actum putarent, {1 pecunia Stuprum emere po 
« ſent. But if the Fact be only ſuſpected, and the Evidence not full, 
Alciat is of opinion that it may be compounded; but even then, it 
muſt be before, and not after, Proſecution begun. 

Ir remains now to give an Account, | 

IV. What the Puniſhment formerly was, and what it is flill by 

the Civil Law, upon Conviction of Adultery. | 

Ar TER fo long a Title in the DrexsTs, Ad Legem Fuliam de A. 

dulteriis coercendis, and ſo much nicety of e there with regard 


to the Proſecution of the Crime; it may ſeem ſtrange, the Compilers 


of that work ſhould entirely forget to acquaint us with the Puniſhment. 


But I take the true Reaſon of their neglect in this matter, to have been; 
that the puniſhment judicially inflicted Lege Julid, (whatever it was,) 
had long before been abrogated and changed by Chriſtian Emperours: 
and therefore, ſince it ſtood repealed, they ſuited their Compilation 
to the then preſent State of the Law; and taking no notice of an 
obſolete vl ay took into their work only ſo much of the old Lex 
Julia, as they found ſtill in force, for the reſolution of ſome caſes 


that might happen, and the regulation of certain Circumſtances be- 


longing to the Proceſs. 1 
I T's true, from other Titles there, we learn ſome Incapacities chat 


affected, (and I preſume, may yer by Civil Law affect) the Criminals; 


and theſe, partly from the Julian, and partly from their Common Laws, 
the Jus Prætorium, &c. As Firſt, Infamy. 
AN Adulterer convict, is not to be received into the Army. So 
(») f. De remilitari. (l. Arrius Menander. () Adulterii, vel aliquo Fudicio pu- 


4 f. „ ©" plico danmati, inter Milites non ſunt recipiendi. If 


1 in it, and convict of Adultery while he is ſo, he becomes ſo 


infamous, that the pronouncing Sentence upon him for that Crime 
ſhall, without farther declaration, diſcharge him of his military Oath; 
FOB e and 


Cnan; VII. of: ADdviT& ry. | 10 
and being thus Caſniered, he ought not to remain in thè City, dr o- J Mr: 


| Proſecution and 
cher place, where the | Emperour ſhall at any time „ (*) f * ky 8 kae, ct 
be: reſident. (x). Miles, qui Lege Julid de Adulteriis © Sod wir. d u % 
fuerit damnatus, ita infamis eff, ut etiam ipſa Seitentia eum Sactamento; 
Ignominie causd, ſolvat. Ignominid autem miſſis, neque in Urhe negue 
alibi ubi Imperator eft, morari licet: {ays:Ulpian, Nor being ſent to 
take his Trial for it, tho; acquitted, can he ever be received into the 
ſuum remittendus eft ; nec recipiendus - poſtea volens Vi cum ue. f. 6. 
militare, licet fuerit abſolutur. P 
TRE Adultereſs is infamous, if convicted, tho ſhe was not taken 
in the Act; or, if ſhe were taken in the Ad, tho never Proſecuted. 
So Ulpian. ; Quod ft non fit deprabenſa, (z) dannata; 0 27 Na n 
autem, idcircd notetur; quia publico Judicio danmata 14. Qua in Ada. 
eſt: At fi deprehenſa quidem fit, damnata autem non ſit, notata erit. 
Ego puto, etſi abſoluta fit poſt deprehenſionem, adhuc tamen notam illi obeſſe 
debere: quia verum eſt cam in Adulterio deprehenſam: quia factum Lex, 
Non ſententiam notaverit, \ Lech bing | ;$ I bk 76 481 
SECONDLY, As a Conſequence of-this Infamy, they are not ad- (xe adwitted 
mitted witneſſes to a Will, or in any Court of Law. A Will is Inva- 
lid, and no Inheritance or Diſpoſition can paſs by it, if ſuch a one's 
name be put in Atteſtation of it. Scio quidem tra- (% fr De las (L. 23 
Fatum (a) eſſe, (lays Papinian,) An ad Teſfamentum 7" Fel. 16. dei q. 
faciendum adbiberi poſſit Adulterii damnatus ; Et ſanè juſto Teflimonis of- 
ficio ei interdicetur. Exiſtimo ergo, negue Jure Civili Teffamentum valere, 
ad quod hujuſmodi Teftis proceſſit 3 neque Jure Prætorio, quod Jus Civile 
ſubſequitur : ut ntque Hereditas adiri e eo, neque Bonorum poſſeſſio dari 
peſſit. So (b) Paulus allo; Proßibet Lex Julia de A (6) f. cod. Ti, 1. 13. & 
Adalteriis Teflimonium dicere condemnatam mulierem 148, H. 1 L. 40. f. K. 
LAST ILV, Neither the Adulterer himſelf, not any other perſon may 
marry the Adultereſs. But this we reſerve for à Section by its ſelf. 
THESE things, however, were fat from bei All the Conſequence 
of their Crime. Lex Julia, as we R Paſſages in the 
Roman Hiſtorians and Poets, had à ſeutre Puniſb ment fot ſuch as were 
convict of Adultery: but what that was, our Civil Lawyers, Commen- 
tators, and Criticks have been much divided in their Opinions. eee 
SoM ſuppoſe it to have been nd! leſs than Death; grounding up- Tannen & 
on what is ſaid of it in the Inſlitutes, where the words do indeed ſem yy 
very .exptels to the purpoſe. x (c ) Lex Julia de RY | PRI Ly 4. Tir. 18. 
dulteriis coercendis, non ſolum temeratores alienarum be Mlics Faicu. 5. 4. 
Nuptiarum Gladio wars ſed eos qui cim Maſe culis &c. | But in 
the firſt place, to break the Argument from this Paſſage, Menochius 
has Very well. accounted, for the Expreſſion: When N dy walls * Abitr. 
he ſays, (d) that ce the Julian Law being the firſt» Bl. Or 4190. 30. 
« that inflicted, Pains and Penalties: [in Judicial, Courſe] for Adultery ; 
and being altered and augmented; from time to time by Conflantine 
tcand other Roman Princes; che Compilers of the Code included all 
theſe Alterations. and Augmentations under the briginal Title, of Lex 
*Ff1114) ; e O 2 8 ce Julia 


* 


— 


\ 168 


3 Julia 


bf ADPUT TERM n 


&« | aw de Adulteriis, does not intend that (ſtrictly) which was made by 
te Auguſtus; but along with it, and under that general Name; the 
ce Conſtitutions of other Eniperouts ſince, relating to che matter of 
te that Law. To confirm « "i give me leave to oblerve, that the 
very Phraſe which Fuſtimian uſes, | temeratores alienarum Nuptia- 
rum gladio punit,] ſeems to be borrowed from Conffantine's Law (which 
we ſhall meet with in its place,) expreſſing it, Sacrilegos Nuptiarum gla- 
dio puniri oportet. As Menochius has ſolved it, fo do Fabri, Hottoman; 
(+) 8444 Us, Hebr. I. 3. Cacius, Balduinus, and Mr. Selden (e) alſo unders 
c. 13. P. 384 ſtand it. And this I believe to be the true Solu- 
tion. For, in the next place, we have ſufficient reaſon from the Di- 
geſts, as well as other remains of Antiquity, to conclude, that what- 
ever the Puniſhment was, it was not Death. 5 Tur 
Tus we argue from thoſe Paragraphs in the Title De Teſtibus, 
[I. 14. & l. 18.] which diſcharge Criminals, convict of Adultery, from 
being Witneſſes in any Cauſe: and from that alſo, De his qui notan- 
tur &c. [I. 2. $. z.] and that De re militari, [l. 4. §. 7.] not fuf- 
fering damnatos Adulterii to bear Arms for the Public: all which have 
been more largely cited juſt above, under the Head of Infamy; and 


all of them plainly ſuppoſe the Life of ſuch Criminals not to be touch- 


(O Cujae. ad l. 9. Tit. ed. But the Argument which Cujacins (f) looks 
9. Cov, De Adulteris. 6 upon as the beſt; and not to be evaded, (as thoſe 


other Arguments may, ) by ſuch a ſuppoſition as we find in |. 9. 


Co v. de Adulteriis, | fi quocunque modo panam capitalem evaſerint;] is, 


that from Tit. De Queſtionibus 3 where Stu 5 Adultery, (g) ag- 
(e) H. De elit, pravared by the guilt of Inceſt, and becoming 'there- 


{Io 43. „ 1) -þ $8 


quis viduam. by a complicated Crime, (as Marcian himſelf takes 


notice there,) is puniſhed only by Deportation to an Iſland; which, 


how ſevere ſoever in the Civil Conſequences, falls ſhort of Death. 
THz Puniſhment, therefore, by the Julian Law, (Urictly under- 


ſtood, ) muſt have been not only leſs than Death, but leſs than Depor- 


[ Relegation. ] 


tation or Exile: and it is, with the greateſt probability, concluded to 
have been Relegation. How this differed from Deportation, or Exile, 
our Gloſſary will ſhew. 7 ab 10 iges 
(% mem Auma. L. b. e. r. THus Viſtilia, (h) an Adultereſs convict, was 
(N sees in Aug; e. 6g. fent to the Iſland Seriphos. The two Julias (i) alſo 
(Auguſtus s Daughter and Niece, ) were puniſhed the fame way. So Man- 
(0 Neis Annal. L. a. e. go. lius, the Adulterer of Apuleia Varilia ſuffered: ( for 
00 2lini L. 6. Epi, 31. Iraſy and Africa were interdicted him; which is what 
they call ſenpliciter relegari. And the Adulterer (1) of Galitta was thus 
puniſhed by the Emperour Trajan. oor ift ah 
Bur the words of Paulut, (if we allow the following Paragraph in 
his Sentences to be genuine, ) are fo full and clear in this matter, that 
(m) Fol. Pack Sent recept. nothing can be more deciſive. ( Adulterii con- 
lea. Lr a, De duk. S. 1j. Ce victas Mulieres, dimidid parte Dotis, & tertid parte 
«© bonorum, ac Relegatione in Inſulam placuit coerceri: Adultetis verò 


dic, part in Inſulam Relegatione, dimidiam bonorum partem auferri 


2 ey dum- 
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te dummoddò in diverſas Inſulas relegentur. This Paragraph I find in 5. u. | Togo 
three Editions: In Cujaciuss of the Theodoſian Code, with e Fragments Pda, 
of ſome ancient Lawyers, printed at Paris by Sebaftian Nivelle, 15866. 
Folio; In the Geneva Edition of that Code, and the Fragments, 15.93: 
470. And in Ritter/buſius's of Paulus, at Norimberg, 1594. But it is ? 
not in Van Leeuwen's Corpus Furis Cialis. of 
Coj Acius, who profeſſes hiinſelf all along of the opinion; that 
Relegation, (not Death, or Deportation, ) was the puniſhment by the Ju- 
lian Law; and had _— * 1 1 it in ſe⸗ PE | 
veral parts of his Works, from ſome of thoſe - Papin: De Adult. ad l. 11. 
. mentioned above, and from ſome I +38 >. ned 
himſelf at laſt, as an entire Confirmation of it, (o) up- (0) 8 L. 21. e. 17. 
on the paſſage abovecited from Fulius Paulus, which he had not before 
diſcovered. And indeed, it gives us at once a ſatisfactory view of what 
that Law inflicted for Adultery, both upon the Man and the Woman. 
Upon the Man, the forfeiture of half hir Effate; upon the Woman, that 
of half ber Dower, and one third part of her other Poſſeſſions: and up- 
on both of them, beſide chis Forfeiture, Relegation to an Iſland ; but 
not both of them to the {ame Ifland. So that now, now amplius wobis 
fit querenda pama Legis Tulie. NA 25518 3 
Bur nevertheleſs, it may be fit to conſider here the Objection ſtart- 
ed by Briſſonius. (y) If Relegation was the Julian ,, 
Puniſhment, how came the Roman to think it ſo Ault 5 2. 
from it? And what occaſion. had Juvenal to call it, — amaram, atque 
milder puniſhment for ſuch à Crime as this, than Relegation; by which 
their Civil Freedom and Privileges remained untouched. To this Briſ- 
ſonius himſelf anſwers; that it was not merely the Relegation, but the 


, (v ve in libr. ſing. 


other penalties added there; which made that Law fo terrible: for Wo- 
men convict upon it might newer marry again, nor could be admitted 
to give Teflimony in any Court, but were under public and legal Infamy. 
Yer this does not ſeem to carry ſo much Terror in it, (nor does che 
loſs of half her Dower, &c.) as what he takes notice of farther; the 
power given by the Julian Law to ſome perſons, to kill the Criminals, 
if taken in the Act: of which I have ſpoken before, Seck. II. And this 
is moſt probably what Juvenal aimed ar, when he ſaid, it was a Puniſh- 
ment which even Mars and Venus, (who we know were taken in Bed 
together) had reaſon 10 be afraid of. Nor is it a wonder, that Tiberius 
interpoſed for his Kinſwoman Yarilia, in tenderneſs, to ward off the Sen- 
rence by the Julia Law, if it were only Relegation: for Relegation, in 
this caſe, was of the ſevereſt kind; it was into a remote Iſland,” at a diſ- 
conſolate Diſtance from all cheir Friends and Concerns; and there they 
were confined, ſo as not to ſtir out of it; either for a certain term of 
Years, or for Life, according as the Sentence was: therefore he miti- 
gated the Law with reſpect to Her, and only ſent her to teſide two 
r nates nr) ing nay 


SUCH 


$. Ul. l SUCH was the ſtated Puniſhment of Adultery for three hundred Vears 
— or upwards, till Conſlantine the Great made an Alteration of the Civil 
tera tion | | Bu 


Conſtantine, Law herein, and puniſhed that Crime with Death. 1 + 1 


( cb, bg. Tr. 5. b ANV Adulterii Orimen Scc. J which Cons 
adult. l. zo. Emin ſtitution having ſettled ſeveral Points, with. regard 
to the Accuſers, and the Proceſs upon Adultery, (referred to, as TS 

| was occaſion, more than once before,) concludes with this penal San- 
ction; Sacrilegos autem Nuptiarum Gladio puniri oportet. So that they 
were to loſe their Heads for it. Wit N \ 
Tr1s Clauſe, indeed, does not appear at the end of that fame Conſti- 

(7) Cijacii Obſerv. L.. e. ii. tution, as it ſtands in the Theodofian Code: and (r) Cu- 

| jacius therefore thinks it to be none of Conſflantine s, but added by Ti. 
bonian from ſome other Law. For he will have it that Conſtantius and 
Conſtans, (Sons to that great Emperour, ) firſt made Adultery capital. 

© (4) $410, Us. Hibr, I. 3. Mr. Selden goes farther; (s) and will not have it doubt- 

c. 12. p. 387. ed, that before Juſtinians time, Adulterers were not, 
by any received and conſtant Law of the Empire, puniſhed with Death. 
Bur with the leave of thoſe great Men, and others who may 

be of their. mind in this, I think there is good Reaſon to ſuppoſe, 
that in the time of Conflantine the puniſhment was Death. 
FOR in one of his Edicts to Catullinus, A. D. 3 14. we find him giv- 

(2) Cop. Tazov. I. 9. 15. ing Direction to his Judges, (t) Ne. CAPITALEM in 

40. De penis. l. i. quempiam promant, ſeweramque Sententiam, (and he in- 
ſtances in ADULTERY, Murder, Gc.) till the witneſſes were all clear 
and unanimous in the main point, and the Conviction full. Now from 
hence it appears, that Aale was at that time puniſhed capitally- 
And tho I am ſenſible, that capitale ſupplicium, in the Ages before Con- 
ſtantine, was not reſtrained to Death, but uſed alſo for Loſs of the Ro- 
man Freedom and Priwileges, | F. de Verb. ſign. I. 103. licet.] condem- 
nation to the Mines, and Deportation; ¶ ff. de penis l. 28. capitalium:] 

I amv miſtaken, if in that very Reign, or a little earlier, in Diocleſian s, 

ir did not begin to be underſtood only of Death. But I am farther 
confirmed in it, that we are to take it ſtrictly in the preſent caſe, by 
obſerving, that Adultery is joined here with Murder; which as a molt 

%% TA Leg. Gon. de atrocius Crime, was then, and long before, (u) pu- 

icariis., (L, 48. Tit. 8.) . | * | ; 

1:3.76:5% niſhed with Death; the Deportation appointed for 
it by the Cornelian Law, being ſet aſide by Cuſtom, in the puniſh- 
ment of ordinary Perſons at ny N dd TT. 

Ix the next place, I would argue from a Law of Conflans, the Son 

and Succeſſor of Conſtantine; where prohibiting groundleſs and trifling 

Appeals (moved only to the Delay of Judgment,) in Capital Cauſes, 

he writes thus to Catullinus, A. D. 33 9. which was but two years al- 

7} Co 7995, rerche Deccae of hs Father. Oporteat (pub 

l.. . ict Inflituti reſpeftu,' confeſſione detefios Legum ſeve- 

ritate punire; nec fruſtra V1T AM differentum moratorias provocationes 

admittere: ſed delatum Adulterii Crimen, & queſtionibus adbibitis adpro- 
batum, pari ſceleris immanitate damnare, &c. It ſeems evident to me 
from 


r 
. * 
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from hence, that before this Conflitution, war made, the puniſhment was Pt 
Capital in the ſtricteſt ſenſe: for he finds fault with Catullinur, for Pmifomene: 


having too eaſily admitted dilatory A s upon Trials for Lit and 
| panel in 7 Caſe of Adultery. e at the lattet 0 of 
he does himſelf give order, that Adulterers ſhall be puniſhed. with 
Death; yet all that Conſtans did in chis, appears to be only a new 
ſeverity in the kind and namer of the Death: but by what is above 
recited, tis plain that Death, (tho a more ordinary and eaſy kind of 
it,) was the Judgment then already in force upon Conviction. And 
ſo it was, moſt probably therefore, in his Fathers time, who died 
but in A. D. 337. 70 33 Of AT won Tre) 


* 
* 
** 


|  WHarT Gothofred obſerves (x) IS true: howevet ; | 650 Fat. N jol 4 | 


that there is no ſpecial Reſcript of Conſtantine extant, E *t- 


* 


= . * 
E r 
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by which it may appear, that He firſt had appointed Death to be che 


- puniſhment of Adultery. But I can't ſee what reaſon we have to dif 
pute the Authority of Juſtinian, or his Compiler Thibowan: who tho 
they have tacked that Clauſe, [ Sacrilegos Nuptiarum Gladio 1 15 opor- 
tet,] to an Edict of Conſlantines to which it did not originally belong; 

may yet be reaſonably preſumed to have taken it from ſome other par- 


ticular Conſtitution of the ſame Emperour, which is now loſt. Eſpe- 1 
cially ſince Juſtinian himſelf, in Nov. 13 4. c. 10. refers us expreſſly - 


to Conſtantine for the puniſhment of Adultery; and having given us 
in his Code no other Edict to that purpoſe, under the name of Con- 
ſtantine, than J. Quamvis above cited, muſt evidently relate to that 
ſanguinary part, (the only punitive Clauſe in it,) as His. 


4 


Bur whatever becomes of the Father's Determination, che 50% 
was ſevere enough in this matter: for thus he ends his Reſcript to 
Catullinus (A. D. 3 39.) the former part of which, we had occaſion 
to look into before. ee de eee eee 
E 1 Decree Nos LU ta: 
tanquam manifeſtos Parricidas, inſuere culleo vivos, ms, &. 1:4. in fn. 
wel exurere, judicantem oportet. By this the Adulterer was to be pu- 
niſhed as a Parricide; to be eue up alive in a great Sack, together 
with a Dog, a Cock, a Serpent, and an Ape; and then throw into the 
Sea, or into a River. (z) Or elſe he was to be burnt: , 8 
And this was the puniſhment of Parricide in Jul. 4 E 48. Tir 
427 VL 6 4 | „ * 9.) J. 9. Pana Parricidii. & 
Paulus's time; as we learn from his Sentences, L. Ses. I. 9. Tit. 17. De hi 
5. Tit. 24. Ad Leg. Pomp. de Parricidiis. The Rea- !“ PA Ws l. unic. 
ſon of Conſtans for e Adultery. as a manifeſt Parricide, is ac- 
counted for by Got hofred in his Notes upon this Law. It is, (fays 
he,) becauſe all the Hope and Security of Parentage, or Relation. in 
Blood, is deſtroyed by this Crime; and Marriage, whereby all ſuch 
Relation, Families, and Deſcent do legally exiſt; is violated. 
Bur this Severity laſted not a, great While. For (as Gothofred ob- 
ſerves there alſo, from Ammian. Marcellinus, L. 2 8. c. 1.) in the Reig 
of Valentinian I. (A. D. 368.) we find Conſtantines Law again in » 
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$a: — and how long it had bee ved before, we know not Ci hegt a 


Puniſomer. Senator was beheaded for Adultery: cervice periit abſciſcd, ſays the E- 


ſtorian; which is the fame: with Gladio punitus by I. Qu 
De Adult. + 2.0 G brink 8 \ | hem 1 Pe. 5 

AND ſuch, for ought 1 know, the regular - Punifliment continued, 
till Majorian altered it again in the Weſtern Empire, about the Year 
460, and reduced it to Relegation, (as it was formerly by the 'Fulizn 

( fr. Gef. 1. l. Law,) or Deportation at the moſt, (a) with Confiſca- 
ſuprä citatam Cop. Tuzo»- ion of Eſtate, and the Power of Filling the Adulte- 
ret if he returned. The Novel by which he ſettled it thus, is ob- 
ſcure and barbarous enough; as we meet with it (6) at the end of 

(5) Novell. Majoriani Tit. ſome Editions of the Theodofian Code. But Mt. 
2% cd, Edie. Paris 1586. Selden, from a Manuſcript which he had, has (c) gi- 
2 1.369. 3% ven it us correctly: and as He has publiſhed it, 
Majorian blames Rogatian as too mild, in condemning the Adulterer 
to a temporary Relegation only, and that he ſuffered him to eſcape with 
Life; but whereas he was returned without leave, he orders him (and 
every other Adulterer for the future,) Deportation, and Confiſcation of 
all bis Eſtate; and that if he came within Italy again, any one that 
would might kill him. : ft 


enen 
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F 1 „ 4 2% 

* 3« 1 14 4 3s 

5 44042 4 47 ww 4 1 
—— 


Juſtinian's , T HE great Juſtinian, however, revived once more the Law of Con- 


teration; and 


the preſent ci. flantine, and puniſhed the Man with Death; but the Woman, | with 
e, confinement to 4 Monaſtery: which being the laſt authentic Settlement 
of the Penalty, by what we call the Roman Civil Laws, is at this day 
the puniſhment in force for Adultery, fo far as the Authority of thoſe 
Laws has been received-in Europe, and where local and national Sta- 
tutes have not altered it. % 

Juſtinianus A. Muſonio, Ptæf. Urbi. A. D. 541. 
—T— - $1 did (4) Anas; crover_ ries, len 
Adulterer.) nulli Fudicum licar, &c. illas pænas & peccantibus inferri, quas Conſtantinus 
dive Memorie diſpoſuit : Et illis ſimilibus ſubjictendis pænis, qui medi 

Miniſtri hujuſinodi impio crimini facti ſunt. 15 
* TH1s puniſhment is beheading, as we obſerved before from Con- 
ſlantine: but whether He reſtrained it to the Man, or not, the 
ſequel of the Law ſhews that Juſtinian ſo reſtrains it; for the 
Noman is ordered to a Monaſtery. Juſtinian, indeed, has ſo far 
enlarged it by this Clauſe, that the Puniſhment of Death is ex- 
tended to all that are knowingly aiding and aſſiſting in the Adul- 
tery, as well as to the Adulterer himſelf. As to the preſent Praxis 
of the Civil Law, Clarus fays (e), It holds for 
dulteri Death to the Adulterer : but almoſt all Provinces 
have changed it, and puniſh him only by a Fine. So it is com- 
monly in the Statutes of Italy. And in France, their Cuſtom is, 


(e) Clari Sent, recept. L. 5. 
$. Adultcrium. v. 7. - 


| not to puniſh the Adulterer at all. | — 
927% Dx Sub ſtantid verd Adulteri, fi habeat Uxorem, Dotem, & propter Nup- 
tias Donationem ei ſalvari; aut partem a noſird Lege datam, ft dotalia In- 
ſtrumenta non ſubſecuta ſunt, Refiduam wverd ejus Subſtantiam, ſi quidem 
fmt Aſcendentes aut Deſcendentes uſque ad tertium gradum, accipiant Hi 
ſecun- 


upplicari hec jubemus ob 


in Monaſterium mitti: Et fi quidem intra biennium recipere eam Vir (uns 


Txas; VII. A ASErr ry. — 
ſccundim Ordines & Grads. Si werd non ſunt hujuſmodi aliqud, "Fiſe 


1 1 


'By this, the injured Husband has no Advantage at all from the E- 
ſtate of the Adulterer; (whoſe Death for the offence, is ſuppoſed a 
ſufficient Reparation :) but it is diſpoſed of * his Aſcendants or 
Deſcendants, if he has any; reſerving to his Wife (if he has one) her 
Dower and Nuptial Donation; or in default of theſe, confiſcated 
to the Crown. 

ADULTERAM wverd Mulierem, competentibus vulneribus ſubactam, 
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E Adulicrek ; 


ſcourged, and 
ſent to a Mo- 


voluerit, poteſtatem ei damus hoc facere, &c. — Si verd predifium tempus W— 


tranſierit; aut Vir, priuſquam recipiat Mulierem, moriatur ; tonderi eam, 


G. Monachicum habitum accipere, & habitare in ipſo Monaſterio in onmi 


proprie ditæ tempore. 


T rx puniſhment appointed here for the Woman, is, to be ſufficiently 
ſcourged, and then put into a Monaſtery. If the Husband will receive 
her again to his Bed within two Years, he may : bur if that time be 


clapſed; or if He dye before, and has not received her; ſhe is to be 


 ſhorn and take the habit of a Nun, and remain there for life. This is 


preſcribed alſo by the Canon Law; | Decretal. L. 3. Tir. 3 2. De Conver- 


ſione Conjugatorum. c. 1 9. Gaudemus.] only it names no time within 
which he may receive her. But Bajardus of Parma 


(f) juſtly finds fault with this way of puniſhing. 7 for. 5. Adult. 

«Ir is very unfit, (ſays he,) that n KAR 

« Law was to be ſtoned, ſhould now be ſent into a Monaſtery, where 
ee ſhe may corrupt the Religious that are there: for it often happens, 
cc that the Company of wicked people corrupts the good; = it is 
ce hard for one that muſt aſſociate with them, to keep uncorrupted. 


(7) Baj. Parm. in Addit. ad 


„ who by the Divine 


Whether it is to avoid ſuch an Inconvenience, or for what other rea- 


fon, I know not; but in the modern practice, %) ctari Sent. I. 5. C. A. 
(as Clarus (g) tells us,) Women convict of Adul- du. v. 7: ON 
tery, have ſometimes been condemned to Fuſtigation, [to be beaten 
with Clubs,] and arbitrary Exile; and ſometimes, only to be ſcourged 
for two days together: a puniſhment by far too mild for ſuch a 
Lewdͤneſſe. . | 
ET ft quidem habeat Deſcendentes, duas partes accipere eos ſubſlantie ; 
reliquam wer tertiam partem Monaſterio, in quod mittitur, dari. Si 


Diſpoſal of : 
— Eee 


verd De ſcendentes non fuerint; ſed Aſcendentes inveniantur, non con ſen- 


tientes hujuſmodi Iniquitati; quatuor Uncias eos ſecundim Leges diwi ſas ac- 
cipere : otto verd Uncias dari Monaſterio, &c. Si verd neque Deſcenden- 
tes, neque Aſcendentes habeat, aut Aſcendentes conſenſerint hujuſmodi Ini- 


quitati , onmem ejus ſubſtantiam accipere Monaſlerium illi conſervandum : 


ut per onmes caſus Viro patta dotalibus illata Inſtrumentis ſerventur. 
Hz RE, the Husband gets nothing of the Effects of his adulterous 
Wife to Himſelf : but two thirds go to her Children, and one third 


to the Monaſtery ; or if ſhe has no Children, but has Parents living 
+ who were not conſenting to her Crime, one third to them, and the 


other two to the Monaſtery ; if no Parerits, or thoſe ſhe has were 


P con- 
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conſenting to her Crime, then all her Subſtance follows her to the 
Monaſtery. However, by the laſt clauſe, what was reſeryed to the 
Husband by Marriage Articles remains good to him. 
I (b) Nev. 17. 5 N 71 By another Novel (h) of Tuſtimian's, all Privi- 
Frindijum., lege of Sanftuary is denied to Adulterers. Negue 
autem Homicidis, neque Adulteris, &c. Terminorum i e. Templorum] cu- 
ſlodies cautelam; ſed etiam inde extrahes, & ſupplicium eis inferes. &c. Y 
But the Canon Law has ordered otherwiſe. vid. Decret. Gratiani, 17. IF 
qu. 4. c. 9. Reum. & c. 35. Id conflituimus. & Decretal. L. 3. Tit. 49. "MF 
De Immun. Eccl. c. 6. Inter alia. 
AND thus we are at laſt got thro the Jus Civile Romanorum upon this 


Section: but we muſt take ſome notice alſo of the Feudal Law, its 


younger Siſter in 


(i) Fevup. Conſuet. L. I. Titt. 
5, 17, 21.] Si quis fidelis cu- 
curbitaverit Dominum, id eſt, 
cum Uxore ejus concubuerit, 
vel concumbere ſe exercuerit, 
aut cum el turpiter luſerit ; 
— jure Feudum amittere cen- 
ſetur. 


the Weſt. 

B the FE Up AL Cuſtoms (i) it is provided, that 
if the Vaſſal abuſe his Lord's Bed, and lie with his 
Wife; or do but attempt it; or uſe any immodeſt 
Actions to corrupt her; He ſhall forfeit the Eſtate 
he holds of him. Bur in order to Conviction upon 


(&) Bid. L. a. vit. 57. this Law, (k) there muſt be Five Witneſſes, ſumme 


atque integræ opinionis, to atteſt it; and the Proof muſt be very full. 
| 
In the EASTERN Empire, 


The criminal Proſecution of Adultery, the manner of proceeding, and 
the Circumſtantial Laws relating to the Proceſs, were much (if not en- 
(% Ben L. 60, Tit, tirely) the fame with thoſe in the Roman Law. (I) The 
37-b 0y. | Husband only, or other near Relation of the Adultereſs, 
was allowed to proſecute : Strangers were debarred. [As by I. Quamwis. 
Cob. de Adulteriis.| But the Husband, being eſpecially concerned in Ho- 
(h o beige ei dds en. Hour to reſent ſuch an Abuſe, (m) was puniſhed with 
de ge, & nner feen ur. Baſtinado and Relegation, if he would take no notice of 


Towves bog . Harmenop. | . 0 
6. Tir. a. c fd n.27. it, and neither divorce her, nor proſecute the Adulterer. 


THE Legal Puniſhment upon Conviction, was, 

I. Infamy and Incapacities as in the Roman Law. 

Ds 2a U. 3 NEITHER the Adulterer nor Adultereſs (n) could 

20. L. 1. Tit. 6. . agprizwr. ever after be admitted witneſſes to a Will, or in 

n. 12, 49. & L. 5. Tit. 1. n. 14. 1 

(0) Been. L. 57. Tit. i. De any Court. Nor could an Adulterer convict be 

Militibus. I. 4. & Harmenop. L. . . 

1. Tir. 1g. ag Seger db. n. 1. ever (o) received into the Army. 

Il. Inflitted by Judicial Sentence. 

Jus rIN IAN had left it Death to the Adulterer: but this being 

es. as too ſevere, ſome of the Eaſtern Emperours after him, (for 

which of them it was who firſt made this alteration, is uncertain, 

MUG 2 changed it to (p) Baſtinading, ſhaving the Head, 

m0. 75e n, u. L 55. Har and cutting off the Noſe. This may ſeem to have 
« hoe Of. £1. 3. nn - 

xÞ. n. 20.) reached the Adulterer only, becauſe the Greek word 

ts maſculine : but by the Conſtitution of the Emp. Leo Philoſophus, 

reviving and reinforcing it, we learn that the Woman was to ſuffer thus, 

as well as her lewd Companion. His words, in Latin, are as follows, 

„ | ) Adul- 


„ 
Wt 
Wy. 


Of ASGLOERY! 


SHA VII. Its 
CC a. Eads ena inet bod woo 0 I Khgat 
% Adulterii ſeelus, fs quod aliud, grovem horrendam. (% lie, inp, Got 13. Peg 


zue pœnam exigit, &. Veruntamen quia, cum oli | os calcem Corp (For. dulu. i!. 
id facinus morte punirerur, viſum eff poſlerioribus mitiorem proferre ſenten- 
tiam, ac verd mos fere all benigniora trahimur ; quam illi conſtituerunt 
pænam, ut nempe N aſus deteſtandis illis ambobus abſcindatur, hanc & 
nos ſtatuimus; atque hæc ꝓuidem nefarii iſtius ſceleris eſto pania. & ci 
And chat the Practice of their Courts ran all along accordingly, ap- 
pears from Harmenopulus (r); who wrote his Les . 
ew Niuar 2.50 years after the Baſilicon was publiſg- * ne 0. 14. 
ed, and agrees in the fame thing; extending the Sentence to both 
che guilty Parties alike. S713 DIE 0 oy 
BESIDE this Puniſhment, the Woman was to be confined to 4 
Monaſtery for two years (s), except her Husband % a, L. 38. 1. v. 
would within chat time be reconciled to her, and Def. Marin. I. 1. S. 2. 
receive her again. But thoſe two years expired, or her Husband dy- 
ing before, without Reconciliation, ſhe was obliged to take the Ha- 
bit of the Religious, and continue there for Life: as in Fuftimian's 
Nov. 13 4. c. 10. In this laſt caſe, her Goods were to be diſpoſed 
of according to che ſame Novel of Juſtinian. But her Dower fell to 
the Husband immediately upon Conviction: for ſo the Emp. Leo, in 
the ſequel of his Conſtitution above referred to, had ordained; and 
fo ſays Harmenopulus alſo, ubi ſupra. n. 14, 24. The Adulterer's Effects 
too were diſpoſed of, upon his Conviction, in like manner as Ju- 
finian appointed. e zig i 
A Man (r) committing Adultety with his own 
Servant, was to be well beaten ; and the Servant . e 
to be ſold ſomewhere out of the Province, and the = 4 — obs ok 
Price of her brought into the Treaſury: If he had . l 


(t) o u re virtues £00, 
> y , 


7055 FA ; Adultery with 
n T Togtias , 


A Servant. 


* 


Ro | | | ane STRg Xie ard. Te 
lain with another Man's Servant, and were a per- Z e +3 
ſon of good Subſtance, he was to pay that Ser- 
vant's Maſter, 3 6 pieces of Gold: if poor, he was 


to be beaten, and pay as much as he could in pro- 3: 
8 | und en, ri, 9 xo0* 


portion to thoſe 36 pieces of Gold. 
| Tar AF vopurd wameov dim, [ Bane. L. 60. Tit. 37. 
TR & vgl prev. 


Bur a Voman (u) guilty of chan with het 
own Servant, was puniſhed more ſeverely. She was 
Beaten, Shorn, had her Noſe cut off, was driven from 
the Town were ſhe lived, and forfeited all her Goods, 
which were given to her Children, or other le- 

Tux Servant alſo, (w) who had been lewd with 
her, (as H armenopulus adds,) was to be beheaded.” 


No Sanctuary was allowed to protect the Adulteret; as by 


1 * 


ſuiges T3 M cinxopitowt- 
ms. 0 NN 4. l . 
Any wegn, Tav hp zunge 
brugνν Tufty,cm u TS 
rei tO To Aten, © 
ary youiT woes AC & Te 


20 furogel naraz har flus 


l. 84. Et Harmenop. L. 6. 
(u) "Ymurdogs To No O- 


Aw fou, avry per Tv- 


H *) xuętuofuin prroxg- 
oF, &%TAuvewivn * 
Torii ty 1 x6T1XH, 7R%0%G 
n cuceics uri li TeasTiac, 
ee _ : r- 
„ urig v, n g rrrs 
æur q. 4 1 25 * 
4A. 57 ibid. 1; 74. ] 
(0 O 1 
A®- Hpu nbupefd gh. Har- 
menop. L. 6. Tit. 2. rig 


beNααον. n. 25. " | 
Juſti⸗ 


nian s Nov. 17. c. 7. [BAM. L. F. Tit. 1. De Eccleftis. I. 1 2. Harmenop. 


L. 2. Tit. 9. mel Tor goed yrru, & zu. n. 3.1 
The WISIEOTERHsS, 


By their ancient Laws (x), expected all Accuſa- 7 J I jy Proſecutiol 
8 | Tat 3 EEE | . 4. I. J« | alt P- 
tions of Adultery from the Husband. © But becauſe „ 
e ſuch 


. FE 1 \ 


116 Of ADULTERS. 114 Tas 


$. in. Zegel ſuch Women had by Philtres, and other wicked Arts, ei ther. made 

?wihment. their Husbands diſffraBed, or ſo bewitched them to-fondueſs of AﬀeRtis 

on, that they could not, or would not proſecute them; Receſiindus pro- 

(y) 1. 13. Ejufd. Tit. Lp. vided ()), that in ſuch Caſes, the /igitimate Chil- 

65, 66.] Aren of the Adultreſs, or of her Husband, (if of 

Age) might proſecute. If no Children, or none that were of Age, 

the Husband's near Relations might do it; and convicting, ſhould have 

advantage of the Sentence, which we ſhall fee in its due place. It 

theſe neglected, the King might appoint a Proſecutor, and alhon him 

a Reward for his Trouble out of the Eſtate or Goods of the Adultereſs. 

TEIsS People, and the reſt of the Nothern Nations, were general- 

ly very curious in the point of Vitneſſes, and much inſiſted on their 

being liberi & ingenui: but in the Caſe of Adultery, the Wiſigoths al- 

lowed of Slaves or Ser wants in Evidence, when others were not to be 

„ 1. 10, &1. 11. % had, Their ancient Laws agreed to this (z): and 

(8) L 13: % Th. Receſuindus, in that Law of his above cited (a), con- 

firmed it again, with a Preamble of the reaſon for it. «* Quia dit- 

ce ficile fieri poteſt, ut per liberas perſonas Mulieris Adulterium inda- 

ce getur; dum frequenter hoc vitium occulte perpetrari fat ſolitum. 

* Thereupon he gives power to the Proſecutor, to inſiſt in Court up- 

on putting the Servants of both Families, (the Adultcrer's, and the 
Adultereſle's,) to the Torture, to find out the Truth. | 

THz Crime duely proved, we muſt look for rhe Puniſhment of it: 


Prniſhment, 


(6) 1. 3. ejuſd. Tit. Si cu- 
juſlibet Uxor Adulterium fe- 
cerit, & deprehenta. non fu- 
erit, ante Judicem compe- 
tentibus ſignis & judiciis 
Maritus accuſet. Quod fi 
Mulieris Adulterium manife- 
ſte patuerit, Adulter c Adul- 
tera, ſecundum ſuperioris Le- 
gis ordinem, ipſi tradantur; 


ut quod de eis facere volue- 


rit, in ejus proprio conſiſtat 
arbitrio. | Lindenbrog. p. 63. 


cc them at his own 


And this their ancient Laws determined as follows. 
« If any (ö). Man's, Wife has committed Adultery, 


« and was not taken in the Act, let the Husband 


cc accuſe, and make it out before the Judge by com- 
cc petent Proofs. And-if the Crime be P inly Prov- 
« ed, both the Aduſterer and the Adultereſs, accord- 
« ing- to the Direction of the foregoing Law, ſhall 
« be delivered up to him, 10 diſpoſe of them, or uſe 


diſcretion. Now that foregoing Law which we are 


reterred to, (wherein the Caſe is made the ſame, if a Woman: eſpouſed 


(e) I. 2. ejuſd, Tit, In po- 
teſtate prior is tradantur Spon- 
ſi, cum rebus ſuis omnibus, 
ervituri; Si tamen filios — 
Adulter ille,. — ſeu Mulier ip- 
ſa non habuerit. Quòd ſi fi- 
lios legitimos habere pro- 
bamur, tunc omnes res ad 
eoſdem filios pertinebunt. Ip- 
ſi tamen, id eſt, tam mulier 
ipſa ſcelerata, quàm etiam 
Vir ille qui illam adulteraſſe 
— dinoſcitur,-in poteſtate il- 
lius, cui primùm prædicta 


Mulier pacta facrar, re 


ri tradantur, ut de his quod 


voluerit faciendi habeat pote- 


before, ſo that he might do what he would with them; 


ſtatem. | Thid, } 


only be thus Criminal, ) expreſſes it, (c) that they 
ſhall be delivered up in poteſtate, ſervituri; in ab- 
ſolute ſubjection and property, as Slaves; and this 
cum rebus ſuis omnibus, each of them with all their 
Fortunes and Effects: ſo that the injured Husband 
became Proprietor of them, and every thing belong- 
ing to them. Only there is an Exception, that if 
che Criminals had either of them legitimate Iſſue, 
their Subſtance (reſpectively) ſhould. accrue to ſuch 
Iſſue: but their Perſons ſhould ſtill be given up as 


or (as |. 1. of the fame Title expreſſes it in another Caſe,) that the 
Revenge might be in his own-power. 2 2 

THE Adulterer and Adultereſs, therefore, were both of them to be 
delivered up to the injured Husband, or other Proſecutor being a Re- 


lation 


* 


: 
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lation of the Husband's, who might uſe them as Slaves himſelf, or | 1 ** 


and maim them if he pleaſed: for this power of ſcourging and maiming, 
[in detruncatione vel fagello Corporis,] is expreſſly given, [I. 13. of 


this Title,] to the Relation proſecuting; and there is no reaſon to think 


the Husband was abridged of it. REY 
THEODERIC, the Goth, K. of IT AL x, 
Made it Death (d) to both the Criminals, legally 4 7h. Edict e 38. A- 


* 5 ulteri vel Adulterz, intra Ju- 
convict; and to all that were aiding and abetting dicia convitti, inrerirum von 
: | evadant : Miniſtris ejuſdem 

ro their Crime. Criminis, aut conſciis, pari- 
ter puniendis. ¶ Lindenbrog. 

p. 248. Goldaſti Conſt. Imperial. Tom. 3. p. 21.7 


Amongſt the LO M IAR Ds, 


The puniſhment of Adultery is not ſo eaſily aſcertained: for we read of 
Death, delivering up to the Husband, and pecuniary Compoſitions. 

THE Law of Rotharis (e) permitted any Man, ) rx. rongtard. L. I. 
who ſtood charged with Adultery by the Woman's Tit. 32: ©. 3 Si quis di ert. 


men de Uxore ſu# miſerit, 


Husband, to purge himſelf by Oath, or ſingle quad cum el fornicatusedlet; 

| 1 1 | . | hceat ei cat crimen mittitur, 

Combat: but if it were proved upon him, he ſhould aut Sacramento, aut per Cam- 

4 „ - pionem ſe purificare. Et fi 

De for 1. | ei probatum fuerit, Anime /u2 
incurrat periculum. | Lindenbr 


| 3 [ og. p. $79] 
IN another, of Luitprand; in the caſe of a Woman lewd even by her 
Husband's order and direction, (which we ſhall have more at large, $. Leno- 
cinium Mariti,) it is determined, (F) © that ſhe ſhall 0 I e. 6. — ut ilamu. 
, | l | i lier, quæ hoc malum fecerit 
« dye for it, according to a former Edict. But what & conſenſerit, greek 
former Edict this refers to, I know not: for that ada, p. % 0 ↄ 
of Rotharis abovecited, ſeems to relate to the Adulterer only: and chat 
other of the ſame Rot harit, cited before, $. Killing in the Alt, tho it 
affects both the Man and Woman, is not in the caſe of Judicial Frial 
and Conviction, as this muſt be, al; bd} 29! 
Trvs far the puniſhment appears to have been Death: but by other 
Laws, it ſhould ſeem, their way was that of the WW eee the delimęr- 
ing of both Parties up to the injured Husband, to take his own Revenge 
upon them. For ſo we read in an additional Law of the Emperour 
Lotharius (g) for Lombardy, c that if the Parties were j 1 e. 5. Sl quizliber 
« delivered into the Husband's hands, according to Homo'Uxorem alienamadul- 
: ; OF ; teraverit, & ſecundum Leges in 
ce the Laws, &c. And in another of the Emp. (H) Gui- mm ejue iraditi fyerinr.&c. | 

Rigs * 3 E = (H Ibid. c. 8. Si Adulter 

do, about the year 8 90, the like Suppoſition is made: cum Adukerd comprehenſis 
« If che Adulterer and Adultereſs be taken; and ac- kg oe eee Maris 
« cording to the Law of the Lombards, be both of roar foes e 
« them delivered up to the Revenge of the Wo- „. F. 580 
* man's Husband, G. Now, tho I find no Edict for this, amongſt 
the ancienter Lombard Laws chat are extant; there % ibid. e. 6. Ile dem 
1 5 | . f F MV >, V Hoi Hen in mullere 
is one (i char confirms (in part, bel and by e eke 
hint, what Lot harius and Guido have id — order- rit, — — ae viri ejus 
N | | | MES 1 + $0. 3 cConſilio feciſſet, tradatur in 
ing, that in the caſe of Lenocinium Mariti, the A. manus Parent iplins Mu: 
dulterer ſhould not be delivered: to the Hwshand, but v7 dn dle in wan ine 

to the Woman's Parents. in 


it, aut conſilium illicitum tri- 


buit. [Lindenr.. p. 280. 
1 
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Adultery with 
a Man's own 
Servant, 


Proſecution and I 
Puniſhment, " 


5. 111. Lal. 100 LL. Longebard. L. I. 
9 


25. c. 60. Si quicunque 


1 O, i eſt | 2 aut 
N qui Lenlidlt aut 
diſſipavi ö 
non habet unde Comparing 
faciat, fecerit Adulterium, 
&c. & fuerit ĩpſa 5 
ſitio XX Sol. aut ſuprà; dare 
debeat eum publicus in manu 
ejus cui talem fecerit culpam, 
— & ipſe eum habeat pro Ser- 
vo. [Lindenbrog. p. 570. ] 


Of ADULTERY: Tir 
I other places of their Law, a pecuniary» Cumpo- 


ſition is mentioned: particularly, in two Conſtitu- 


tions of Luitprand. (i) The one of them, chat & if a 
« Man who is poor, or Shipwrecked, or has fold 
cc or: ſpent his Eſtate, and has not wherewith to pay 
ce Compoſition, commit Adultery, or do other Inju- 
cc ries, and the legal Compoſition amount to twenty 


« Shillings or upwards, the Judge ſhould deliver 


cc him to the perſon injured, and He ſhould have him for a Slave. But 


(1) L. II. Tit. 12 c. 9.— 
Si de libero Homine quiſpiam 
miſer Homo mulierem adul- 


teraverit, ad Maritum ejus 


componat; — nam non ad Pa- 
rentes. [p. 600. ] 


r 
Aldius cujuſcunque cum libe- 
ri muliere aut Puellâ fornica- 
tus fuerit, componat Sol. 50 
ei in cujus mundio fuerit, 


c. [p. 379.0 


more clearly ſtill in this that follows. (1) © If a 
ce Perſon be guity of Adultery with the Wife of a 
« Free-man, he ſhall pay his Compoſition to her Huſ- 
cc hand, and not to her Parents. 
Bor what the Compoſition was, I cannot learn: 
only in one caſe we find it ſettled (m) : which is, 
that if a hired Servant committed Adultery with a 
Free-woman, it was Fifty Shillings. 


How to reconcile this variation in their Laws, I know not. It is pol- 


ſible, that that of Rotharis, which threatened Death, upon Conviction, 


to the Adulterer, might be grown into diſuſe by the time of Luitprand, 
who lived ninety years after him ; and a Compoſition in money introduced 


inſtead of Death; or, if Compoſition were not accepted, the delivering 


him up to the Husband; which laſt, in after times, might come to be 
the prevailing method. But the Adultereſs, even in the molt favourable 
caſe, when her Husband encouraged her crime, was to dye, by Luitprands 


order; which makes it probable, the ſeverity was as great, when ſhe had 
not that excuſe to alledge. And yet this too might be changed in courſe 
of time, to the delivering Her up to her Husband, as well as the Adul- 
terer; as we find the cuſtom was, in the Reign of Lotharius, ninety 


years after Luitprand ; and in that of Guido, ſeventy years after Lotharius. 
BE this as it will, we have particular Directions, in caſe of Adultery com- 
mitted by a Free-man with the Wife of his own Servant: which are theſe. 


(8) Jo. 1-36. £8. 
De libero Homine, qui Uxo- 
rem de Servo, aut Aldio ſuo, 
vivente ipſo Marito tulerit, 
& filii aut filiæ exinde nati 
fuerint, nullatenùs ei Hære- 
des ſuccedant; ſed nec liber- 
tatem ſuam habeant, nec per 
ullum ingenium eis de rebus 
ſuis aliquid facere poſſit. Lin- 


denbrog. p. 579. 


4 


A Conſtitution of Luitprand's, (n) A. D. 725. 
in the 137h Year of his Reign: “ that ſuch a one 
« taking the Wife of his Slave, or hired Servant, 
« (during her Husbands Life,) and having Children 
« by her; thoſe Children ſhould be utterly incapa- 
« ble of inheriting any Eſtate from him, or claim- 
«ing Freedom on account of their Father; nor 


« ſhould he, by any art or device whatſoever, entitle him to any part 


c of his Goods and Chattels. 


(o) Lid. c. 5. Si quis li- 
ber Homo habuerit Servum 
vel Ancillam, Aldium, vel 
Aldiam conjugatos, & inſti- 
gante inimico humani gene- 
ris, cum ips4 Ancilld quæ 
Servum ejus in Wal 
buit, aut cum Aldi quæ cum 


Aldione ejus copulata eſt, A- 


dulterium perpetraverit: ita 


THz other, of the fame Prince, (o) A. D. 733. 
the 2 1ſf of his Reign: © that whoſoever ſhould: be 


« hired Servant, ſhould forfeit his Property, both 
ce jn the Man whoſe Wife he had abuſed, and in 
« the Woman: and they ſhould go out from him 


ce entircly 


cc r of Adultery with the Wife of his Slave, or 


- 
+ 
r 
+= 
— 


Cas. Vi. Of Abele 

« entirely and abſolutely free, as if he had manu- 
« mitted, or given them their Freedom of his own 
ec accord. Becauſe it is not pleaſing to God, chat 
te any Man ſhould commit Lewdneſſe with the 


cc Wife of another. 


Seryum, aut Aldionem, cu- Proſecution and 
jus Uxorem Adulteraverit, Puniſhment. - 


& ipſam Mulierem: & ſi- 
bah vadant liberi & _ 
Fulfreales , tanquam i thin 
gati fuiſſent, ubi voluerint. 
Quia non eſt placitum Deo, 
ut aliquis Homo cum Uxore 


Aiiend debeat fornicari. Lindenbrog. p. 580. ] 


By the SAL i c Laws, 


Adultery was only fineable, in the Summ of 200 Shillings. [ LL. Salic: 
Tit. 14. $. 12. (Wendelin. Tit. 15. F. 1.) Si quis Uxorem alienam vi- 
wo Marito tulerit, 8 ooo Denariis, qui facium Solidos 200, culpabilis judi- 
cetur.] Balux. Tom. I. col. 292. Lindenbrog. p. 3 21. Vendelin. p. 11. 


By the RIPUARIAN;. 


The Fine was the ſame, 200 Shi lings. [II. Ripuar. T 


. 


ir. 31. K 7: 


Si quis Uxorem alienam tulerit, vivo Murito, 200 Solidis muldtetur. 


Linden. p. 45 6. Balux. I. col. 36. 


The BAVARIAN Laws 


I can: and the Setiſe of them I take to be this. 
(p) If a Free-man were guilty of Adultery with a 
Free-woman, he ſhould pay to her Husband (in fa- 
tisfaction for the Injury) his own Weregild, one hun- 
dred and ſixty Shillings. If he were ſlain in Bed with 
her, his Life went to the injured Husbands ſatisfa- 
ction, inſtead of the Compoſition he ſhould have 


Have forte obſcurity in them; bur I ſhall ſer them in the belt light 


(p) LL. Bavar. Tit. 7. c. 1. 
CF. 1, 2. (Herold. c. 11. Tit. 
1.) Si quis cum Uxore alte- 
rius concubuerit liberd, com- 
ponat hoc Marito ejus cum 
ſuo Weregildo, id eſt, 160 So- 
lidis. Et ſi in lecto cum illã 
interfectus fuerit, pro ips1 
Compoſitione quam debuit 
ſolvere Marito ejus, in ſuo 
ſcelere jaceat fine vindicta. 


paid; nor ſhould the loſs of a Subject upon this occaſion be an- 
ſwered for to the Prince, or the loſs of a Relation to his Friends. 


(9) Bur if a Servant were the Adulterer; the 


Compoſition for his Life being but 2 os, (vid. Tir. 5. 
$. 18.) would be too low a Satisfaction for ſuch 
an Injury: and therefore in this caſe, the Were- 
gild of the Wife ſhould be paid; only it ſhould 
be 20s leſs than -the Law had otherwiſe fixed for 
the Life of a Woman of her rank. If therefore 
the Servant-Adulterer happened to be killed in the 
Act, or in Bed with her, his Maſter ſhould pay 
the Weregild of the Woman to her Husband ; de- 


ducting only that 20, which, being the legal va- 


lue of the Servant ſlain, was anſwered by his Death. 


But in caſe he had eſcaped, and were not {lain : 


the fact however being proved upon him, his Ma- 


(4) Bid. c. 2. (Herold. c. 
11. tit. 2.) Si Servus hoc fe- 
cerit, & interfectus cum libe- 
rd in extraneo fuerit thoro, 
20 Solidis in ſuo damno mi- 
nuetur ipſius conjugis Were- 
geldus: catera vberò que re- 
manent, Dominus ejus ¶ Ser- 
vi ic. Adulteri ] cogatur ſol- 
vere, uſque dum repletus fu- 
erit numerus ſceleris com- 
poſitionis. ¶ Heroldus reads, 
ſceleratæ (i. e. mulieris) com- 
poſitionis, ] Et fi ille Servus 
evaſerit, & interfectus non 
fuerit, ſed tamen crimine de- 
victus, Dominus wverd ejus 
reddat eum illi cujus Uxorem 
macula vit, pro 20 Sol. Cate- 
ra verd per omnia impleat, 
pro eo quod Servo ſuo Diſci- 
plinam minimè impoſuit. 
Lindenbr. p. 414, 415. Balux. 
I. col. 114. Herold. p. 1o0.] 


ſter ſhould deliver him up to the Husband; and diſcounting 205 for him, 
ſhould pay the reſt of the Woman's Weregild in Money, to the full, for 
having trained up his Servant to no better Morals. | 
Now as we learn from Tir. III. c. 13. f. 1. of theſe Laws, that 
he who killed a Free-Man ſhould pay 160 Shillings: ſo, from 5. 2. 
there, that the Compolition for a Free- Noman Murthered, ſhould be 


double that for a Man, i. e: 3 20 Shillings; becauſe a Woman cannot de- 


fend 
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5. Ut. , Legal 
Proſecution and W 5 
Puniſhment, Heverthele 


fight like a Man, the Compoſition when ſhe was killed ſhould not be double, 


bf Abi r RA re 


fend 12 by Arms, as the Reaſon is given. But ii. provided 


that if ſhe aſſumed a Courage beyond her Sex, and wou⁰ 


but the ſame only as for her Brothers, Hence I argue; that if for 
ſuch miſchief as was done thro' her voluntary expoſing of her ſelf, the 
benefit of a double Compoſition was loſt, and it was reduced to 160 
Shillings, as for a Man; her Weregild to be paid in caſe of Adulte- 
ry, (a Crime in which her own conſent muſt concur, and therefore 
ſhe voluntarily expoſed her ſelf,) is to be underſtood only of a ſimple 
Compoſition; and this reduced to 1 40s, on the account abovemen- 
tioned, of the Servant-Adulterer's Veregild (zog) being taken in to 
make it up 160. 1 | 
Ld i 16. At BY had other proviſions, if the Adultereſs 
c. 11. tit. 10.] Si cum ma- were a ſlave, or one that had been ſo. (r) If be- 


numiſſa (quam Frilazin vo- * ; | j 
cant.) & [que] Maritum ha-. fore the Crime committed ſhe had had her Freedom 
bet, concubuerit, cum 40 ſol. 


componat Parentibus, vel Do- given her, the Adulterer Was to compound it with 
mino, vel Marito ejus. ¶ Lin- 


denb. p. 416. the payment of 40s to her Parents, her late Ma- 
Balz. I. col. 115. Herold. ſter, or her Husband. This was the Weregild fix- 


p. 101. 


(% Had c. 12. L Herold. ed for a Manumiſſus; vid. Tit. IV. $. 11. (5) If the 


c. 11. tit. 12. J Si quis cum 


Ancillgalterius maritati con- Woman, when the Crime was committed, were a- 


cubuerit, cum 20 Solidis 2 | ; 
componat Domino. [Baluz. Ctually a Servant or Slave, he was to pay but 205, 
nenn and that to her Maſter. So Baluzius and Heroldus 


have it; and this, as was obſerved above, was the proper Weregild of a 


Servant: but Lindenbrog., (by the Printers miſtake, I ſuppoſe,) has 
only four Shillings. Rats, N 


The FRISIAN Laws. 

SI AMA, upon Tit. IX. De Farlegani, (which, by the by, he ſays 
ſhould be, De Horleganis, i. e. Hoerleggers, vel Concubinis, ) in the Com- 
mon Editions of the Friſian Laws; takes notice of an old Law, which 

0) In _veteri jute note is not in the Body of chem in any of thoſe Editions. 
Frifico, — ubi Mulierem accu- (f) That when a Woman was accuſed of Adultery, 


ſamus quod Adulterium com- SEN b | 
miſerit, is, in cujus poteſtate He under whoſe legal Authority ſhe was, [her Huſ- 
eſt, eam purgare tenetur: fi b d p ſt | d bl; h Pur- 
eam purget, id eſt, purgare An 5 arent, Or Ma Lex 71 ſhou O 180 Er tO Fu- 


ſuſcipiat, & Sacramenta de- 


bela; ei, in cujus poreſtare gation: and if ſhe could not be cleared by the Oaths 


eſt, renerur, eique optio d Of her Neighbours and Friends, (according to the 


tur, an ipſam excoriare, an 


Gladio ſub quo domum ¶ Spon- uſual method, ſhe Was to be delivered into his hands ; 


h } mtrabat, ferire velit. Si ; G ; : 
Ns ad ſe = nec pur- and he had his choice, either to ſcourge her till ſhe 


gare velit, propter peccatum; 


o N perfectly raw; or kill her, with the ſword under 


r firſt entered the Houſe of her Husband. If 


ad Leges Friſionum.] he would receive, or retain her, without putting her 
at all to purgation for her Offence; he ſhould be obliged to a Pilgrimage, 
by way of Penance, and pay a Fine of ſixty three Shillings. The Sword 
here, refers to a certain Cuſtom when 4 Bride was brought home: 


* A © * 3 O 
(#) Limen tranſiturd, uous of which my Author gives the following Account. 


ex vicinis, vel propinquis 


Sponſi, gladio evaginato, que (4) © The Woman ready to enter the 1 of her 
2 tranſverfum prætende- 


t, ingreſſum impedicbar *© Spouſe, one of his Friends or Relations drew 2 
ſponſæ, multo conatu irrum- | 


pers conamtis; nec admitte- ©© {WOrd, and laid it a-croſs before the door, to ob- 


ſtruct 


„ 
ee 

. IS 3-420 

2 5 4 


e 
i & 


0 


Cn AXT. VII. Of ADUI TER. 
« ſtruct her Entrance; and ſhe was to endeavour to get 


-”» 


c 


* 


« By this Rite ue was admoniſhed, to keep her mo- 
« deſty ſacred, and her Chaſtiry entire to her Huſ- 
0 
« Husband had r by that very ſword by which 
cc ſhe entered, (an 


« himſelf for her Unfaithfulneſs. 


A 


paſt it, bur could not, without ſome ſmall preſent. 


band; and that if ſhe fell into other meaſures, her 2! 


batur, niſi murſuſculp aliquo ö. III. 


quaſi miti Quo ritu 


— — inte 

m tur: Quod ſi eam pro- 
Adulterâ, ipſo gladio, ſub 
quo Mariti domum intrarat, 
(quem Glalium Nuptialem vo- 
cabant) ſupplicium ſumere. 


which was called the Nuptial ſword,) to revenge 


Amongſt the ERA NK Ss and GERMAN S, 


Tu Capitulars of CHARLES the Great, and 
his Son LEwIS (w) declare Adulterers infamous; 
and no Accuſation, or Teſtimony to be admitted 
from them. 


AND how odious this Crime was held in Perſons of Honour and Qua- 
lity, appears from the mark of Diſgrace fer upon thoſe that were guilty 
7 it, by. the Emp. HEN RY the Fowler, in his Articles or Laws of Tour- 
nament, A. D. 930. (x) , Whoſocver is guilty of al 


0 


« Adultery with another Man's Wite, whether him- 
« ſelf be a married, or a ſingle Man; or has cor- 
« rupted a Nun; or any Virgin, or other Woman, 


« whether by perfwaſion or Wiclence; let his, Horſe 


« be taken from him, and then ler him be. . 7 up on vim afferret . Bit cle, * 


« the Rails (or Palliſado) of the Area, Ito ex pole 


« him:] Ut indignus qui de Gloria & Famd in Certa- 


(w) Capitul. L. v1 c. 397 T. 


& L. VII. c. 369. Adulte- 
ri, ec. nullatenùs erunt ad 
Accuſationem, vel ad Teſti- 
monium admittendi, [ Balux. 
Tom. I. col. 999, & 1104. 


| (x) Hen. I. Inp.LL. Haſti- 


ludial. c. 10. Quiſquis Adul- 


terii reus eſſet, qui aut Con- 


jugem habens, aut Cœlebs. 


conjugem alienam, aut vela- 
tam & Deo devotam 8 
ſet; hve alioqui etiam pudi- 
citiæ Fœminarum virginum- 
ue inſidiaretur, aut palam 


* adenpto, Septis imponant. 


Goldaſt. Tom. II. p. 42.]. 


« men veniat ; as Chap. 3\ of theſe Articles explains it. 


© CHARLES the Great, in his Capitular, A. D. 803. declared, that 
fach Criminals ſhould: be ſtript of all their Honours: and in that De mi- 


niſterialibus Palatinis, A. D. 800, diſcharged them from all manner of 
Protection or 8 anct uary in his Court. But theſe, becauſe they have other 


puniſhments annexed, I mult give you a more diſtinct account of. 


IN that, de Miniſterialibus Palatinis, (y) He for- 
bids all that ferve him in his Palace, the harbouring 
of any perſon guilty of Adultery, or other Crimes, 


who ſhall come to ſhelter himſelf there by way of 
protection. If any Free-man were found to have 


thus harboured ſuch a one, he ſhould be obliged to 
bring him out upon his Shoulders to the Market Place; 


where, as it ſhould ſeem by what he orders in the 
fame Chapter concerning Common Whores, the Adul- 
terer was to be publickly auhipped;] and from thence 
to the Priſon, where he was to be confined; If the 


perſon thus harbouring, were à Slave; he ſhould 
bear the Criminal (as before) to che Priſon; - and 
be Himſelf led afterwards to the Market Place, and 


whipped according to his deſerte. 


e 
to perſons of both Sexes, Adultery, Fornication, &c. 


He proceeds to declare, chat if any of his Subjects 


— 


) Car. M. Capit. De Min. 
Palat. c. 3. Volumus atque 
jubemus, ut nullus de his qui 
nobis in noſtro Palatio deſer- 
viunt, aliquem hominem pro- 
pter Furtum, — vel Adulteri- 
um, vel aliud aliquod Crimen 


ab ipſo perpetratum, — ad 
Palatium noſtrum venientem, - 
atque ibi latitare volentem, 


recipere præſumat. Et ſi li- 
ber Homo hanc Conſtitutio- 


nem tranſgreſſus fuerit, in 


Collo ad Mercatum portare de- 
bere, & * * M * * * * deinde 
ad Cippum, in quem idem 


Malefactor mittendus eſt. Si 
qui hanc 


autem Servus fuerit, 
noſtrã juſſionem ſervare con- 
tempſerit, ſimiliter illum Ma- 
lum factorem in Cotto ſuo uſ- 


que ad Cippum depòrtet, & 


Ipſe poſted in Mercatum ad- 
ducatur, & ibi ſecundum me- 
rita ſua flagelletur. ¶ Baluz. 
Tom. I. 84 + + es 
(xz) Car. M. Capit. A. D. 
803. c. 3. [ Capitular. L. VII. 
c. 143. J Prohibemus omnind 
—cunctis utriuſque Sexũꝭ ho 
minibus, Adulteria, Fornica; 


ſhould 


121 


Lie 


Sponſa Pudicitiam & Caſti- Puniſhment, .” 
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Puniſhment 


quid qui in unoex his repet- forfeit all Dignities and Honours he was poſſeſſed of, 
Hoe (6 uber) ome er and be mmpriſoned till he had paid 4 ſuitable Fine, 
4 fem — — and given ſatisfaction by public Penance, | | 
e perpublics pœnitentia Satisfactionem retrudi, & ab omni fidelium Conſortio fieri | 
7 . [Balnz. I. col. 412. & 1055. Goldaſe. III. p. 144.) l 
(s)Cer. M. capit lv. A,. D. THE Fine there ſpoken of, may ſeem to be the 


$66. c. 5. [Capitulay. L. VI. pe fer 
7 apo. deeri & Ince- Weregild of a hundred and ſixty Shillings, as ſettled 
ans by e Bavarian Laws: for (a) to thoſe Laws he ex- 
vam Bajuuariorum, vel le- 


=, fox correpe.”- (lake. reſſly refers in another Capitular, A. D. 806. 
"om. I. col. 451, 965. Goldaſt. III. 252.] 


Bur elſewhere he goes much farther; and beſide the WWeregild to the 
(3) Car. M. Capitular, L. Husband, inſiſts upon a Confiſcation of all the reſt 
VI. c. 431. Sub pen capi- of his Eſtate. (b) We forbid, (ſays he) ſub pænd ca- 


tali Sacrilegia, Adulteria, præ- 


KN. ce pitali, (which does not here lng on pain of Death, 


fierĩ prohiibemus: ita ut ſi vo- but Compoſitions and For eitures, as the ſequel 


luntariè quis ex hi . 
aiquid fecerit, de vid c. Of the Law makes appear,) all Adulteries, &c. 


ele v. m immedi Es © within our Kingdom. And whoſoever ſhall be 
wilfully guilty of any of theſe, ſhall compound as for 


noſtro ſoctentuy. [ Balux. Tom. C 
Life; and all his Goods, moveable or immoveable, 


ay 


I. col. 1009.] 


* 


c 


te ſhall be confiſcated. 
6% % L. vil. e 18. BY another, Adulterers convict are not allowed 
Lala, ibid. col. 1064. any Appeal. (c) Si appellare voluerint non audiantur. 
LE ws now look nearer home, to our | 
- ENGLISH SAXONS. 
Amongſt them, the Puniſhment of Adultery was various. 
I. Baniſhment; eſpecially if the criminal were a Foreigner. 
Trvus WITHRED K. of Rent, having ordered Adulterers to 
(J LL.Withreds c. 4 Ale. do Penance and reform, or be Excommunicated, 
vigene, Si concubitum aum adds in the next Paragraph; (d) “ that if Forreigners 


emendare nolint, ex Terri 


cum poſſeſſionibus & pecca- c Here perſiſted in ſuch a Crime, they ſhould be 


tis ſuis exterminentur; ſicut 


qui Indigene fant, Eccleſia driven out of the Land, with their Sins and their 

ſcandalo perdant. T Wilkins, ©© Effects A as the Natives, in like caſe, were 

LL. Ango-Sax. P. f.] 4e to bear the Scandal of being driven from the 
(e) LL. Cauti R. c. 52. © Communion of the Church. 


Si Alienigenæ coitus ſuos di- 


rigere nolint, ex Regione cu | US . of E land about 0 
-oſſeſſionidus & — ſais S ” allo C ANUT . | mg if 33 


exterminentur. I 1640. p. years after, determined: (e) © Let Foreigners, who 
1 ce will not reſtrain themſelves from ack unlawful 
* Luſts, be rooted out of the Kingdom, and their Vices and Poſſeſ- 
ce ſions with them. TIE | 

Nox did he (I think) reſerve this Sentence for Foreigners only, 
but extended it even to Natives and Engliſhmen: for in another Law 
_ (f) LL. Secular. Cnuti h. of the fame Prince, we read it in more general 
jugalis dert — ni terms. f ce Let Murderers, —and Adulterers, either 
S le ny repent and make Satisfaction, or toge- 
eee, lebe . ther With their flagitious Crimes, be rooted out of 


* © theiy Country. The Saxon word is geprean ; the 
very ſame chat is uſed in che two Laws above cited; and there, even 


ee 
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in our laſt Tranſlation, is rendred exterminentur; which plainly telats . 4 


to Baniſhment;z as it is here to the ſame purpoſe by Lambard. And raf. 
therefore, why the New Tranſlation ſhould render, mivpynnan Zeprean, 
in peccatis moriantur, in this Law, I cannot yet be farisfied. I know 
it has been faid for it; that “ this fixth of Cnut is a general Law, de- 
c nouncing that ſuch Criminals ſhould dye for their Sins a violent 
ce Death, Feprcan ſignifying mori, as well as diſcedere; and op lande 
« is not added here, as in the other two. But if the Law was meant 
to imply, that Adulterers ſhould dye a violent Death by the Judg- 
ment of God, it ſeems to be impertinent; for no human Law can 
determine that; nor has the Law of God threatened it. If that they 
ſhould dye by Human Laws; I find none of the Saxon Conſtitutions 
that fay any ſuch thing; nor was it their way of puniſhing Murder 
its ſelf. Beſides, that Spelman, (g) referring to this | (2) Spe. Che v. 4 
very Chapter in the Laws of Canutus, gives it as m, 
the Puniſhment of Adultery, (without diſtinction of 3 or Na- 
tive Engliſh,) in Exilium relegari. So that I have not miſapplied it. 

TE Woman, by the Laws of the ſame Prince, was otherwiſe 
dealt with. Her Fate was, 


II. Infamy, and corporal puniſhment. 
ce dence, of e yielded herſelf, during the Life $i Marito vivo Uxor eim. 
| io concubuerit, & illud ma- 
« of her Husband, to the Embraces of another nifeſtum firet, far ipſa_in 
« Man; let her be infamous as long as ſhe lives; Jaber + ns IO i 


eat verus Maritus omnia 


er let all her Goods and Effeffs be forfeited to her Ta Mien Nees dum 
cc Husband; and let her Noſe and both her Ears be ure. [Wilkin. p. 14a. J 
« oft. K . 31 

Bur the moſt uſual Puniſhment, (which began the earlieſt, and 
continued the longeſt in vogue, of all temporal Penalties) for this 
Crime, in England, was My At ok 

III. Pecuniary; by a Fine, either to the King, or the 

Lord; or a Forfeiture to the injured Husband, 


Txus ATHELBERT, the firſt Chriſtian King of Kent, (a- 
bout the Year 600.) © If a Free-man (i) lye with af or WE e 
« the Wife of another Free-man, let him pay his liber Homo cum ber Ho- 
« IVeregild; and alſo with his own money buy the Man ju capiralerediniar; & al, 
cc another Wife, and bring her to him. Ar Men rn ar fend wer: 


, cetur, & illi alteri eam ad- 
and Women were to be fold in thoſe days; it was duct. Lias, p. 4. 


indeed but reaſonable, that the Adulterer, who had debauched his for- 
mer Wife, ſhould purchaſe another for him: bur from this we may 
fairly conclude, (tho the Law does not mention it,) that the Adulte- 
reſs was to be immediately divorced.” 2 — 
WHOSOEVER (|) ſhould. thus indulge his Luſt (4) 2 c 84. $i qui 
with the Wife of a Slave or . Servant, / ſhould . 


Tit; vivo Marito, bis emen- 


[to the Maſter, I ſuppoſe, ] double the price or ua. 4. Lilian. p. 7] 


lue of a Woman of that condition: as Dr. Wilkins explains to me the 


bis emendet. WITHRED, 
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$. II. Legal i (1) Withreds, 4 5. Si acci- 
Proſocutioꝝ and deret ut præpoſitus paganus, 
Puniſhment, A 


P. 37. 5 ſwer it. 


Of ADULTERY, Tit. 1. 
WITHRED K. of Kent; (in the Council of 
poſt confilium hoc, ilicito Berghamſtede, A. D. 6 96.) ordained; (I) that a Stew- 


ncubitu ſperneret præcep- * | | 
rum Regis & Epiſcopi, & ard (or principal Perſon employed in a Mannor, 
libri judicialis, Domino ſuo 


— 100 Solidos, jux- ſhould pay for Adultery — 7 Fine of an hundred Shi . 


ta Jus vetus. c. 6. Si fit Co- % 1 ; 1. | a: 
— 50 Solidos compenſet; linge to his Lord all ordinary F armer, Or Coun- 


& nihilominus Concubitum as [[inos. 
* Nel deſerat. [Wil- try man, fif 7 Shilling 75 | a 
ALFRED, K. of England (near two Centuries 


kins. p. 10. 

LL. Alfredi R. c. 10. \ ; | ; ji Pa 
4 qols ren ket cum du- later,) appointed for this Crime (n) committed with 
Ramin, Two) 47 ur the Wife of a Perſon of ſuperior Rank, the payment 
ore, 120 Solidos folvat Pro æ. Of 1 2056 to her Husband; with the Wife of one of 


ſtimatione capitis. Sex centum 


Solidorum Hominis, [Sexhy»- middle Rank, 1005; and with the Wife of a Coun- 


ed Tcontie el Twp: try man, or one of the loweſt Rank, 405 the whole 
ech dee 2 value to be paid in Cattle; and no Man to be ſold 
componatur, brad. Ill on this account, for want of Stock ſufficient to an- 

The Saxon has indeed 40s, in the caſe of 
this third, or loweff Rank; and Spelman, Lambard, and Dr. Wilkins 
ſo tranſlate ir. But I ſuſpect an Error in the Copies they made uſe 
of: for Brompton renders, LX Solidos, and 60s is expreſſiy charged 
for Adultery with a Woman of this Rank, in the very next Law of 


Alfred, c. 11. and ſo it is again, in c. 18. Dr. V. ſuſpects no Error 


here, but ſolves it another way. He fays, © It was the Cuſtom of 


cc the Saxon 1 to mitigate or heighten the Puniſhment of the 


ce fame Sins in different Laws: whether to leave room for Mercy, 


« according to the former Reputation of the Criminal; or to puniſh 
ce more ſeverely an Offender, who otherwiſe bears but an indifferent 
« Character in the World. And the reaſon why it is oftener expreſ[- 
«ed Sixty Shillings, is, becauſe that is the very adequate Puniſhment 
cc for Adultery of that fort, the other rather a mitigation. 
I might add a Law of WILLIAM, I. requiring the Weregild for 
Adultery : but it falls ſomewhat later than the time to which I confine 
my ſelf. And therefore, I go next to 
The WEISH Laws of Pr. H6EL DHA. 


(») LL. Hieli Dba. ku. By theſe, the Husband might recover of the A- 


plex eſt Sarhaet, 1. Injuria, 


cujuſlibet Hominis; {c. Fer. dulterer to a certain value in Goods and Money cal- 
cuſſio Cor poris, Abuſio ſue | 4 h 1 5 of 
Uzoric, & violao fui Retu- 1ed Sarhaet, (u) i. e. Injurie Compenſatio, by way of 
i Damages. And this was fixed, according to the Rank 
of che injured Husband. But in the preſent caſe, it admitted of Ele- 
Gn vations, or an Addition to the value preſcribed for 
Sarbaet; ſecunda Elevatio, der. Injuries in general. One Elevation (o) added a third 
tia pars primæ Elevationis ; 5 : 
rertia Elevatioerir, tertiapars part Of the principal; a ſecond, the third part alſo 
bah of that firſt Elevation; a zhird, the third part of the 
ol. J. a. 5 | ) — 
allen e u Kl. ſecond Elevation alſo. In the Copy of thoſe Laws 
Ce og Which Spelman had, there is only one (p) Elevation 
r required for Adultery. But both the Merton and Cot- 
VV lay (J) three. Perhaps, it might vary accord. 
tur, N ter. CLI. Hieli Ing tO Quality, or other Circumſtances : as you will 
De 259.0095. fre by the following Account, the principal Sarhaet 
1 4 was determined by the Rank of the perſon injured. 


THE 


22500. 
 — 


now proceed to other obſervations. The Adulterer (z)Reprodationis [Teftium] 


AY 
INT 


TI Sarbaet for the King was very humourous, and in ſome reſpects N. Legal 
hardly practicable. The Criminal (r) was to deliver ) desde Beurer gt., 
2 hundred Cows 5 and a whit e Bull ar the head of ſic. Centum Vacee, & Taurus 


. Albus, quaſi Armenti Ductor, 
them ; all having cars of a different colour: and this habentes Aures diverſi colo- 


| 4 a 3 ris, pro quolibet Canref. {1. e. 
for every County Hundred within his Dominions. r Mg lb 


- - 1e. Vi i, 
Beſide which extravagant payment in Cattle, He was Inga ut ag L eur 


| 4 Os Regis in Cathedrs 
ro give a Rod or Stand of Maſſy Silver, ſo tall as to Nen ; ram groſh Do 
reach from the Floor to the King's mouth as he far Pigitus jus medius que in 


; . . . 5 inferiori debet habere 
and as thick as his middle Finger; which ſhould have qua cies Ni , 


tam groſſos ficut virga præ- 
three Feet (of the ſame metal,) at the bottom, to diz & in füperioff Parte 


1 it, each as thick and ſubſtantial as the Body Ty quibu poſt Sy 
of the Rod; and the top, forked in like manner with miles. FeS awrens, tam 


magnus ut poſſit intrare una 


three Branches, wherein the King's Cup might be potio Regis, cum C eren, 
| | tam lato ut Regis vultus. Et 
placed. A Gold Cup was allo to be offered with it, Scyphus & Operculum ita - 


3 a ſpiſſi, is pollici 
and ſet within thoſe branches; ſo large as to contain OO e ono 


one hearty Draught for his Majeſty ; with a Cover de de 8 


to it of Gold as broad as his Face; and the Metal Pigiti, nen erunt intas con- 


cayi, ſed folidi. [MS. Mer- 


ol both Cup and Cover to be as thick as the Thamb- 7. fol. a. b.) 


nail of a Plowman that had held the Plow ſeven Tears, or as the Shell 
of a Goole-Egg. I take it for granted, the Reader will have ſome Di- 
verſion from this odd piece of Antiquity; or otherwiſe, I ſhould hard- 
ly have been at the trouble of as it at large. 
Tus ſtood the Sarhaet of the King. That of the Prince (. gba kus [Prin- 
(s) or Heir apparent, was equal to the King's; the qual Regio Serbe, 2 fine 
Silver Stand, and the Gold Cup and Cover excepted. 34. * diet ie 
THAT of the () great Conſtable, or Maſter of the Pa- 4 
lace, a third part of the King's; with the like exception. „ [ibid. 
THAT of the Steward of his Houſhold (u), his n reniym di. 


| chief Huntſman, the Maſter of the Horſe, the Judg - Tapeten, Fudicis Curia, 


N gydd, & Camerarii, no- 
of the Court, [or Board of Green Cloth, as we call Vas ie Vacgz cru ane 


Vaccz; ſed Vaccæ erunt fine 


it, | the King's Falconer, and Chamberlain, a hundred wine. C4644 
and fourſcore Pence, and nine Cows : the Cows without any Elevation. 


OF the reſt (w) of the Officers of the Court, (=) — Cyjuſlibet cxtero- 


| | rum, ſex Vaccæ, & ſexies vi- 
6 Cows, and a hundred and twenty Pence. ginti Denarii. 157d. b.] 


Sarhaet Nobilie, qui fi 
THE Sarhaet of a Nobleman (x) a who Was Head rs * — 
of a Family, nine Cows, and a hundred and four- 


* Vaccæ, & 22 viginti 

ſcore Pence, with one Elevation. 2 M The oh Apa 
(y) — OF a Mayor 5 [not, the Maſter of the 0) Marr & Kyghellawr, i. 

: Miajoris & Cancellarii, 9 Vac- 

Houſhold; this was provided for before; I rather cx, & novies viginti Denarii. 


o . . — N bili Ka J. 
take it to mean the Chief Juſtice, or ſome ſuch Ma- rare. 3 


giſtrate] and of a Chancellor; nine Cows, and a hun- 3 e 6, neque 


dred and fourſcore Pence. — Of a Gentleman of Wales 8 ba en 
both by Fathers and Mother's ſide; three Cows, ti Den 


2152 eint! Denarii. [ Ibid. 
with three Elevations, and threeſcore Pence. — Of 


2 Boor, a Peaſant, or any ordinary perſon; three Cows, and threeſcore pence. 
Tubus much for the Sarhae?, or Damages given in the caſe : we muſt 


1 $4 . * . | , 1 : 
(x) vas not admitted a wirneſs, in any cauſe, againff cum c fle ,. 


the 
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til. tegal inicitis] dendtati poſſt; vel he infured Husband; nor, as it ſhould ſeein; the 


roſecutionand quia de petitione Hzreditatis 


of Abl TIR. TI. . 


inter eos orta fit contentio; latter againſt Him, at leaſt in any other cauſe thari 
vel alteruter alterius Uxore 1 | = py \ | 1 
. (M8, _ © . that of the Adultery . 
F. 84. De Reprod. Teſt. p. 30. | SOLES N ; 5 
IF the Husband was guilty of Adultery, his Wife might recover Da- 
mages of him; which were called her VHynebwerth; i. e. Remedium pro 
(a) Teraviro foo, 6 alam AMAariti Adulterio. (a) This ſhe might recover thrice 
co r ſucceſſively, upon ſo many repetitions of his Crime: 
Libra; ſecundd, Libram; ter- and in one paſſage in the Merton MS. fol. 25. b. 
tio, cum toto (gy ſuo libera E 4 8 5 
dilis [ publics, vel four, (cited before, d. Divorce,) it is to be no more 
rs e —_ patieme than ten Shillings for each. But that MS, which 
uſtineat, de cætero Vyneb- C : 
went nen Kao K. Sr. H. Spelman copied or extracted from, advances 
dicit, qudd tertid XXX Soli. i for the Second and Third offences: for the ſe- 
dos: quarto, libera cum toto 


Jure ſuo abit; ſi patienter ſu- cond it was Twenty Shillings + and for the third, (ac- 


8 755 ogra cording to Redwit,) Thirty : and upon either the 
Gr. p. 39. e, De Sutwibes, third, or however the fourth offence, ſhe might diſ- 
S. 24. MS. Merr. fol. 26. a] ſolve the Marriage, and go off from him with all 
her Effects. But if ſhe bore it tamely, and did not leave him upon 
a fourth Provocation of this kind, ſhe could never after pretend to de- 


mand Damages of him for being falſe to her Bed. 
In SCOTLAND, 


By their ancient Mac-Alpine Laws, (fo called from the Legiſlator, 
King Kenneth II, Mac-Alpin, about the Year 840,) If any Man de- 


| (6) Si quis ateris Conju- bauched another Man's Wife, (b) with her conſent, 


gem non invitam vitiaverit, 


uterque extremo afficiatur ſup- both He and 5 he were to. ſuffer Deat h for It: bur 
Alena, $1 vis muliert fucrit if there was Violence in the Caſe, She was acquit- 


illata, vir injurius proximo 


ferro damnabitur; mulier e- ted, and the Man to be beheaded. | It 15 ro be ſup- 


rit innoxia. ¶ Hef. Boeth. 


Hiſt. Scot. I. 10. fol. 101. poſed, his manner of Death was the fame for Adul- 
a. & Leſleus de Orig. c. a . | 

Scot. I. 1. p. 72. tery with conſent: but the Woman, (as we learn 
from another of theſe Mac-Alpine Laws,) was either to be drowned, or 
buried alive. Mulierem, capitalis Criminis damnatam, aut Anme ſubmer- 
gito, aut defodito vivam. Theſe puniſhments, however, fell into. diſuſe 


at length; and the Church only undertook the Cognizance of Adultery, 
| From MAH OM E T's Alcoran, 


[_Proſcurion. ] WE mult firſt obſerve what relates to the Proſecution. The Judi- 


c Alceran, Azoar. 4. non cial Proſecution for Adultery, muſt be upon the E- 
onge ab initio] Teſtes adhi- 
beantur in eas quatuor ex vo- vidence of four Witneſſes 5 ( ) all Mahomet ans e and 
bis. [ Seld. Ux. Hebr. L. 3. . 1 | | 
c. 12. p. 391.] according to Achmed Ben Mahumed (as Mr. Selden 
N him,) they muſt be all Men too. If this were the Senſe of 
their Legiſlator, the Proſecution would be impracticable: for a Wo- 
man muſt be mad, to commit the Crime with ſo little caution, chat 
four Men ſhould be able to convict her of it. And the Caſe is much 
the fame, if (as Mr. Selden ſays, the Retina verſion has it,) we ſhould 
read, Quatuor fœminis Teflibus convitta: for four Witneſſes of either 
Sex are very rarely to be had on ſo nice an occaſion. But to ſolve 
this Difficulty, Mr. Okeley, (the late Learned Arabic Profeſſor at Cam- 
bridge,) aſſures me, that the Arabic has not four Male, or four Female 
Wineſles; but fimply, and in general terms, four Teftimontes. 9 ſtill 
ere 
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Crap, VII. Of Apviruny. 
there would be difficulty enough remaining, if Ma bomet himſelf, a 


F. III. Legat 


{ 44 8 N er. 1 +4 Proſecution and 
their Lawyers fince, had not contrived. ways to qualify it. One, Puniſhment. 


(which muſt be aſcribed to their Lawyers, is what Mr. Ofeley alſo 
informed me of; that it would be ſufficient for Conviction, if the 
Man be found in the ſame Room, or even in the ſame Houſe with her: 
that is, I ſuppoſe, if he eee ſuſpected of a lewd Commerce 
with her. The other is Mabomet's own proviſion, to ſupply the De- 
fect if the on ſhould have ir wares or none beſides him- 
ſelf. (d) When they charge any thing [of Adulte- „ e, Abo 14. 
« ry] b on their 1 Ml have 13 WitheG but Thi Tasha by Me . 


Si 1 


« themſelves, the Teſtimony of One ſhall paſs in fr. ximemun ] Pente 
c Conſtruction for Four, if he Swears by God that an def Fa Wiſes, 

ce he ſpeaks Truth; (but it muſt be Sworn faur timet, Graun Telnet, es . 
c according to the Retina Verſion;) and inſtead of *% e 
cc fifth, invokes the Curſe of God upon himſelf dry 6 ela Juintum 
« if he has ſworn falſly. So that here, che Huſ- ber cin A ester (914 
band, for want of three more Witneſſes, ſhall him- r L. 3. c. 19 P. 4104 
ſelf Swear four times to the Truch of the Accuſation: and ſo in pro- 
portion, ſays Mr. Okeley, if there be two Witneſſes only beſides him- 
fl he muſt Swear twice; if one, thrice, to make up the number of 
Teſtimonies 3 adding in the laſt place, a folemn Imprecation if he be 

rjured, 1 of. 192 
. is as odd a Prevarication as could have been thought of, to 
ſolve the Letter of his own Law, And yet theartfull Impoſtor, who was 
notoriouſly given to Women, ſeems to have contrived, (in complaiſ- 
_ ance to his iſciples of that Sex,) to render it inſignificant to Con- - 
viction, by allowing the Woman accuſed (e) to purge (e) 4toran. jbid. Mulier | 
her ſelf in the very ame method. For ſhe was f gamer athibewur Te. 
not to be puniſhed, if ſhe brought four Teſtimonies, aue erkenn, K cum 
(3. e. I ſuppoſe, either ſo many Witneſſes, or her own zac quo tram Dei in ſ 
Oath ſo often repeated as to make up the number,) eri. [Selgep. ubi fuprd.] 
that the Accuſation was falſe; and made the like Imprecation if what 
had been ſworn againſt her was truue. | 

Ir the Accuſation proves falſe, and the Woman is cleared, the falſe 
Accuſer ſhall be baſtinadoed (f) with four and twen- (h Alan. & Sel. ibid, 
ty blows; and ſhall newer be credited in Teftimony for the future. Mr. 
Selden (F) tranſlates it thus: Qui caſtas mulieres infamant, nec inde pro- 
ferunt qual uor Teftes, fuſtigandi unt plagis octoginta, nec unquuam recipi- 
endum eff (poſtea) eorum Teflimonium. But as to the number of Blows; 
Mr. Okeley ſays, Du Ryer's Tranſlation, which I followed, is right ac- 
cording to the Arabic; and not Mr. Selden's, 7 

Tx legal Puniſhment of Adultery upon Conviction, is variouſly 
delivered in the Alcoran its ſelf. | 

I. For the Women, Impriſonment; or Conſinement 
in their own Houſes, during Life, or for a time. 

«lx your Women (g) be debauched, and con- (55 Atwan, Atort. 4. v 

e victed by four Witneſſes, confine them cloſely in 4 Guster er vob, nde 


eas quatuor ex vobis, unde 
| te their 


\ 
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. Iv. Adul- went convides; detinein- be their Houſes, as long as they live; cr ul Cod 


erer and. Adul- tur in ædibus ſuis, uſque- 


mg 


zereſs Marty- 


r Abbt r A* Fr 
* o — 


du mortue fuerintz aut ei, ce giyes them a better mind; . e, till they ſufficient 
ſeu mentem (meliorem) Une ron ad Them ie 
erit eis Deus. ( 80% Ur ly tellify cheir Repentan de. 


Hebr. Li 3. e. 1. p. 30 7% % / ef of T4 lf 36s l 5m bog 
II. Scourging, or Baſtinado; both to the Man and Woman. 


(h) . Noir. 24. 1 4E tc AS to the Adulterer (hb) and the Adultereß, let 


Quod ad Adulterum Adulte- ce g]] ſuch Criminals receive an hundred Stripes or 
ramque ſpectat, omnigeni fic _ | 1 „ 
rei cencum plagis werberantor ; © Blows: and have no Compaſſion upon them, 


neque miſericordes erga illos 


ſtiz in Judicio Dei, 6 in © for the Judgment is God's; if ye beliève i God, 


eue, E Talk Gat 2 cc and the laſt Day. And let the Congregation, Or 


b Ceetus, ſeu numerus ni. 6c 4 ſufficient number of Believers be Witneſſes of 


quis credentiuin, [ Selden. 


ubi ſupra. p. 392. « their Puniſnment. What Mr. Selden (whom 1 


have followed) here tranſlates Adulter & Adultera, Mr. Oleley choſe 


to render, the Fornicator and the Whore; and I have elſewhere cited 


this accordingly. Vet even theſe terms are ſignificative enough to in- 


clude Adultery, as well as Stuprum and Common M boring: and it were 
hard if they ſhould not; for then Adultery, which is a greater Crime 
than the other, would be left under a ſmaller Puniſhment. 2] 
LATER writers, however, ſay, that the Turks puniſh Adultery with 


Death: but if it be true, they have no direction for it in their Alcoran. 


Tus much for the various Puniſbments of Adultery in the courle 


of Legal Proceſs, ſo far as I have been able to collect within the Times 
I write of Our next Enquiry may be, | = 


Se cr. IV. Whether the Adulterer and Adultereſs were allowed © 
to marry together, at any time after their Conviction 
WAE RE this was prohibited, (as it might be, and in ſome Countries 


| was, when the Law did not inflict Death, or the Husband was ſatisfied 


with Divorce &c ;) it was intended to expreſs a public abhorrence of 


their criminal Converſation before: and to ſet a mark of Infamy upon 

them, as unworthy ever to come together in the honourable Conjun- 

ction of Marriage, who had already blemiſhed and abuſed it by their 

lewd Conjunction in Adultery. v1 
Amongſt the IE w 8. 


Death was indeed the Moſaical Puniſhment, as I have ſhewn in its place: 


but their Lawyers clogged it with many Exceptions, and reſerved a great 


many Cafes which admitted only of Divorce. Here, therefore, was 
room for fuch a Prohibition as we are now enquiring after. And ac- 


(i) Seld. Ux. Hebr. L. 3. cordingly we learn from Mr. Selden, (i) that thoſe 


c. 16, Pe #16, gf. Women, vho in any ſuch caſes had been divorced 
with forfeiture of Dower, could never be received again by their Huſ- 
bands; nor could they ever marry that Perſon, or any of thoſe Perſons, 
who had been their Adulterers, or from whoſe Company they had been 
diſcharged either by the Husband or the Court. 


By the Roman Civil Law, 
Neither the Adulterer himſelf, ' nor any other Perſon, may marry the 
Adultereſs i if he did the Julian Law took hold of him. Adulterii 
* damna- 


N 


Ent. VII. "Of Abyiriny. —— 
8 / 75 1 tet | i T, 22 G2 x "24 8 34 v. . 
Hanmatam (k) fi quis duxerit Uxorem, eadem Lege te * 11. a, 4 fg 92 * 
n 


netur. Which ſtands confirmed by Alexander Semen Au 5.1. Nel, ee Marry- * 
rus in the Code. (1) Qui autem Adulterii damgatam r 
1 ſuocunque modo panam capitalem evaſerit,) ſciens durerit Uxorem, eas 
em Lege [Julia] ex causd Lenocinii punietur. The Parentheſis Si quo- 
cunque &c. was probably added under Fuſtinian, to adapt it to the Law 
as it ſtood then: for before the time of Conſtantine,” it (nk not appear, 
chat Adultery was (Hatedly) puniſhable with Death. However, from 
this of Severus it appears, that whoſoever married a Woman convict of 
Adultery, was to be puniſhed as for Lenocinium. I cannot perfectly 
account for the reaſon of this; why it ſhould be repured Lenocinium : 
any farther, than that ſuch an one gave countenance and encouragement 
to the Crime, ex poſt facto, by marrying her; and made a gain of it, 
tif He had been the Adulterer,) by getting her to himſelf, when het 
Crime has brought on a Divorce that diſcharged her former Marriage. 
The Julian Law puniſhed Lenocinium in cafes of A- ( f AE l. 4.4. 
dultery 5 (m) in the ſame manner as Adult ery - whether _ 1.2. ex Lege. F. 2, 3.1: 


ui domum. l. 12. Hec 


in the Husband, or any body elſe that was guilty of , 
ir. Bur meeting with ad Exception (v), whic = ox en 
ic from that puniſhment, if gain be not the motive of conniving at, or 
paſſing by what is done, but mere Indifference or Good- nature; J am in 
doubt, whether a Perſon wholly unconcerned in the Intrigue, and after- 
wards marrying the divorced or convicted Adultereſs, could be puniſh- 
ed ſo. Yet as Severus declares, (without any Exception, but his nor 
knowing her to have been convicted,). that he was to be puniſhed, it muſt 
be at diſcretion of the Court at leaſt. . . PIP 


Ir the Adulterer himſelf marries her, the Martiage is illegal, and they 
are murually diſabled from enjoying any benefit of Dower, Legacy, or 
Inheritance the one from the other; even tho the proſecution of Her 
for Adultery, is not yet advanced to Sentence. (o) Mæ- ;, 1 1 bi hes ut indignis 
vius in Adulterio Semproniæ damnatus, eandem Sem- G3. fr. 9 L 13, claudi. 
proniam non damnatam duxit Uxorem, qui moriens Hæredem eam reliquit: 
Vero, an juſtum Matrimonium fuerit, & an Mulier ad Hereditatem ad- 
mittatur © Reſpondi, (lays Papinian,) neque tale Matrimonium flare, neque 
Hereditatis lucrum ad mulierem pertinere : ſed quod relittum eff ad Fiſcum 
| pervenire. Sed etſi talis mulier Virum (Mævium ic.) Heredem inſtitue- 
rit, & ab eo, quaſi ab indigno, Hæreditatem auferri dicimus. By this Law 
the Eſtate, or other Legacy bequeathed by Will, either from Him to 
Her, or from Her to Him, cannot go to any ſuch Heir or Legatee, 

but is forfeited to the Crown. And Cujacius (p) lays, 4 88 
it is the ſame with the Dower: © Hoc caſu, Dos #7 4 » M , 
e omnind fir caduca, & eripitur uttique, Hæreditas quoque exipitur, &. 

Bur as the Law now ſtands, by a Novel of Feline . the Adul- 
terer and Adultereſs marrying, would not come off ſo eaſily as with 
Forfeitures and Incapacities; tho neither of them had been 5 con- 
victed of the Crime: and were to ſuffer for this as for Adultery, tho 
by ſome means or other they had eſcaped their proper puniſhment bo- 
fore, For thus we read, Novel. 144. c. 1... 
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5. IV. 2 - 51 quis werd acciilatus de Adulterio, per proditronem 7 udicum, aut alis 
rereſs marty- 
TE. liert, de qua accuſatus eſp, turpiter converſari, aut in Matrimonium ac 


 quolibet modo 3 Legibus pœnas effugetit, & poſt hoc inveniatur cum mn 


cipere eam; & hot fiat vivente Marito, aut poſt ejus mortem; neque Ma- 
trimonium valere jubemus : ſed eum qui hoc delingquere preſumpſerit, etſi 
pris profugerit, attamen licentiam damus omni Judici, & compreh, 
eum, & poſt tormenta ultimis ſuppliciis ſubjicere; nulld alid excuſatione 
[Gr. 4 gls, Accuſatione] aut probatione faciendd. Et Mulierem ca- 
ſtigatam, & detruſam Monaſterio immitti jubemus, & ibi manere in 
omne tempus propriæ vitæ, &c. 0 
HE RE, if any perſon accuſed of Adultery, and either by the Par- 
tiality of his Judges, or by any other means eſcaping his due Puniſh- 
ment, be afterwards found living lewdly with the Woman with whom 
he was accuſed, or ſhould marry her; (whether during the life, or 
after the Deceaſe of her Husband;) ſuch Marriage is declared inva- 
lid; and any Judge, within whoſe Diſtrict he is, may apprehend him, 
and put him to Death; without any farther Accuſation or Proof, than 
of the preſent Facts abovementioned. The Woman, to be ſcourged, 


and confined in a Monaſtery for Life. And the Effects of both of them 


diſpoſed of as in caſe of Adultery proved. See $. III. in its place. 
Bur the Canon Law allows the Adulterer and Adultereſs to mar- 
ry, except in ſome particular Caſes. 


In the EASTERN Empire; 
(eo ini fegt eng, He that (q) was accuſed of Adultery with a Wo- 


Pe > Pen. man, could not afterwards Marry her. In ſupport 
3 Annen. I. . Of this, they retained Juſtinians Proviſion laſt cited 
Tit. 6. n. 56, 37. | in the Roman Law: their Bach. L. 6. Tit. 19. l. 3. 
being the ſame verbatim with Nov. 134. c. 123 except the words, 
ultimis S uppliciis in the Novel, changed here to Tais rp{pois TYLwgias. 
The reaſon of which Alteration is evident: for they had changed the Man's 
puniſhment for Adultery; from Death, (as Fuſtinian had left it,) to Baſtinad- 
ing, ſhaving the Head, and cutting off the Noſe ; which therefore are the 
1auper nel, the legal puniſhments they direct to in the preſent Caſe. 
Br tho they ſhould altogether eſcape the Civil Juſtice, and live and 
die in the Matrimonial roſſiſfion of each other, the Adulterer could 
bequeath no part of his Eſtate, Real or Perſonal, to the Woman, nor 
ſhe to him, Bana. L. 60. Tit. 42. De is quibus ut indign. |. 13. the 
fame in ſubſtance with 1. 13. F. eod. Tit. abovecited. 
The Law of MAHOMET | 
Runs contrary to what we have produced from others. For by that, 
ſuch Criminals are fo far from being forbid to Marry each other, or 
to Marry at all, that they are ſtrictly forbid to Marry any perſon Bur 
one of their own lewd Charatter, or one that is not a Mahometan, 
M Let the Adulterer Marry none (r) but an Adul- 
i Heben an en. tereſs, or an Aſſociater; nor the Adultreſs, any 
tow; nec ducat Adulera ni: ce but an Adulterer, or an Aſſociator: for this is 
tem, Hoe enim reden. © forbidden to Believers, i. e. no Mahometan, Man 
N TT or 
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or Woman, who is not gull ty of the like Crime, ir en. ek 2 Faule. 
may Marry A known Adu tereſs or Adulterer. By I. 3. c 12, p. 392, G * | 
che word Aſſociator, he means any perſon who is not of his Religion * 

for the Mahometans declare againſt all Religions but their own, as giv- 


ing God Companions, or Aﬀociating other objefts of religious Worſpip to 

_ the one true God; themſelves only (as they pretend) adhering to the 
Unity of the Godhead. Wan | N e 18 
Lr us now ſee what proviſions have been made in ancient Laws 
upon another Cale. o 

SE CT. V. Suſpicion of Adultery. WELLS 

Tux moſt remarkable Conſtitution of all that can be found up- 

on this Head, is certainly in e 
The IEWIS H Law. e 
So abominable to God is the Sin of Adultery, that he preſcribed 

to his choſen People a very particular and miraculous way to diſcover, 

(and at the ſame time, to puniſh) the moſt ſecret Guilt of this kind. 

The Law relating to it is in NUMBERS, V. 12, and following Ver- Tri the | 
ſes, to the end of the Chapter 3 which contains the Trial by bitter Wa- _. oak 
ters, or the Waters of Fealouſy. If a Husband were Jealous of his 
Wife, upon juſt grounds of Suſpicion ; but could neither ſurprize 

her in the Act of Adultery, nor produce Witneſſes to convict her of it, 

he was to bring her to the Prieſt, with the tenth part of an Ephah of 
Barley-Meal for an Offering of Jealouſy. | But by the Cuſtom of the 

Jews in this matter, the firſt complaint (s) was to (.) Selam vs. Hebr, L. 

ce the Court of Fuftice, under whoſe Juriſdiftion he 3 . P. 4. 492 4. 

« lived: there he complained of her having kept Company in Secret 
«with a Man, concerning whom he had before diſcharged her 

ce and ſince ſhe denied any Act of Lewdneſs, he demanded her Trial 

« by the bitter Waters. - Having proved by Witneſſes the ground al- 

ce ]edged before for his ſuſpicion, both he and his Wife were ſent un- 

ce der guard to the great Sanhedrim at Feruſalem: which Court En- 

ce deavoured by various Arts to terrify, entice, or weary her into a 

*« Confeſſion : but if ſhe inſiſted upon her Innocence, ſhe was then 

te brought to the Door of the Tabernacle, or the Eaſt Gate of the outer 

Court and there] the Prieſt uncovered her Head; [took off her Head- 

ce cloaths, and all her other Ornaments of Dreſs; (t) (+) $44. ibid. p. 403. 

e cloathed her in a black Robe; and called together a great number of 

« Women, that they might take warning by what was to follow. ] 

* And after this, putting the Offering into her hand, he was to hold 

in his own a bitter draught of the Holy Water of the Laver; with 

lome Duſt from the floor of the Sanctuary, ſand ſome Wormwood, 

or other things to make (u) it bitter, put into it; («) Seld. Ibid. p. 44. 

and to adjure her in theſe words, (v. 19, 20, 21, 22.) If no Man 

have lain with thee, and if thou haſt not gone aſide to Uncleameſs with 

another inſtead of thy Husband ; be thou free from this bitter Water 

that cauſeth the Curſe. But if thou haſt gone aſide to another inſtead 

of thy Husband, and if thou be defiled; &c. — The Lord make thee a 

Anas „ Curſe 
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Curſe and an Oath among thy People, when the Lord doth nole thy 
” Thigh to rot, and thy Belly to fwdll; and this Water: that \cauſeth 


the Curſe, ſpall go into thy Bowels, to make thy Belly to Swell, an 
thy Thigh to ror. To this the Woman was to fay, Amen, Amen. 

(») Sal Mid. p. 404: The Prieſt having writ theſe Curſes ina. ſcroll of 
Parchment, (w) and Scraped off” the Wards again into the bitter Water, 
ſhe was to drink it; after he had offered the Jealouſy-Offering upon 
the Altar, and burnt a part of it. The Effect of all, was accord- 
ing to the words pronounced before by the Prieſt: If ſhe were in- 
nocent, the 9 did her mo harm; but (as the Fews fay,) made 


her more beautiful; and if ſhe had been barren before, ſhe. thence- for- 


ward became fruitful : If guilty, Her Thigh by which, as Bp. Patrick, 
obſerves from Chaskuni, is meant, her ſecret Parts,) immediately rot- 
ted, and her Belly (or Bowels) ſwelled, till fhe died; leaving thus a 
terrible Example, in the Judgment of God upon her for her Sin. 

IN the Praxis of this Law, the Jews (as uſual) introduced ſeveral arbi- 


trary Interpretations, Reſtrictions, and Additions by Authority of their 
Sanhedrim. = 


(J.) TRE Husband who had a right to demand this Trial of his Wife's 
(ey Sell. ib. e. 13.p.397- fidelity, muſt have admoniſhed her (x) firſt, before 
Witneſſes, never to be in ſecret with this or that particular perſon, or 
perſons; and the ground of his Jealouſy, (as was ſhewn above) when he 
brought her to the Trial, muſt have been, that he could prove ſhe was 
ſince that premonition, in ſecret with the Perſon, or ſome of thoſe per- 
ſons ſhe had been warned againſt. And tho' ſhe had been with him but 
a few minutes, it was prefumed ſhe might be corrupted in that time. 

(II.) Bur if her being in ſecret with him, and the Premonition alſo 

(3) Kell ibid. p. 398. to the contrary, were not each of them (y) proved 
(z) Ibid. c. 16. p.414 by Witneſſes ; if he had only (z) watched her him- 


ſelf, and found her in {ach forbidden privacy; or had only Fame, or 


one witneſs to prove it; or it any one witneſs appeared at the Trial, 
(cho a Woman, a ſlave, or any otherwiſe held inteftabilis,) and proved 


her actually guilty of Adultery ; this Law of the waters of Jealouſy had 


no place: yet ſhe might be divorced; but not fo as to loſe her Dower, 


except in the laſt caſe of actual guilt. 
(II.) NoR was ſhe to be put upon this Trial, if ſhe confeſſed at 
(a) Sell. ib. e. 13. p. 398. the Bar of the great Sanhedrim, (a) or before the 
e. 15. p. 492, 496 Prieſt at the Door of the Tabernacle, that ſhe had 
been indeed polluted ar the time of privacy laid in the complaint : nor 


if ſhe refuſed to put herſelf upon the Trial; (i. e. before the letters of the 


Curſe were ſcraped off; for refuſing after that, ſhe might be compelled 
to drink.) Bur in either of theſe caſes, ſhe was divorced, and loſt her Dower. 
(b) Seld. ib. e. 13. P. 399, (IV.) NoR could ſhe be thus tried, (6) if; her 
398. Husband, (who upon this ſuſpicion was obliged to 
abſtain from all Conjugal Embraces of her, till ſhe had cleared her In- 
nocence,) could be proved to have laiu with her after the time for which 
he pretended to ſuſpect her; for this would imply that he had forgiven, 
if he ever had really ſuſpected her. Nor if He would not ſuffer her to 
drink 


unk. VII. of Adviriay, 


drink che bitter water, When ſhe came to her Trial. In either of theſe 7 Safco 


caſes, ſhe was to be divorced, but carried off her Dower. 

V.) BoTH the Husband and Wife (e) muſt beof ) d 14.5; 395 
full Age; not eſpouſed only, but married; and not 49% 4%. 
prohibited by any Divine Law from marrying together: or elſe ſhe could 
not be put upon this Trial. Nor, if the Husband had enjoyed her during 
che Eſpouſals, before he had brought her home, and ſolemnized his Mar- 
riage. And ſeveral other Exceptions there were more trifling, which 
Selden takes notice of, grounded on ſome part or other of the Ceremony 
of the Trial according to the letter of the Text: as when the Husband 
was blind &c; or the Woman lame, wanting à Hand, dumb, or deaf; 
for which, and the reaſons of them, I refer to my Author. But the Wife, 
however exempt by any of the Exceptions under this head, from Trial by 
the Law of Jealouſy, was to be divorced, and loſe her Dower, if the 
premonition and her Diſobedience to it were duly proved. 25th 
(VI.) Tre ſixth Exception is of more moment than ſome of thoſe 
| laſt mentioned: and that is (4), that if the Husband % $1. ib. e. 14 
had himſelf been guilty of Lewdneſſe, he could not * 5. P. 408. 
ſubject her to this Law: or if he did, the bitter water would have no effect 
upon her, tho' an Adultereſs; according to the notion and Tradition 
of the Jews. 03: FIST, Bfrt38-[TOQHT 26 | 

IT is farther to be obſerved; that when he had the Advantage, clear 
of theſe Exceptions, to bring her to the Trial of Jealouſy 5 and when ſhe 
was before the Prieſt (e), ready to be adjured upon the (0 Sti ib! e. 15. p. 407. 
particular ſuſpicion laid againſt her, as above; their cuſtoms indulged 
them, to charge her in the ſame Adjuration, with any other ſuſpected 
Adulteries, beſide that for which ſhe was brought thither ; even ſuch as 
could not ſingly (by their five firſt Rules) be examined in this way: and 
Her Amen extended the Curſe to all or any of them, as well as that. 
Ix the Woman came off (F) with a Teſtimony of 0 Sl ib. c. 3; p. 308. 
her Innocence, and was again diſcharged by her Husband of rhat perſon's 
company, with whom ſhe had been before ſuſpected; and if nevertheleſs 
ſhe was again convicted of being in private with him : the bitter water 
was not put to her a ſecond time; but ſhe was preſently divorced, with 
| loſs of Dower. If the were found in private with any other perſon, after 
a like ſpecial premonition; the Trial would again take place, toties quoties. 
NoNE could bring her to it but her (g) Husband () 5. id. c. 16. P. 415. 

But if He were deaf, or diſtracted, or out of the Countrey, or confmed 
in Priſon; and She, the mean time, went under the ill fame of Lewd- 
neſſe: tho ſhe could not be brought to ſuch a Trial as aforeſaid, the 
Court would ex officio call her, and give her a Premonition; and if af- 
ter this ſhe was proved to have been in ſecret with that Perſon, of whom 
they bad premoniſhed her, they would, by public Sentence, diſcharge 
her from all Congreſs with her Husband ; condemn her in her Dower ; 
and tear to pieces the Inſtrument, or raſe the Record of it: and her 
Husband, whenſoever he recovered his Hearing, or his Senſes, returned 
home, or was ſet at liberty, gave her a formal Divorce. 


4. p. 101. 


BuT 


on of Adultery. 408, 
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> (by su i. e 25. p. | BUT the whole uſe (5) of this Trial by bitter waters} 
began to be laid aſide about our Saviour's time; 

when Adultery (as their Doctors ſay) began to prevail exceedingly amongſt 
the Tewiſh H ashands; ſo that, according to the ſixth Rule abovemens 
tioned, their Wives, ſuſpected of that Crime, could not be thus tried. 
However, if the Premonition, and her Diſobedience to it were-duly. 
proved, ſhe was diſmiſſed by Divorce, with loſs of Dower. . 
THERE is another Text, upon which they ſeem to have grounded 
the Advantage of divorcing (at leaſt, upon ſuſpicion, without ſuch 
previous Admonitions as we ſpoke of before. wiz. oc WG 
DzurT. XXIV. 1. When a Man hath taken a Wife, and Married 
her; and it come to paſs, that ſhe' fnd uo favour in his Eyes, becauſe 
he hath fouud ſome UNCLEANNESS in her; [which Mr. Selden pro- 


(i) Selden, Ibid. c. 18. p. duces (i) ſeveral Verſions to exprels, ce ſomething 


« let him write her a Bill of Divorcement, and give it in her Hand, 
« and ſend her out of his Houſe. Ae 
0%) Selden, Ibid. c. 17. p. MR. Selden (k) delivers their practice (in ſubſtance) 
418, 419. «az follows. Their Wives might be Divorced up- 
« on ill fame only: not ſuch as directly charged them with Adultery, 
« or ſuch as might bring them to the Trial by bitter Waters, but 
ce when, without premonition, ſhe could be charged by credible Witneſ- 
c ſes, with haying behaved her ſelf with other Men, (or ſeemed to do 
« ſo,) with Impudence, or more indecent Freedoms than modeſt Women 
ce uſed, or ought to do. Under: ſuch an Imputation ſhe was, whom: 
« the Witneſles, preſently after ſome young Man (other than her Hus- 
c band) had been ſeen to come out of her Chamber, found there a- 
tc lone, putting on her Drawers, or other Garments, which might give 
« ſuſpicion that ſhe had been thoroughly undreſſed for ſome il} purpoſe 
before. Or whom they had ſeen coming out with ſuch an one, 
from ſome dark, or very private place; or going in with him a- 
lone into her Chamber, and preſently locking the Door; or admit- 
«ing of Kiſſes from him, or any Amourous ſignifications whatſoever z 
cor who was guilty of any wanton Behaviour reputable to her Vir- 
tc tue. If her Husband thought fit to Divorce her upon theſe Ac- 
« counts, ſhe loft her Dower. Thus much for the Fews. 


Amongſt the ATHENIANS, 


A Man ſuſpefFed of Adultery, might be ſeized, and thrown into Pri- 
„„ , fon, or otherwiſe detained in Cuſtody: (1) but up- 

F (1) Ear Tis lug cigzy * » | f . al d . * 

& paxs, 1605 xe 524 ON Petition to a Court of Juſtice, alledging his In- 

ee nocence, he might be bailed; and he was then to 


K 605 %% re Ggtorne, 2 ; =. ' | 
ty eine; nine, i ſtand his Trial. If he carried his Cauſe, and the 
er ci dur, x, I'S; tun nes 7 8 | 0 
208. f Nene 5). Court believed him Innocent, himſelf and Sureties 
In Sram. p. . 6 | . . . . 
© were diſcharged. © But if they judged him guilty, 
he was dealt with as we have ſeen before, where the reſt of this Law 
is cited for the Judicial puniſhment of ſuch an one upon Convicti- 
On. P- 90, — 3 4 By 


A\ 


By the Roman CIVIIL LAW, + 


1 


ſy. For ſo the Emperours, Theodoſius and Valentinian, (A. D. 4491) 


declare it ſufficient Cauſe for the Husband to Di- 
vorce a Wife, (m) © who without his Knowledge 
« or Conſent, ſhould go to public Entertainments, 
« amongſt Men that were Strangers, or unrelated ; 
« or, againſt his will, without juſt and probable 
«cauſe, ſhould lye out, or be from home all Night; 
cc or frequent the Circus, or the Theatre, to {ee Ra- 
cc ces, u Gladiators, 3 and other 


« public Diverſions there, when he had forbidden her. 


hand, the Wife alſo (n) may ſue out a Divorce from 
her Husband, „ if he goes with lewd Women to 
« 4 Play or an Aſſembly, before her Face. 


(m) Extrancorum virorum 
{ ignorante vel nolente, con- 


vivia appetentem; aut ipſo 


invito, {ine juſtà & probabili 
causi, foris pernoctantem; 
vel Circenſibus, vel Theatra- 
libus Ludis, vel Spectaculis, 
in locis in quibus hæc ad ſo- 
lent celebrari, ſe prohibente, 
gaudentem. Cop, L. 5. Tit. 
17. De Repudiis. |. 8. Conſen- 


ſu. F. 3. Vir quoque. 


On che other 


(n) Ad contemptum ſui 
domuſve ſuæ, ips4 inſpicien- 
te, cum impudicis mulieri- 


bus ccœetum ineuntem. Cop. 


Ibid. F. 2. Si qua. 


Bur the Husband is obliged with a Privilege beyond Divorce: for 


he may dea 
Adulterer too, — by a ſevere Conſtitution of Fuſti- 
nian. (o) If any one ſuſpects another Man to have 
« 4 Deſign upon his Wite's Chaſtity; and has thrice, 
«in writing, before three credible Witneſſes each 
ce time, diſcharged him from having any Converſati- 
ce on with her; and after theſe three Diſcharges in 
« Writing , 
ce his own Houſe, or a Houſe of his Wife's, or the 
« Adulterer's, or in a Tavern, or other public Houle, 
«or in a Houſe in the outskirts of the Town; He 
cc has leave, with his own Hands to kill him, and 
ce needs not fear being called to an account for it. 


If in any other place he finds him talking with 
cc her, and hath 


« the Fact, of his being with her after three diſ- 
« charges as aforeſaid, ſhall puniſh him as an Adul- 
« terer, (i. e. pur him to Death,) © for this only, 


e tem exequi crimen. Here the Latin ſtops, and 
makes Nonſenſe of it; for it is extremely curtail- 
ed. But as it ſtands in the Original Greek, it gives 
him a Power to proſecute his ife, as well as the 
ſuſpected Adulterer. — there, (with the Authen- 
tic Tranſlators good 
1% DIJJUIHIO)N 


we” 44 


1 3 3 


ree credible Witneſſes to prove 
ee that he found him ſo, he may deliver him up to 
© the Criminal Fudge; who having examined into 


eave,) it runs thus: The 


deal with his Wife in another manner, and with the ſuſpected 


(o) Novel, * "I IP 
quis forſitan ſuſpicatur ali- 
quem velle ſuæ Uxoris illu- 
— caſtitati, & conteſtatio- 
nes ei ex ſcripto tres deſtina- 
verit, habentes Teſtimonia 
trium Virorum fide digno- 
rum; & 


nerit eum convenientem ſux 
Uxori; fi quidem in /#4 do- 
mo aut iphus Uxoris, aut A- 
dulteri, aut in Popinis, aut in 
Suburbanis; eſſe licentiam 
Marito propriis munibus ta- 
lem perimere, nullum pericu- 


lum ex hoc formidanti. Si 


vero in alio loco talem inve- 
nerit cum ſu4 Uxore loquen- 
tem, non minds tribus Teſti- 
bus fide 4 convocatis. 
per quos probare poſſit quòd 
eum cum ſua Uxore compe- 
rit, Fudici tradere Crimina 
examimanti, Illum vero pro 
veritate cognoſcentem poſt 
tres ex ſcripto conteſtationes 
cum tali muliere eum inven- 
tum, talem quidem, tanquam 
ex hoc ſolo TE labers crimini 
ſubjacentem, nulli alii ratio- 
ne quæſitd, punire. Licen- 


tiam autem exequi crimen. 


cc yithout farther matter or proof. CLicentiam au- 


Gr. Ada di d T6 dn 
a5 a» Bana * ie; ut 
Ths mg, i zate 16 
16085 TY , bega. 
Marito etiam intrepids liceat 
ſuam (ut voluerit) Uxorem 
accufare, & ſecundum Leges 
adverſus 23 1 10 12 
uoque) progredi. AuTH. 
Goll 8. 5 75 Ut liceat 
Matri &c. 2 1 wal 


poſt has tres ex 
ſeripto Conteſtationes, inve- 


fendt him in her Company; if it be in 


« Husband 


13 5 
EE Os. ee iin bm Null 8 
Suſpicion of Adultery is guarded againſt in the ſtricteſt manner; by | 
giving way to Divorce, for even Imprudences that may be ill interpret- 
ed, or that may poſhbly end in Vice; as, the taking of ſuch Diver- 
ſions and Liberties, or frequenting ſuch places and Company, as may 
prove a Temptation to the Crime, or be a reaſonable ground of Fealou- 
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of AU "TP 
ee Husband may alſo without fear (if he thinks fit) accuſe his Wife 
ce [on the ſame account,] and proceed againſt her Crime according to 
ce the Laws: i. e. he may puniſh Her too, as an Adultereſs, [to have 
her ſent ro a Monaſtery] by the fame rule as ſhe may puniſh Him. 


rnd fre ($1. Jun werd ir com: „ AND this ſtands confirmed farther by the next 
Ghee #* periuntur aliqui impii, ute. Paragraph, which provides in the Caſe of lewd Af. 


tiam in venerandis domibus 


xſumant in talibus ſe mi- fignations made at Church, or ſuſpect | 
. ſceleribus: & ibi de fo * : P ed Confer chces 


pecentis tractare,ubiconſuere- f here. (p) cc Becaule (ſays he) ſome are found ſo itn- 


runt Dei timentes peccato- 


rum veniam poſtulre: jube- . PLOUS, as to preſume in the moſt Sacred ſtructures 
mus, ut fl quis tals invenia- ce to engage themſelves in ſuch wickedneſs, and to 


tur in locis venerabilibus ali- 


ena Uxori, de qui in ſuſpicio- CC i | 
„  ; for Sin even there where thoſe that fear God 


eſt) conteſtationes, Jogan li. c are Uſed to beg the Pardon of their Sins; we de- 


centiam eſſe ejus Marito u- 


traſque perſonas Defenſori Ec- 2 clare, that if any ſuch perſon, as 1s under ſuſpi- 
ur al coram periculum di. © cion, and has been thrice diſcharged, be found 
ſim iſti ſerventur, donec Ju- c 4. wit h a Man's Wife, in thoſe venerable pla- 
ad Epiſcopum Civitatis, qu- cc ces, the Husband may commit both Him and Her 


dex hoc cognoſcens mittat 


tenus dci iſti tradantur, ut de- 


beane fuſiere gebe, e. ce to Cuſtody with the Defenſor or other Clergy of 

. n ,˖e ö ba- . F 

apo, vg banal ſub. ©© that Church; who at their peril ſhall keep them 
eant 1] fecundum Leges quz © ſeparate, till the Judge (having notice of it) ſend to 


Kiſſimis Ecclefis vindicari. cc the Biſhop to have them delivered up to him, that 


Nullam neque in hoc aliam 


Judice quareme de ret. they may be puniſhed according to the Laws, which 
TIO PTO Onem, 1 tres (u- - | 
cuti jam fupr} diximus) con- ©* forbid Adulterers to hope for any Refuge or Im- 


conteltuionibus alten, m. ©© MUNITY in Churches. Nor needs the Judge, in this 
Rs os dee ditt. © caſe, have any other proof of Adultery, beſide the 
25 « three Diſcharges abovementioned; but thoſe Diſ- 
cc oi being made appear, he ſhall immediately proceed againſt them 
ce jn all reſpects as Adulterers convitt. | BO OE WMD 
THis fame Emperour, by Novel. 17. c. 7. had forbid Adulterers, 
Raviſhers, Gc. having any benefit of Sanctuary in Churches: for this 
very good reaſon, as it is there expreſſed, Templorum cautela, non nocen- 
tibus, ſed læſis datur d Lege. But this has been unhappily altered by 
the Canon Law; which to ſtrengthen the Power, and add to the veneration 
of the Clergy, has (I think I may ſay, profanely) made the Church an A. 
lum for almoſt every ſort of 4 4. e [1 7. qu. 4. c. 9. Reum. c. 3 5. 
Id Conflituimus. & Decretal. L. 3. Tit, 4.9. De Immun. Eccl. e. 6, Inter alia. 


By the EASTERN Civil Law, | 
Suſpicion of Adultery was puniſhable, exactly in the words of Fuſtinian's 
Nov. 117. c. 15. abovecited. [ Ba. L. 28. Tir. 7. De ſoluto Matri- 


monio. I. 7. & Harmenopulus. L. 6. Tit. 2. met waar. n. 1 3.] 
25 The Laws of the LO M BAR DS 
0% LL. Longobord. L.. Directed Trial in this caſe, as follows. By the ap- 


Tit, 32. c. 3. Si quis ali cri- 


men de Uxore {ui miſerit, nw FY c | x 
quod cum ei 3 eſſet; pointment of Rot haris, | (9) It any Man accuſed ano 


liceat ei cui crimen mittitur, ther of Lewdneſſe with his Wife, the perſon accuſed 
aut Sacramento, aut per Cam- 


pionem ſe purificare. [ Lin- might either purge himſelf by Oath, or by his Cham- 
en pion in ſingle Combat. g 


(+) id. L. U. Tit. 1.6.2. AND if a Woman eſpouſed (r) were F 
et al- 
ter 


Si dixerit Sponſus de Sponsi | 0072 < 791 
| fat, poſtquem eum fonte. her Husband with Lewdnefſe, committed by 


nized, it was incumbent upon her Parents to v ge 


her of the Suſpicion by their own Oath, an | 
of Twelve Compurgartors : if they could not, what 
| Preſents : had been made her were to be returned, 
and ſhe was to ſuffer as an Adultereſs. f 


GRIN O ALT Dus, to prevent unjuſt and ill defigning Accuſations of 


this kind, allowed (s) the Wife to clear herſelf of the 


Charge, either by the Oaths of her Parents, or by her 
Champion in ſingle Combat. If ſhe came off by theſe 
means, her Husband was obliged, by his own Oath 
and that of his Parents and Twelve others, to purge 
himſelf from the Imputation of having accuſed her 


mitred to divorce her; and by ſuch Compurgation 
to aſſert, that he did it not without EN grounds 
ro ſuſpect her, from what he had heard among his 
Neighbours. If he durſt not pur it upon this Iſſue, 
he ſhould pay her Weregild (in like manner as if he 
had ſlain her Brother,) one half to the King, the 


reſt ro her Parents. 
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rit; quod adulterati fit, liceat g. V. Suſpicion 
eam Parentibus purificare, f Adultery, - 


cum XII Sacramentalibus ſais; 


Et {1 Parentes (ut dictum 
eſt) eam de ipſo crimine muii- 
dare non potuerunt, tunc 
—_ recipiat res ſuas quas 

erit, , & illa patiatur pœ- 
nam Adulterii, C Lina 


r 
enbrog. 
p. 586.]. | 15% 4 


- 


() Ibid. L. II. Tit, 55. c. 


12. Si quis Uxorem ſuam in- 
criminaverit aſto animo fine 
certà causa lepitimd, quaſi a- 
dulterata ſit; — liceat illi Mus 
lieri, per Sacramentum Paren- 
tum ſuorum, vel r 
ſe mundare. Et 6 particara 
fuerit, tune Maritus ejus pre- 
beat Sacramentum cum Pa- 
rentibus ſuis legitimis, fibi 


nec dolosè ei crimen injecit, 


ut eam debeat dimittere; nifi 


pro certà ſuſpicione, & audi- 
ta habuiſſet hæc verba. Et ſi 


hæc facere potuerit, {it abſo- 


lutus à Culpa; & fi auſus non 
fuerit jurare, com ponat Wid- 
rigilt ipſius Mulieris, tanquam 
ſi fratrem ejus occidiſſet, me- 
dium Regi, & medium Pa- 
rentibus ipſius mulieris. ¶ Lin- 
denbrog. p. 658.] 


AMONGST our FNGL'SH SAXONS, I find nothing on this head, but 
ALFRED's allowance to fight the Man, whom one ſhould take in a 
private Room with one's Wife, and the Doors ſhut : which I produced 


before upon another occaſion, F. II. And therefore, we muſt conclude 


with the Proviſion made by 


The Laws of Pr. H6zt DHA. 


Ir a married Woman () lie under ill fame (but 


without certainty) of Lewdneſſe, ſhe ſhall purge her- 
ſelf by the Oaths of ſeven Women. If again ſuſ- 


(i) LL. Hieli Dha. c. de 
mulieribus &c. 5. 26. Si fœ- 
mina maritata de alio infame- 
tur, ſi tamen incertum ſit, 
VII mulierum Juramento ſe 


pected, with the like uncertainty ; by the Oaths of porget. Si oownds adden In 


mia pulſetur, fi tamen in- 


fourteen Women. But if a third time, and it be ſaid Nunn, cum Jurament 


with any degree of Aſſurance, ſhe ſhall diſcharge her- 
ſelf by the Oaths of fifty Women. The Merton MS. 
adds, that if ſhe give occaſion for the like ill fame 
any more, [Ac ſi illam plus ultra Infamiam ferre pa- 


I 


tiatur, nibil habebit ; i. e. I ſuppoſe,] ſhe ſhall 


XIV Mulierum ſe purget. Si 
autem tertid vice cum qua- 
dam certitudine hoc affirme- 
tur, IL. Mulierum juramento 
ſe expurget. MS. Cotton. p. 
39. MS. Merton. fol. 26. 2. 
Spelm. Conc. Tom. I. p.410. 


. 14. J „ 
be divorced, or turned 


away, without any ſhare of her Husband's Goods, &&c. ; | 
Sr. Henry Spelman, in another Section of theſe Laws, adds, that the Adul- 


terer ſuſpect was obliged allo to purge himſelf ; at leaſt (as it ſhould ſeem) 


upon the third ſuſpicion, as above; viz. with fifty Men to {wear for him: 
for ſo His Copy runs, F$. 17. Si Mulier negat Adulterium, det Furamentum 
qumquaginta Mulierum, fimiliter Adulter negans Furamentum quinquaginta 


VIYOYUM. 

WHAT wasaccounted juff cauſe of ſuſpicion, or 
to demand theſe Oaths, will appear by another Paſ- 
lage, (a) where three grounds are aſſigned. If ſhe be 


en coming out of a private place one way, and the 


(i) 8 De Mulierib. . 49. 
Tribus de cauſis fit Juramen- 
tum ſuper virum & mulierẽ. 
Si quis viderit eam de luco ve- 
nientem ex unã parte, illum 


verò ex alters parte venien- 


tem in eadem hora Diei : vel 


Man 
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5. VI, Sollicit- fi quis viderit ilos infmul Man about the ſame time another way bebe 


g 


and 4. 


tempting. 


jacentes ſub uno eodemque 


Of ADULTERY. 


vel fi quis viderit il Ji a Bed together, under one Coverlet: wel 

om i — Glee: 2 — al, — inter femora ejur. One would 

* b. pom P-419 4 . 7. think this laſt ſhould imply more than ſuſpition.! 0 

LET us now conſider ſuch proviſions as have * . ro pus 
niſh even the firff Advances towards this Crime. 


. E CT. VI. Solliciting fo Adultery, and 10 Arcs | 
upon the 855 of Married Women. 7 


Maximus TyRI1vUs, the Platoniſt, reſolving Injuries into che 
wicked Deſign of injuring, rather than the Succeſs; confirms it by 

O Mas watts ge., obſerving, that the Law puniſhes, (ww) not only the 
22 2 falt of Adultery, but alſo the Intention and Endea- 
Biftere, 3. p. 23. ours to ſt ic. If he ſpeaks this of the Laws 
in Greece, he ſhould have told us how they puniſhed it; for I meet 
with nothing to that purpoſe there: Gur I rather think he means 
the Roman Laws, ( for he then lived and taught ar Rome ,) and of | 
theſe we have fuller Information in 


The Civil Law. 


THIs puniſhes the Attempt, or Sollicitation to Adulcery, tho inef- 
fectual; and tho the Husband had no previous Suſpicion, and had there- 
fore given no warning at all againſt the Company of ſuch a Man. 

IN the firſt place, the lewd Sollicitor is liable to an Action Injuri- 

(x) F De Inari. (L-47. arum: for to this, as well as to the caſe of Bawds 
Ti. 91 £9 Sd 244 and Procurers, I preſume, that Law (x) will with- 
AN. —_ moe] force extend its ſelf, which has been cited two 
juriarum tenebitur. or three times already on other Occaſions. 

HE may alſo be proſecuted criminally; and upon Conviction, pu- 

00 N De extra. Crim. (L. niſhed at diſcretion of the Court. (y) Sollicitatores a- 
47: Ti, 11.) 1. Sollcitatores lienarum Nuptiarum, etfi effettu ſceleris potiri non poſ- 
ſunt, propter voluntatem pernicioſe Libidinis, extra ordinem puniuntur. 
N we 1 And fo may the like Offenders ſtill (z) be puniſh- 
n. 68. ed by the Civil Law, according to Bajardus. 
. 45 the FEUDAL Cuſtoms, (4) ſuch Sollicita- 

7 4 tion or Attempt of a Vaſlal towards the Wife of 
his Lord, or any indecent Action with her that looks lewdly, is pu- 
niſhable with Forfeiture of the Eſtate he holds under him. For ſo 
the words run: Si quis fidelis — cum Urore Domini] concubuerit, vel 
concumbere ſe exercuerit, aut cum ea turpiter luſerit, 5c. 


By the GRE EK Code, 


S0OLILIICITI NG a Servant to Adultery (b) was 
puniſhable by way of Action de Servo corrupto. 

SOLLICITING a Free Moman, was ſeverely pu- 
niſhable extra ordinem; as by the Roman Law. (c) 


The Wis1coTHS, 


1 —— By a Law of Chindaſuindus (d), cited at large before, 
Chap. III. $. Pimps, Procurers; not only the Meſſen- 
- | gers 


(5) Bm. L. 60. Tit. 6. 
5 ſervo corrupto. I. 1. H. ult. 


(c) Bæmà. L. PR Tit. 22. 
De extraord. Crimin. |. 1. 


CAR VII. 


Of ADPUITIRN 


Adultery, whether they 


of the injured Husband, to take what Revenge he pleaſed. 


The Lo M BAA DS 

Had a Conſtitution of Luitprand their King, | to the 
following purpoſe. (e) That if any Man were found 
to behave himſelf lewdly towards a married Woman, 


by putting his hand into her Boſom, wel ad aliud 
locum, unde turpe eſſe poteſt, (tho with her conſent,) 


he ſhould pay his own Weregild to her Husband. If 


he were a Free-man, but of mean Circumſtances, 
and not able to pay it, the Judge was to give him 
up to the Husband, to revenge himſelf as he would, 


either by beating, or ſelling him for a Slave; but nor 


to kill or maim him. If a Servant preſumed thus 
to behave himſelf to a Free-woman, his Patron or 
Maſter was to compound it, paying her Husband 
Sixty Shillings; and alſo deliver up the Servant to 
him for Revenge. But if this Inblence was com- 
mitted with Encouragement from his Maſter, the 
Maſter was to pay his own Weregild ( whatever it 
came to;) and allo to deliver up the Servant. As 
to the Woman; if ſhe had conſented to theſe Inde- 
cencies, a clauſe in this Law which you will find 
marked *, gave her Husband power either to diſci- 
pline or ſell HER, as he pleaſed: but with the 
ſame Exception as above, in favour of Limbs 
and Life. | | 


(e) LL. Longobard. L. II. 
Tit. 55. c. 16. Si quis amodd 
inventus fuerit cum Uxore 
aliena turpiter converfari, id 
eft, fi manum in ſinum, aut 
ad pectus ejus miſerit, vel ad 
alium locum unde turpe eſſe 

teſt, cum conſenſu ipfius 

ulieris, & probatum fuerit, 
componat qui hoc malum 
per petravit Widrigild ſuum ad 
Maritum ipſius Mulieris. — 
* Si verò ipſa Mulier in hac 
illicità causa conſentiens fue- 
rit, habeat poteſtatem ejus Ma- 
ritus in eam vindictam dare 
five in Diſciplinã, five in ven- 
ditione ubi voluerit: verunta- 
men non accidatur, nec ei 
ſcematio Corporis fiat. Si 


| 33 for ſitan talis fuerit ip-. 


e liber Homo ut non habeat 
unde Compoſitionem facere 
poſſit, tune Publicus debet 
eum dare in manus Mariti 
ſui, & ipſe in eum faciat vin- 
dictam in Diſciplina vel Ven- 
ditione ; nam non in Occi- 
ſione, aut in ſcematione Cor- 
poris. Si autem Aldius, vel 
Servus alienus hoc malum in 
liberà muliere facere præſum- 
pſerit, tune Patronus ejus 
componat ad Maritum ipſius 
Mulieris Solid. LX, & ipſam 
per ſonam det ei in manus e- 
jus. Si vero Servus aut Al- 
dius per voluntatem Domini 
ſui hoc malum fecerit. 
componat ſicut ſupra legitur 


139 


rs or Agents, but their Principal who employed them in Intrigues of 
e. took effect or not, when be put into the Hands 


ing, and at- 
tempting. 


Widrigild ſuum; ſic tamen ut 


ipſe Servus in ips4 compoſi- 
tione tradatur. ¶ Lindenbrog. 


p. 659, 660. | 


| The BAVARIAN Laws 
Provided (f), that for putting one foot in Bed to 


a Woman, tho' ſhe forbad him roceeding farther, 
and nothing more criminal 700 


of Twelve 5 hillingt. 


lowed, he ſhould 
compound it with her Husband, by the payment 
| | denbrog. p. 415. 


LI. Bavar, Tit. VII. 
c. 1. f. 3. Si in lecto calca- 
verit uno pede, & prohibetur 
a Muliere, & amplius nihil 
fecerit, cum 12 Sol, compo- 
nat; eo quòd injuſtè in extra- 
neum calcavit thorum. ¶ Lin- 


Amongſt our ENGLISH SAX ONS, 


A Law of K. ALFRED 14 made it criminal, 
for a Man to touch the Breaſts of another Man's 
Wife, (in a lewd ot wanton way,) tho' the Huſ- 
band were but an ordinary Farmer, or Labourer; 
and the Satisfaction to be made him was froe Shil- 
tion was to be higher in proportion. 

S 2 


linge. If of better Rank or Family, the Compoſi- 


(g) LL. Aleds. c. i 1. Si 
quis Coloni Uxoris mamillas 
attrectaverit, manu petulan= 
ti, as Lambard adds, quin- 
que Solidis ei e etur. 
Si illuſtris Familiæ Marito hoc 
accidat. Emendatio pro Capi- 
tis Æſtimatione creſcat. ¶ Wil- 
kins. p. 37. Lambard, p. 26. 


The 
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The Laws of HELD 175 
(b) 47 26k wi. c.De Puniſhed (5) a Riſe, given with the like Air of 


Mulierib. $. * Qui Uxorem 


. Laſciviouſneſs; 5 the Husband to recover 
| ei R | 4 4 Rl 
Leader. | MS. Cott. P. 40. for it a fourth part of the Sarhaet, or Damages 
MS. Mert. fol. 26. b. Spelm. 1 


— aſſignable for Adultery. 
S ECT. VII. : Acceſſories to an Adultery or ſuch as are 
any way aiding ; or abetting the Fatt, before or after. 


In the Roman Civil Law, 


Wx have obſerved elſewhere, that Pimps and Bawds for Adultery 
60 f A Leg. Jul de were puniſhable Lege Fulid (i), as well as the Adul- 
alt. I. 12. & 1. 8. terers themſelves z whether they only perſwaded to 
the Crime, or lent their Houſes for the Commiſhon of it. And fo 
it is, tho' the lewd Couple meet in any one's Houſe, (the owner know- 
(k) Fr eod. Tit.1.9. E, ing of the Intrigue, and admitting them there,) 
—_—_——_— OO” 4 to treat of (k) ſuch Affairs; fo the Adultery 
be not then and there committed. Sed & fi in domum aliquam ſo- 
« liti fuerint convenire ad trattandum de Adulterio, etſi eo loci nihil 
« fuerit admiſſum, veruntamen videtur is domum ſuam, ut Stuprum Adul- 
ec teriumve committeretur, præbuiſſe: quia ſme colloquio illo Adulterium 
« non committeretur. 244 07 N 5ci ee 
As the Civil Law was altered by Juſfinian, the Meſſengers, or 
other Acceſſories to this Crime, are to ſuffer Death. For having re- 
vived from Conſtantine that Puniſhment upon the Adulterer, He adds, 
Et illis ſinilibus ſubjiciendis penis, (I) qui medii mi- 
niſtri, PETS hujuſmodi impio Crimini facti 
ſunt. Now any perſon is eſteemed Mediator Sceleris in this caſe, who 
(according to the Note hereupon in Van Leeuwen's Edition,) is con- 
{cious of the Crime innendeF and does not diſcover it; who com- 
mands, perſwades, concerts and gives Counſell, or is otherwiſe aidin 
and aſſiſting [knowingly] thereto ; or lets a Houſe or Lodging [know- 
ingly] for the bars or gives Conveniences for it gratis. Theſe 
are all of them Acceſſories before the Fact; and ſuch only ſeem to be 
within Fuftmian's reach: But the Julian Law took in ſome Acceſſories 
after too, whom we may call Approvers. Such, for inltance, as take 
Money for the concealment of the Crime, after it is committed, and 
( F. Ad Leg. Ful. de comes to their Knowledge. (n) Plectitur &. qui 
ule. Hag. Mariti. S a. pretium pro comperto Stupro acceperit. Nec intereff, 
utrum Maritus fit qui acceperit, an alius quilibet: quicunque enim ob 
Conſcientiam Stupri accepit aliquid, pand erit plectendus. Cæterùm fi gra- 
(n) ff. eod. Tit, l. 10. Mater. tis quis remiſit, ad Legem non pertinet. And Women 
| 1 () are included in this as well as Men. And thoſe 
| allo by whoſe Agency or Counſel the Crime is huſhed up by a private 
| _w_ | 25 Compo- 


0 Novel. 1 34. c. 10. 


+2 _ 1 4 7 2 1 1 N 3 
CnAb. VII: Of ADULTERY: 141 


Compoſition: 1s cujus ope, (o) confilio, dolo malo (d f. ut 71. 144 Ech, $. vim rer. 
faltum eft, ut Vir, Fæminave in Adulterio deprehenſa, pecunid, alidwe 
qud pattione ſe redimerent, eddem pænd danmatur, que conflituta eſt in eos 
qui Lenocinii crimine damnantur. Theſe are to be puniſhed (according 
to Scevola here,) as for Lenocinium, or Bawdry. 
By the FEUDAL Law (p) He that adviſes, or ,, Oni confilinin dederie 
concerts an Adultery with the Wife of his Lord, Conf. Fevp. L. 5. Tir. 2. 
forfeits the Eſtate he held of him. 


In the EASTERN Code, 


We find, that whoſoever (J) knowingly gave Con- © 185 L. 60. it. 35. l. ii 
wenience in their Houſes for a lewd Couple to commit this Crime, 
were to ſuffer as Adulterers themſelves : | as in F. de Adult. l. 8.] 
But the puniſhment of Acceſſories in general, u (% N ene 
this caſe of Adultery, was by another Proviſion (7), I . 3 
to be beaten, and born, and ſent into perpetual Ride, Tf hana, 6b. 1. 
Baniſhm ent 73. & 3 L. 6. Tir. 
4 2, n. 20. res 

3 As to the WIS IGO THS, 
Their Law | Sollicitatores Adulterii, &c.] referred to in the foregoing 
Section; and cited at large, Chap. III. F. ult. affected the immediate 
Agents and Meſſengers for an Adultery ; and gave them up to the Huſ- 
band's Revenge. | 

 THEroDERIC, K. of Italy, r 6 

As he puniſhed Adulterer 8 (both the Man and Wo- () Edidti c. 38. Adulteri 
man) with Death, (s) appointed the ſame for the 4 A nein Judicis 
Acceſſories or Confidents of their Crime, and fuch as ant; Minifris cuſdem Cri- 

"a 5 | | EEE minis, aut conſciis pariter pu- 
lent their Honſes for it, or any way perſwaded the nieadis. e. 39. Qui ut Adul- 

| . | | : | terium fieret, domum vel ca- 
Woman to it. Tus TY ſam prebait, quive mulieriut 


n Adulterio conſentiret ſuaſis, 
Capite puniazur. [Goldaft. Tom. III. p. 21. Lindenbrog. p. 248.1 


Sr. VIII. Lenocinium Mariti; or the Caſe of the Hushand's 
conſenting to, or conniving at the Lewdneſſe of bis Wife. 


THE moſt ſcandalous Acceſſory of all, is the Hucband himſelf ; if 
he ſecretly encourage the Proſtitution or Adultery of his Wife for Gain; 
or compound with the Offender for a ſumm of Money, to conceal or 
pals by the Crime when he has diſcovered it. This goes under the 
name of Lenocinium Mariti. 4 . 

NS GEMS; SO LET <- 

I x ſuch a Husband, on pretence of his. Wife's Adultery, will divorce 
her; for ought, that appears, he may: but if he does, he ſhall not re- 
tain a farthing of her Dower, becauſe he encouraged (,) fr Solure Marrimonio. 
her Crime. (t) Cum Malier wiri lenocinio adulterata (L. a4. Ti 3) 1:47; 
fuerit, nihil ex Dote retinetur. Cur enim improbet Maritus mores, quos 
Ile aut ante corrupit, aut poſted probavit ? Fuſtinian %) g It hari c. 
(u) has declared it a good cauſe of Divorce on the eee. 
nean, fd it her Tiasbend, deſigning upon her 1. nk a 
awd oe | | Chaſtity, 


| Of ADULTERY: rn 
10. Chaſtity, had in any manner attempted or conttived to betray her to 
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the Luſt of another. 1 8} en NS an 
FORMERLY, the Husband was puniſhable as for Lenocininm; if he 
retained, and did not immediately divorce: his Wife, whom he had taten 
(w) f. De Adult. |. 29. in Adultery : Debuit enim, | ſays Ulpian, (w) Uxori ud. 
Mariti, que iraſci, que Matrimonium ejus violavit. So allo, 
Cop. L. 9. Tit. 9. De Adult. I. 2. it is expreſſly faid to be Crimen Leno. 
cinii, for one to retain a Woman ſtill as his Wife, who had been talen 
in Adultery. And it was the ſame, if he tamely let go the Adulterer thus 
taken; [ vid. l. 29. Mariti. ff. de Adult. before cited: ] for ſuch a Con- 
nivance, when no Disbelief or Uncertainty could be pretended, but the 
Guilt was evident, was juſtly looked upon as an Approbation of it poſt 
fallum; and would certainly encourage the offenders to continue their 
| lewd Amour. . | 
II is queſtioned, with ſome reaſon, whether the Law in this laſt 
Paragraph is not ſtill in force, when the Couple (as here) are actually 
taken in Adultery : i. e. whether He that does not preſently divorce his Wife, 
or he that tamely lets the Adulterer go off without proſecution in this 
caſe, is not ſtill puniſhable as for Lenocinium ? Its true, that by Nov. 117. 
c. 8. that nicety in the Julian Law is ſet aſide, which would not ſuffer 
the Husband to proſecute for the Crime, till he had firſt divorced his 
Wife for it: but this does not ſeem to affect what I have now propoſed. 
For ſo the words in that Novel run; Si de Adulterio Maritus putaverit 
poſſe ſuam Uxorem convinci, oportet virum priùs inſcribere, &c. — Et ft 
hujuſmodi Accuſatio veraæ eſſe oftenditur, tunc Repudio miſſo, &c. If we 
obſerve the words, putawerit, poſſe, convinci, and the method appoint- 
ed in the Proſecution, inſcribere; it will appear, that the caſe here con- 
fidered, is ſuch wherein there is ſome Uncertainty of proving the Accu- 
ſation; and cannot be extended to ſuch ocular Demonſtration and Evi- 
dence of the Crime, as muſt be if they were taken in the Commiſſion 
of jr. Accordingly, the Marginal Annotation (in Van Leeuwen s Edi- 
tion) to this Law, 29. F. de Adult. concludes that it is ffill in uſe: 
% Damboud. Prax. Crim, and Dambouder (x) confirms it, when he ſays, the 
E RES - Husband who does not divorce his Wife thus taken, 
is {till puniſhable, by Exile, or otherwiſe, at diſcretion of the Court. 
Ir upon a Trial for Adultery, Lenocinium be objected to the Huſ⸗- 
3) I. De Aldi. l a. Ex band, and proved, He ſhall be puniſhed. ) And 
_ ee - "Os Judge, who fits upon a Cauſe of Adultery, if 
it appear to him by the Evidence that He was guilty of this, may 
* (+) Bis. S. v. Si hubie. proceed againſt him Ex officio. But (z) the Le- 
nocinium of the Husband does not excuſe from puniſhment che Adultery 
of the Wife. e Pet EL iT 
WE are now to enquire, in what manner this Lenocinium in che Huſ- 


band was, or is flill puniſhable by the Civil Law. 
3 Ad Leg, Ful. de A. | SENCPEERE a, one 
the lin wi Ede tir Fab & 4 THERE are two Caſes mentioned by Ulpran. 


necinii. & F. 3. Ceterimn qui. (a) Lege Julia, in eum Maritum pæna flatuta eſt, qui 
de Adulterio Uxoris ſue quid ceperit ; item in eum, qui in Adulterio de- 


prehenſam 
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retinuerit. Caterim qui patitur Uxorem ſum delinguere, Matri. n tou 
moniumque 


ſuum contemnit, quique Contaminationi non indignatur, pena 

Adulterum non inſligitur. W ders N % of 20} 421 105 

Tut fk Ei 5 Wh che Hub wits G83 by e Ad. 
tery of his Wife; or retains her ſtill, cho talen in Adultery: and He, 
as appears by che Antitheſis in the latter clauſe, ſhall ſuffer as an Adul- 
terer. And fo fays Papinian more expreſſſy. i . f m l 8. a | 
— queſſum ex Adulterio (b) Uxoris ſue fecerit, cu. . 
juſcunque ſit conditionis, quaſi Adulter punitur. Nor is it at all material, 
whether this making a Gain of her Lewdneſſe have been a practice with 
him, or but one ſingle Inſtance: Sive enim ſæpiùs, five ſemel accepit, 
non eſt eximendus. |. de Adult. I. 29. Mariti. S. 4. quæſtum.] He alſo 
that compounds with the Adulterer for a ſumm of Money, to paſs by 
the offence committed, is as guilty of Lenocinium, as if he had made a 
formal bargain beforehand 85 her Adultery. Vid. 1. 29. Mariti. 5. 2. 
Plectitur, cited at large juſt before, Sect. Acceſſories. 


3 


4 


Tux Wife alſo is included in all theſe Laws, if the makes a Gain 
of her Husband's Adultery, either before or after. (c) Si 0 f cod. Tir. l. 33. Siqui 
| . © 5 5 . AAulterium. f. 2. Si Uxor. | 
Uxor ex Adulterio viri pretium acceperit, Lege Julid (0 hid. l. 10. Mater. f. x. 
Juaſi Adultera tenetur. Mulieres (d) — qua pro comperto ſupro aliquid 
acceperunt, teneutur. 4 


Tux preſent practice, according to (e) Damhou- , ( r 
der, is, that ſuch a Husband (or Wife, I ſuppoſe,) Crim. e. 9% a. 2. 
is puniſhable by Baniſpment, or more ſeverely, at diſcretion of the 
Court. Ty | 
THrx Second caſe mentioned by Ulpian, in the Paragraph Lege Ju- 
lid abovecited, is of Him, qui patitur Uxorem ſuam delinquere, &c; who 
connives at her Crime. not for Gain, but thro mere Indifference, or 
exceſs of Good- nature. Such a one, indeed, ſhall not ſuffer as for Le- 
nocinium, the puniſhment of Adulterers, as the other ſhall who makes 
a Gain by it; ſo ſays the Law here; and fo, I. 29. Mariti. $. 2. Pletti- 
tur. & F. 4. Queſtum: But the modern Practice is, that He ſhall be 
puniſhed extra ordinem, by Baniſhment, or otherwiſe, at diſcretion ; be- 
cauſe of the Scandal, and Encouragement to the Vice, ariſing from 
his unmanly Indolence. (F) © Maritus, qui ſciens (% 9,4. prx. rim. 
« volenſque diſſimulat, & permittit Uxorem adul- < 99». . 
cc terari, ita ut nec Verbis, nec re ulla illi adulteranti obſiſtat, nec ip- 
ce ſam ab Adultero retrahat, vel nec ipſam a ſe dimoveat, damnandus 
« eſt Exilio, aut alia ſimili pzng arbitrarid judicis; ſays Damhouder. 
Tuus much for the Roman Civil Law in theſe caſes: That of 
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Retained Papinian's Sentence abovecited ; | F. De Adult. J. 8. Qu Do- 
mum ;] that the Husband (g) who made a Gain of (0) n. L. * 
| | 9 mſec is 


4 »43 ' 
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ö . $. VIII. Zend- 
1 cinium Mariti. 


% Ban, I. 28. Tit. 8. 
Soluto Matrimonio. l. 45. 


Ferer. 


ine 
1 5 


f ADUI TIR. 
his Wife's Lewdneſſe, ſhould be puniſhed ar an Auul- 
And that of Scevola, (H that tho” he' ſhould 


divorce her for it, yet if Lenocinium were proved upon him, heſhould 


have no Advantage of her Dower. | f. Soluto Matrimonio, l. 47. 
Amongſt the WISICO THS; 


(i) LL. Miigoth. L. III. 
Tit. 6. 1. 2. in fin, Si mulieris 
Maritus — eandem ſuam Ux- 
orem, ed nolente, adulteran- 
dam cuicunque viro dediſſe vel 
permiſiſſe convincitur, quia 
tale nefas fieri nequaquam in- 
ter Chriſtianos oportet, nu- 
bendi mulieri alteri Viro, ſi 
voluntas ejus extiterit, nulla- 
tents inlicitum erit. ¶ Lin- 
denbr. p. 75. 


1 k ) LL. Longobard. L. 1. 


Tit. 32. c. 6. Si quis dixerit 


Conjugi, malam licentiam 


dando, Vade & concumbe cum 
tali Homine; aut fi dixerit 
alicui Homini, Veni, ac fac 
cum muliere mea Carnis com- 
mixtionem; & tale malum fa- 
&um fuerit, & cauſa probata 
fuerit, quod per iplum Ma- 
ritum factum fit: Ita ſtatu- 
imus, ut illa Mulier quæ hoc 
malum fecerit, & conſenſe- 


rit, moriatur, ſecundum an- 


terius Edictum; quia nec ta- 


lem cauſam facere, nec ce- 


lare debuit. — Ille autem Vr 


ejus, qui ei tam malam li- 
centiam dedit, aut alteri ho- 
mini dixerit, aut Authori- 
tatem tribuit in Mulierem 
ſuam ad tale malum perpe- 
trandum, componat ad Pa- 
rentes ipſius Mulieris ſuæ, 


| A ſi in ſcandalum ipſa 


Mutter occiſa fuiſſet: quia ip- 
{a ex peccatis in ſcandalum 
concurrere viſa eſt, quando 
ad hoc malum perpetrandum 
acceſſit; quod in majus ſcan- 
dalum currere non potuit, 
quando ſe ad Mortem traxit. 


kt res ejuſdem Mulieris, 


1 
+4 


fi filios habuerit, ipfi ſucce- 
dant; & ſi filios non habue- 
rit, revertantur ad Parentes 
tphus Mulieris: eo quod cre- 
dimus, quod tale * 2 ideo 
quæſivit miſer Homo facere, 
ut ipſam Mulierem perdat, & 
res ejus habeat. Ille autem 
Homo, qui cum ips4 Muli- 
ere alieni_ Adulterium commi- 
ſerit, quanquam cum Viri e- 
zus conſilio feciſſet, tradatur 
in manus Parentum ipſius 
Mulieris; & non in manus 
ipſius Viri, qui tale malum 
conſenſit, aut conſilium illi- 
citum tribuit.— Si conſilium 
& licentia data fuerit ad Mu- 
lierem, & ipſa non conſenſerit, 
& manifeſtaverit ipſam Cau- 
fam, & ipſa mala opera non 
fuerint facta; tunc ipſe Vir 
ejus, qui ei talem licentiam 
& conſilium dederit, compo- 


7 


Tho' their Law ſtrictly prohibited Divorces in ge⸗ 
neral, it provided nevertheleſs, { i) chat if a Wo- 
man's Husband were convict of betraying her to 
the Luſt of another Man, or giving him leave to 
debauch her, againſt her Mind, ſhe ſhould be at 
liberty (if ſhe pleaſed) to go off entirely from 
him, and diſpoſe of her ſelf in Marriage elſewhere. 


Amongſt the LoMBARDS, Þ 
Luitprand, their King, (A. D. 733.) directed as 


follows. (k) © If a Husband command, or give 
« leave to his Wife, to go and lie with another 
« Man, or give the like leave to another Man 
«to come and lie with her; and the fact ac- 
« cordingly follows, and this wicked permiſſion, 
« perſwaſion, or command be proved; the Woman 
« complying in this caſe, fall dye for it: becauſe 
« ſhe ought neither to admit of any ſuch pretence 
« for the Crime, nor conceal ſo lewd an offer. 
« The Husband who gave ſuch Counſel, or lent his 
ce Authority to the Fact, ſhall pay the like Compoſi- 


cc tion to her Parents or Relations, as the Law would 


«require of one that had killed her in a Riot or 
« Affray. 


But what that was is not very certain. 
Her proper Weregild, (if otherwiſe ſlain,) was 1200 
Shillings; [L. I. Tir. 9. c. 13.] but it ſhould ſeem 
to be much leſs in this caſe, becauſe what ſhe ſuf- 
fered was by her own fault. For thus we read, L. 
I. Tit. 16. c. 3. Si mulier libera in ſcandalum con- 
currerit, ubi Viri litigant, — & forſitan occiſa fuerit ; 
appretietur ſecundum Nobilitatem ſuam, & fic compo- 
natur tanquam ſi in fratrem ipſius Mulieris perpetra- 
tum fuiſſet : nam altera culpa pro Injurid ſud , unde 
900 Solidi judicantur, non requiratur; eo quod ipſa 
Mulier ad litem concurrerit, quod inhoneſtum eſt Mu- 
lieribus facere. However this be,] © Her Effects, 
ce if ſhe leaves Children, ſhall go to them; if ſhe 
ce has no Children, then to her Parents, or near Re- 
« lations; not to her Husband, becauſe, probably, 
« his drawing her to Lewdneſs, was with deſign to 
ce get rid of her by that means, and take Advan- 
ce tage of what ſhe had. The Man, who committ- 


cc ed 


Hr VII. - Df HOBaTERY- . 
ec dultery with ber, tho by. . | bout ACS 40 : hes or 
0 — or counſel, ſhall. be delivered up to her anke eee 1 
« rents, ot Relations for Reps and not to him wow 
« as in ordinary cales. If che Woman, — ſuch vic ed. 
« Command, Leave or Counſel as. aforeſaid, do not come into the 
ec propoſal, bur diſcover it, and fo the lewd Intention be defeated. the 
« Husband ſhall. compound, as by a former Edict, to 1 the coun- 
« ſelling or adviſing to Wickedneſß, ft ty. Shillings. This former Edict 
of his, we have, L. I. Iit. 4. c. 1. and it appoints, that half the 
Compoſition ſhall. go to the King, che reſt ro the. prion moſt intereſt- | 
ed in the damage of ſuch, ill Advice. 
Wx are now come to the concluding Softion of this Chapter: 


8 E c r. IX. "The Caſe of Concubinage in married Men... 


T HE Civil Law;: indeed, calls it only. Stuprum; il the Woman kepe | 
be unmartied, tho che Man that keeps her has a Wife: but by the 
Law of God, and in che reaſon of . it is a grofs Adultery; and 
he worſe; becauſe it is not a ſingle Act or two, bur a continued 
obſtinate, and notorious habit. As fk T' ſhall dice it; ah we 
meet with but little d;ftinffly ting it in Antiquity: 1, > 

THE firſt thi ig we may take notice of that affected. 1. 1s: an an 
cient (tho very obſcure and Enigmatical) Law of ole 


N U MA, l K. of ROM E. 


PELLEX (1) Aram Funonis ne tangito: fi tanget, e le 
mon, crinibus demi r, Agnunt feminam cedito. L453 Fa u, nie (L. 
Pellex, (Gr. TRANG Hs Or mA alt,) is a married Mans 50. 11 16 91. 144. 2 00 0 
kept Whore (m). And the meaning of the Law ſeems to be this: 
Thar ſuch a Woman, being infamous and polluted, ſhould not touch 
the Altar of Juno, a Goddeſs preſiding over chaſt and lawful Mar- 
riages; the Law intending; to ſhew a; Reverence for ſuch Marriages ; 

put a Diſgrace upon thoſe lewd Women, that would ſuffer chemn⸗ 
Ae to be kept as Miſtreſſes, and thereby draw off the Affections of 
2 Husband from his lawful Wife. If ſhe did preſume to touch that 
Altar, ſhe was to go, with her Head undreſſed, her Hair looſe and flowing, 
(which was a token of — and en her One, by Jacvifuras to 
the Goddeſs an Ewe-Lamb.” | 

THo' this does not amount to a Probibition of ſuch Concubinage ; 
but only ſhews how odious it was, even in thoſe early times; we ex- 
pet omewhar farther from the Roman ee in 1 their 


Ervit. LAV. 


4 lad gave lezuyr 10 the. Wike to drooe her Huband, 7 
he kept a Miks, either in the Houſe with her, or in the ſame Towns 
if being once or twice reproved for itz either by his own or her Re- 
lations, Or ry other credible Pa did not 1055 4 Coll 8. Tit. 18. 
ne () Si. quis; in ed domo 0, in .qud aum * ovel. 175. 0. 9. A 8875 
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2. fp aud Con Conjue cbindidnaty" ewhnimzns eum, "Him lid mat in ed Und 


ried Men en. 


of ADULTERY. Tur. 


pig 1 Yo in eadem \Civitate eg — "In lid Domo cum ali nuliert "fre: 
wage manere convinoitur; ſee & ſecnmdd culpatirs, aut per ſus, 
ur per Mulieris paremer, ant per aliut alipuds file gar — hu 
una luxarid non Ale, lee u dro” has all JO 14. 
trinonium. &c. 2 D THO Conn 
Bor the Laws that were Auer chats Jolla, Us: len AlN aft Pics 
by him, however they allowed of Concubitiage in Men who wer 
00 d = 12.7%, 907 married, forbad it very ſtrictly in thoſe os 
20. ets." (e £6 tempore quo quis gad habet, concu- 
(2) IA v. L. 5. Tit. 26. binam habere non poteſt; lays Paulus. So Conſtantine 
ee 46; (A. D. 3 20.) 50 Nemini Hicentin goncedatur, 
conſtante matrimonio Concubinam penes ſe habere. To che fame; purpoſe 
E n Juſtinian himſelf, (A. D. 531.) (9) Hominibus Uxo- 
Fares Maio ay ali 5. res babentibus Coticalbinas: (vel libertar, wel Antillas) 
% Abe. in 1. 141.) ke habere, net antigua Jura, nec noſru concedunt. Al- 
L Od n., (O Hun, ciat (vr) therefore determines, tllat a Marie Mats 
Tom. 6. co.79+] | kept Whore, is not properly Concubina, but Pellex: 
and as: ſuch, He muy be obliged by the Civil Magiſtrate ro turn her off; 
becauſe it is adverſits buns Moves to keep ſuch an one, and the Civil 


8 is concerned to! erred _—_— Foo Morals b the 
Peop . | | 
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Rail chat firſt cited Law Of Tuftinian's" Nov. 1 1. c. 9. §. 9 
„ Le 28. Tie. 7 that the Wife (5) night” Divorce het _— 


I. 1. §. 4. & Harmenop. L. 


4. Tit 12, u. 26. | keeping a a Miß either at home or abroad. 


AI RIG, the Goth, K. Ir Arc - 3 


() Athal. Ut 40. 8 „ Directed, (7 ) that if the kept Wark were a Free- 
e pens arena fur Wonan, fie and her Children ſhould be delivered to 


pique cupidine, conjugali ho- 


neltare, deſpedth, ad Concu- the Wife in Servitude, or perpetual Slavery: if ſhe 


binæ elegerit venire comple- 


de 1 mgenias_fuerit, jugo were already a Slave, ot Servant, ſhe ſhould be given 


Servitutis, cum filiis ſuis, mo- 


dis omnibus addicatur Uxo- up fo any Revenge the Wiſe would be pleaſed to take 
ri; ut illi ſe per honeſta Ju- 

ach Ent GIG; cui = of her, favitig bee Life. 

illicitam libidinem credidit poſſe præponi. Quod ſi ad tale flagitium duelle per- 


venerit; excepti pœnâ ſanguinig, matronali ſubjaceat ultioni; ut illam patiatur 
judicem, quam formidare Adult abſentem. ¶ Golduſti Conſt. Imperial. Tom. 


I. p. 109. . 
Amogſt the LoMBARD Laws, 
(u) Cap. 34. De 93 We find one of Pippin K. of Italy, (Which Lale 


ae brog 8 copy y. had not,) in a Capitular of his, A. D. 
Sat Kelle 1 rari. 7 93. as Balzths by eonjecture dates it. (4) Herein, 
W908 omit RSS. he not only 3 * __— ___ as 1 
de termine dee e- W Hores, to be diligenti) Teparated from chem: but 
ode Fee dr chit che Magiſtrate uns neglecked thus vo reform 
Lc. e. fic Nandals, wirhin his Diſtrict, ſhould pay bis Me. 
vegild to the Crown. Among 
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CAP. VIII. Of IntzsTvovs Lewiheſſe. 
Among the FRANK 2 1955 


The Capitulars of Charles the Great, and his Son tw) cl U. VI. . 4351 
Lewis, (u) forbid this fort of Concubinage; bur I cy Tong: bo yt 
find no penalty annexed : that, perhaps, was left jg ut” f Nate. Ton. f. 

to the Church's Diſcipline. N teenie es bf 


Our ENGLISH SAXONS allo, 


Even by their Secular Laws, left this Offence to the Cenſure of the 
Church: for they take Notice of it in one of CAN THS, (about 
the Year, 1026; not to mention the Canons in K. Edgar's time, a- 
bout 60 Years before, which are of Eccleſiaſtical (% 2. Cant R. gr. 
Conſideration only.) There (x) it is ordered, that, © 5'-—i quis legitimath 
a Married Man keeping a Whore at the ſame time, nam etiam, huic nullus Pres- 
no Prieſt ſhall admit him to any of the ſacred Rights ah quod ir teri de. 
of Chriſtianity, till he has Reformed, and made aan meim emender pre 
full Satisfaction by way of Penance, as the Biſhop . per bab cum abe. 
ſhall direct. en . Lui, p. 14. 
HAvINd at length done with the caſe of Adultery, and all that 
concerns it, our next Chapter muſt enquire into that of Inceſt. 


S 
Of ING E STO Us Lewdneſſe. 


M TRIMONIAL Inceſt, how irregular and criminal ſoever does 
not fall within my Compaſs in this Work. What I propoſe 
to treat of here, is Inceſtuous Lewdneſſe; Fornication or Adultery 
with Perſons nearly Related, either in Blood, or by Marriage. Vet, 
where the Laws we meet with are not expreſſly adapted to the caſe be- 
fore us, a conſequence may be drawn from what they do affect, Ma- 
trimonial Inceſt : for when it is forbidden to Marry ſuch Perſons, it 
holds more ſtrongly againſt Enjoyment. without Marriage. 
1 find Civilians, and their Law its ſelf, diſtinguiſhing Inceſt in- 
to ſeveral kinds. | | | Pe Oe PERS 
As I. Jure Nature & Gentium; ſuch as is both againſt the Law 
of Nature, and the received Cuſtoms and Probity of Mankind in general, 
which is called the Law of Nations. Of this ſort, is Inceſt commit- 
ted in the Line aſcendant and deſcendant; as betwixt Father and 
Daughter, Son and Mother, &c: including the legal alſo, as well as 
natural Relation; as with .a Wife's Daughter by @ former Marriage a 
Son s Wife, a Step-mother, and the like. 331 coo 5: 
II. Jure Gentium only; as betwixt Brother and Siſter. The ſecond 
Propagation of Mankind, by the Children of Adam and Ewe, could not 
be without the Conjunction of Brothers and Siſters: and therefore ſuch. 
Conjunction cannot be againſt the Law of Nature; tho when that neceſ- 
ity was over, it might and did become prohibited Jure Gentium. 
3 T 2 III. Fore 
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cd. L. 4. c. 19. p. 503. 


Of INeESTUOUS Lavineſe. 

Il. Jure Ciwili; or againſt the Laws of the State, the Prohibi- 
tions of Civil Government only : as betwixt Uncle and Niece, Nephew 
and Aunt, and other diſtant Degrees by Law prohibited. 

UNDER ſome of theſe Heads, (I leave my Reader to determine 
which,) muſt be ranked that Inceſt, where there is no Relation on the 
Man's {ide to make it ſo, but berwixt two Women, with whom one and 
the ſame perſon is lewd; as when a Man is lewd with a Woman and 
her Daughter, or with two Siſters : and ſo, when there is no Relation 


on the Woman's (ide, but betwixt two Men, who are both of them 


lewd with her; as Father and Son, or two Brothers. 

I SHALL not be fo nice, as to throw this variety of kinds into di- 
ſtinct Sections; but take them together, as the Laws I meet with hap- 
pen to extend. We vill begin with 5 


The JEWISH Conſtitutions. 


TRE Prohibitions of Inceſt in the Moſaical Law, tho' for the moſt 
part they ſeem immediately and literally ro concern Inceſtuous Mar- 


riages, muſt however (as I obſerved above) include 2 fortiori the Pro- 


hibition of Inceſtuous Lewdneſſe, which has not ſo much as the Colour 
of Marriage to qualify and abare the Crime. My 

Wx muſt alſo previouſly obſerve, that in the letter of the Law, only 
ſome Degrees of Relation are named; but others in the ſame diſtance 
or like Degree, were always, and always are to be inferred, by parity 
of Reaſon: as for example; when Inceſt with a Father's Wife is for- 
bidden, Inceſt with a Mother's Husband is undoubtedly included. And 
(0 Zezper, de Lege Mofa ſo in others. And therefore tis a proper Rule which 


« Ratio eſt, ibi etiam par Prohibitio, ſimiliſque Conſtitutio: quæ 


enim ratione non differunt, ea nec Juris diſpoſitione differunt. 


THe Inceſts prohibited, are to be met with in Levit. XVIII, and 
XX. And of thoſe, ſome have a Judicial Puniſhment from the Ma- 


giſtrate aſſigned them; others are only left puniſhable, (by the letter of 


the Law,) by Divine Judgement, Exciſion from the Hand of God. I ſhall 
not need to repeat all the Texts at large; but to refer to them as 
n | | n 

THE Judicial Puniſhment, where the Law its (elf aſſigns it, is Death, 


either by floning or burning: but even of thoſe which were left by Mo- 


ſes to Exciſion from the Hand of God, ſome were nevertheleſs puniſhed 
by the Jewiſh Magiſtrate with Death, and the reſt with ſcourging. Our 
Buſineſs, therefore, mult rather be to enquire, how Inceſt in its ſeve- 


ral kinds was dealt with according to the praxis of their Courts, than how 


the Directions left them in the Law would diſtinguiſh. And our readieſt 


Method herein, will be to follow that Table which Mr. Selden has gi⸗ 
ven us from their own Writers.” But J ſhall add thereto a Reference 
to the Texts of the Law, prohibiting (expreſſly, or by Implication and 


. 
— 


parity of Reaſon,) che ſeveral degrees of Inceſt as they occur; and alſo 


ſome Remarks, where neceſſary or proper. 
r abs. I. Some 


Tran 


Zepper (a) has given us: © Ubi par Gradus & eadem 


SH Ap. - viti. "of IxErsru6vs Lowdneſſe 
W £ Some were put to Death; and the 4 wife either Stoned, . "or Fülnt. N 


9 7 ; JILLL 2113 


b) Sg de. L. 
To bes 3 60 were ren Hs 2 


(.) 1 E chat had carnal Den o by Mühe, 154 1 
dently againſt the Law of Nature; and it is expreſſiy Ken allo 15 
the Law of Moſes, Levit, XVIII. 7. Where indeed the Puniſhment 
of Death is not mentioned; but it may fall under that Prohibition, 
Levit. XX. 11. The Man that lieth with his FATHER 8 WIEE hath, un- 
covered his Father's Nakedneſs : both of them „all ſurely be put to Death; 


their Blood ſhall be upon them. I know this is generally underſtood of 


a Step-mother, and fo it literally bears: but fince there is no other men- 
tion at all, in that Chapter, of Inceſt with a Mother; and ſince an own 

Mother is the Father's Wife alſo, ſhe muſt certainly be included here, as 
well as the Step-mother. And fo the Jews ſeem to have taken it, by 
cheir aſſigning the ſame manner of Death, wiz. Stoning, (Which IO ap- 
pointed in this Text, according to their conſtant Rule of interpreting, 


the Phraſe, Their Blood ſpall be upon them,) to him who lies with his | 


own Mother, as to him that lies with his Step- mother. 
(2.) HE that had carnal Knowledge of his Father's Wife, or Step- 
mother. Lewvit. XX. 1 1. Death to bot Parries, by the Law; as above. 
(3.) Hz that lay with his Sons Wife, or Daughter in Eu Lewit. 


XX. 12. Death expreſſly to both Parties; Their Blood ſpall be upon 1 them. 


FOR the two firſt (c) of theſe iceftüdut Con- 0% Seld. De Jare A & 


junctions, (if not for the laſt alſo,) 4 Froſelyte of the Gent. L. 7. c.6. p.813,814- 


Gate was to be beheaded. The lame, for Inceſt wich * 55 128 wht; 
an own (c) Siſter by the Mother $ lide. r 

To be Burnt; (d)- VIVTN 19 e. 99 3 e 

(1.) Hz chat had carnal Knowledge of his own Daughter. There 

is no expreſs prohibition of this, in the Law: but (beſide that it is 

contrary to Nature,) it is to be inferred from Levit, XVIII. 7. the 

Conjunction of Father and Daughter being by parity of Reaſon as un- 

lawful as that of Mother and Son. The Feæus ſeem inclined rather to 

infer it from the 17h, verſe, againſt uſing a Wife and her Daughter : 

for thus they argue; (e) < Nimfrüm ſi cum Uxoric (.) $14. De jure N. & 
« filia aut Nepte Concubitus fuerit illicitus, mul- Ct. L. 5. e. 1. p. 539: 


* ro magis cum ſui ipſius filia ſive Nepte. | Maimonides. J The like 


Argument would very juſtly have inferred it from Lexit. XX. 12. the 
prohibition of a Daughrer in Law, or a Son's Wife, for it will hold 
more ſtrongly againſt an own Daughter. But whence they draw their 
Sentence of Bumi in this caſe, and the reſt that follow here, I know 
not : unleſs it be Imp Levit. XX. 14. which is the only Text to 


ere 


ſcribing thar ſort of Death for any kind of Inceſt; 3 and it is t 
preſcribed only for chat with 4 Wife's Mother. at 


(2.) HE that lay with bis au rhter's Dau ter, er! bis Son's Day er. 
Levit. XVIII. 16. N 4 ; gh 


(3.) H chat hy with his Wife 5 Daugbter by a W. Hub” w_ 


with the Daughter of Her Son or Daughter, Levit, XVIII. 17. I can 
find 
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find no Puniſhment, by the letter of the Law; but Exciſion, for any of 
theſe Inceſts under the ſecond and third head: but the Sanhedrim in- 
troduced the Sentence of Death for them by their own Authority. 
(4) HE that lay with his Wife's Mother. Levit. XX. 14. This is 
indeed expreſſly in the Divine Law; and both the Aan and Woman were 
to be burnt; and the Wife too, if conſenting. Bp. Patrick, in locum. 
(5) HE that lay with his Wife's Mother's Mother, or Father's Mother; 
inferred by parity of reaſon from the Prohibition of a Wife's Mother. 
BU r here Mr. Selden obſerves from the Talmudiſts, that theſe In- 
(% Gall de Synddriis, L. ceſts founded in the Wife's Relation (f) were not 
2 e. 13. p. $46. puniſhed with Death, unleſs committed while the 
Wife were living; if after her Deceaſe, they only expoſed the Cri- 
minals to Exciſion: for Exciſion is alſo threatned in Levit. XVIII; 
even to all thoſe kinds of Inceſt, which are puniſhable with Death, by 
the XX?h; as well as to the reſt which are not. 
(e Sellin. ubi ſupra. p. 546. II. Some were only puniſhed by Scourging (C). 
AND theſe are ſuch as, neither by expreſs terms in the Law, nor 
by rational Analogy thereto, (according to the Senſe and Expoſi- 
tion of their Lawyers,) had any Magiſtratual puniſhment aſſigned them; 
bur were left to Exciſion from the Hand of God. However, the Sanhe- 
drim did not think fit to let them paſs, without ſuffering ſomewhat, 
the mean while, from them. = 
(1) THE firſt, was he that had Carnal knowledge of his own Si- 
ſter. Levit. XVIII. 9. & XX. 17. I don't know how to account for 
- 3 it, that they did not puniſh this ſort of Inceſt Ca- 
84,  * pitally. Mr. Selden (5) elſewhere tells us; © Sex 
« illa Inceſtis genera, cunctis Hominibus a rerum Initiis interdicta, 
ce ſc. cum Matre, cum Noverc4, cum Uxore aliena, cum Sorore ute- 
cc ring, cum Maſculo, & cum Beſtia; vid. L. 5. c. 1.] uti etiam Cul- 
« tus extraneus, Maledictio Numinis, Homicidium, Furtum, ec. [ all 
which Crimes were againſt the Precepts of Noah; and therefore, as 
the Fews held, againſt the Law of Nature and Nations; ] © pauam 
c habebant Mortis, ex recepto apud Hebreos Juris Gentium uſu, adje- 
© ctam. The Proſelyte of the Gate, | or Noachides,] ſays he, was to 


cc ſuffer Death for any of theſe: but the Fews dealt fo with their own 


« People, tantùm in prioribus quatuor generibus; i. e. only for the Leud- 
neſſes abovementioned, for Idolatry, for Blaſphemy, and for Murder. It 
ſhould ſeem by this, that all choſe Inceſts, (and that, among the reſt, 
with an own Siſter, at leaſt by the Mother's fide, ) were puniſhable 
with Death upon an Iſraclite, as well as on a Proſelyte. Beſides, that 
the Law its ſelf has an Expreſſion that ſeems to make it Capital; and 
with reſpect, not only to a Siſter by the Mother's ſide, but the Father's 
too. Levit. XX. 17. If a Man ſhall take his Siſter, his FATHER's 

Daughter, or his Mor HERS Daughter, and fee her Nakedneſs, and 
ſhe ſee his Nakedneſs; it is a wicked thing; and they ſhall he cut off 
IN THE SIGHT OF THEIR PEOPLE: Ho hath uncovered his - Siſter's 
Nakedneſs; he ſhall bear his Iniquity. The words, In the fight of 143 


C HA P. VIII. ö \ E eat u ede 
V In oculir filiorum Popwli fu, and what alla the ànrfertt Vetſions 


equivalent thereto, (Hot oto inſiſt upon tliaiwugar Latin which 
renders it, Occidentur in-conſpeÞu-Populi ſrt; ſoeri cd mt amply, 


rity of the Magiſtrate And fo Bp. Patrick underſtande ir: And then 
it ſhould be by Strangling, according 5 Maimonidess Rule, Onme Mor- 
tis infligende in Lege genus, N adjeFfione aliqud diftum, fig- 
niſieare e e Bf Sed, 1 „Lis. 3. p. 36% 
But the Jews, as FD in * Caſe, underſtood 
the Text 8 0 Exci 11 15 82 nd chere ren ng. other part o 


cheir Law condemning ſuch, an O 5e * 5 for ir, they: Paniſhed 
this fort of Inceſt only with, Scourging. wn pes” 3 
(2). Hz chat lay with by Fat erg, Siflct, or bis. Ari . Siſter 
Levit, XVIII. 1 &, N. 1 Jau. nd Jo Hoff 100 2111 | 
(3) Hz chat lay with his Wife's Siſters Levity, XVIII 18. 
(4) Hx that lay wid i er Lewvit. XVIII. . 


J He chat lay wich che J#ife ol his Uncle, gicher by Facherg or 
Mother's Side. Levit. XVIII. 14. & XX. 20. Hottingeri Jus Ebraic. 


ex R. Levi Barcelonita, p. 2 95. where he allo tells us; the Scourging 
(in this caſe) held only if Ae Uncle were dead: for Al were alive, 
both the Offenders were Strangled, as for Adblcery. 

Wir n regard to all theſe Kinds of Inceſt Which they | puni piſhed by 
Scourging; 5 they were bf che number” of thofe Negative Precepts, 
whereupon Exciſion by the Hand of God Was if be e paced, and no 
capital Puniſhment from, the Sanhedrim;" Gender were a 
third time convicted, they did #4 not Se him, 00 ) ll de Synedrils. L. 
(i) but put him ito 2 Priſon, ſo ſtraic and 16, 2. C. 13. P 4%. 
that as he could hardly ffand m! it, ſo neither. 1 15 he Ihe down ; there 
they fed him with Bread and Water till he Tanguiſhe then crammed 
him with Batley till he burſt and died. Th much for the 

As to other Countries; notwithſtanding the lewd Cuſtom, 4s the 
Perfians and ſome few beſides, who Gail not to e Mother 


Siſter, &c. it was not received in 5 
Ancient GREECE. 


As we learn _ Ocellus * , Cited by Mr. 8 cen De Jure 
Nat. & Gent. L. 5. c. 11. p. 6 (k)- 1 Thoſe 00 A Ag gelle, + 


, 


ce Cuſtoms alſo Ger to be ded and kept 2 eee Thy eee, os T6 


cc to, which are obſerved by Law in the Grecian Ci- 5 
cc tzes, 5 to have no Commixture with either Mot her 1 i wp ig 15 1 F 


te or Daughter, or Sifter. The very ſame is in like et, cap. K. 


ge referred to by Tenblicbar i in his bf of ee 125 5 8. 
p. 172. | Edit Egge, 1707.1 i — 


bo ui ,,ᷓe TOAST , Th pours 


„ 
* 541 «a2? r 2 =P 13 A b 
14 8 5 1 #3 214 414 - a Ha.” 


| RYE NA 17 


In his 3 of a Common Wealth, gives leave to > Marry any of 
their Kindred; except, to the Man, (0 his Bahar, „Oma, eee 1 ae, 
Mot __ Daughter's Children, or 4 2 of hir Mo- Ft rar ng 
mA ther. 


not Exciſion by the Hand of God, but rhe! being put t rDeat hb iAurho: 


ofa, ire gv 


411 


re 


111 


of -i$625Tvovs Ledhifſe, 17 Tri 


„hege og, en, ther: And to the Woman, () her Son, her Farben 


25 Plow de Repu L 5. and the Aſcenlantt or Deſcendants reſpectively He 
ſays nothing of Sifters; which we need not wonder at, when we con. 
ſider him as born at Arhent: for there, we ſhall find, they were "ak 
lowed for ſeveral Age. sl 0 oil 


ner : ba 1 * | ner BED 2 n ad. W £1 hn 6 
ATHENTANS, SPARTANS, &. 


» *% 


* 


I 
14 


. = 


(ﬆ) lin De pure fre T HE Athenians (n), by the Law of Solon," were 
Gent, L. 5. Eur. 5. S + allowed | to marry their Siſters by the Father's fide, 
but not by the Mother's: The Spartan by a 5 LY „ their Siſters 
by the Mother, not by the Father. And theſe Permiſſions continued 

0% Ibid. 5 6. long. But, as my Author obſerves (o) a little after, 
(and he quotes Sextus Empiricus, Simpliciuůs, '&c. for it,) * In the latet 
* Apes of Greece, before Chriſtianity had got general footing there, 
ce the Conjunction of Brothers and 'Sifters was not only grown dut of 
« uſe, but reckoned as unlawful as that of Sons and Mothers. Which 
Alteration he has well aſcribed to the Romans, who had chen fubdued 


them; and of whom we are next to ſpeak. 
Ancient ROMANS. EEE 
OS Ele. Tons TULLY (p) makes mention of che Peducean Law 
de Inceſtu: and it is a bare mention of it; fot he 


* 
ih 6 
* * * 


1 þ 
x F424 $5 % 


% 9 4 


neither gives us light into the Degrees of Inceſt it affected, nor into 


che Penalty 5 nor can I hitherto meet wich any light elſewhere, , In 
(4) Taciti Annal. I. 6. e. 19. Tacitus (q) we read, that Sext. Marius, the wealthieſt 


Man in Spain, being delated of Inceſt with his own Daughter, was calt 
headlong from the Tarpeian Rock: but whether this was by the Pedu- 


| cean Law, or any other than che Severity and Avarice of Tiberius, who 


chirſted for that Nobleman's great Eſtate, is uncertain. | M. Senecas 
(+) M. Seneca, L. 1. Cos. Theſis, Incefla de Samo dejiciatur, (r) is plainly. re- 
0% Lide de Vell & Ve- ferred there to Veftals: corrupred; and therefore, with 
Nalibus. e. 13. Lijpſius (5), 1 conclude it to have been only a feigned 
Law of the Schools: for all our Authors tell us, a debauched Veſtal 
was to be buried alive, not thrown from the Tarpeian Rock. Let us 
enquire farther, in their 3 3 
e e 68 
Ix the beginning of this Chapter, I borrowed from it (and explained) 
the Diſtinction betwixt Inceſt Jure Nature & Gentium, Jure Gentium 
only, and Jure Civili. But che main Queſtion is, whether there be any 
Diſtinction in the Puniſhment; and what the puniſhment has been, or 
may be ſtill, for Inceſt in any of theſe three kinds. The 12 1 0 are 
ſomewhat obſcure and ſhort in anſwering theſe Queſtions: and the Code, 
(for any thing I can find,) is yet more defective, or rather wholly ſi- 
lent; except in the caſe of Inceſtuous Marriages. + i 
0% F De Adar 1.38. „ WE are told indeed, (t) that where Inceſt is com- 
Aduberixem. g. a. Qu. mitted contra Jus Gentium, (which takes in the two 
firſt Kinds, ) the Woman ſhall be puniſhed equally with the Man; and both 
Parties may be proſecuted at the ſame time, in one and the ſame Libel. 
(u) But 


Cuas, VII. Of Iniersruovrs Lewbnſp. 


(0 But where it is 6nly contra Jus Civile, the ld. geg . f. fn 


man () ſhall be excuſed from puniſhment; becauſe 9 b 38. 0 Kal, e, 
a Woman may be ignorant of the Law of ber Coun- Lamm. 


try but of che Common Law of Nations ſhe cannot; at leaſt in ſuch caſes 


as this. And whatſoever the Inceſt be, there is (x) nd () d. l 39. vim feen. 
preſcription of time that will ſerve to ſhelter the offender, $ 5: ra s. 
 SupposE the Puniſhment to be the ſame in all kinds of Inceſt ; the 
Queſtion will be, what it was, and what it is now, by the Civil Law. 
IN anſwer to which, I preſume, that by the ancient Civil Law it 
was Deportation. For this we have Marcian's Au- 0) f. k ebe, (1.48 
thoriry. (9) Si quis viduam, vel alii nuptam, cogna- Ti 5.) f 5. þ 
tam, cum qud Nuptias contrahere non poteſt, corruperit, in Inſulam depor- 
randus eſt, Mia duplex Crimen eſt; & Inceſium, (quia cognatam viola 
vit contra fas,) ' & Adulterium vel Stuprum _ na Bene, L . 
Paulus (x) confirms this in a paſſage not inſerted in 27: Stg. 4b g 
the Digeſts : Inceſti pamam, que in viro in Inſulam & Edit Geneve, 5. 470. 
Deportatio eff, Mulieri placuit remitti; halten ta- n 
wen quatenus Lege Julid de Adulteriis non apprebenditur. Obſerve, the 
Caſe as ſtated by Marcian is general; by Paulus, the loweſt Degree of 
Inceſt, viz. Jure Civili; (for E you of the Woman as excuſed from 
Puniſhment; and that was the caſe, as we ſaid above, wherein ſhe was 
ſo: but both are agreed in the puniſhment, Deportation: which therefore 1 
take to have been aſſigned, without Diſtinction, to all ſorts of Inceſt. 
Now the only thing that makes the Direction of the Digeſts, (after 
ſuch Authorities as theſe obſcure and doubtful to me in this matter, is, 
that elſewhere we find the fame puniſhment preſcribed for Inceft as tgr 
Adultery ; which, by the Julian Law, was Relegation only, (with ſome 
Forfeitures, &.) not Deportation. OS 
M1LITEM, (a) qui Sororis filiam in contubernio (fdr 4dale.l.11.Miles.$. i. 
babuit, licet non in Matrimonium, Adulterii pang teneri rectiùs dicetur. But 
as it is plain that Papinian ſpeaks here of an Inceſt Jure Civili tantùm, 
this Difficulty 8 perhaps be ſolved by the Marginal Annotation to 
I. 38. H. de Adult. (cited in part before,) that a Soldier was more favour- 
ably dealt with, becauſe He, as well as a Minor and a Woman, may be ſup- 
— ignorant of the Law of his Country, tho not of the Common Law 
of Nations. In the caſe of Inceſt Jure Gentium, tis probable, a Soldier 
would be puniſhed with Deportation, as well as others. Ws 
THERE is another Clauſe of Papinian more hard to be accounted 
for: where he puts the Queſtion, (5) Stuprum in So- 
roris filiam fi committat ur, all Adulterii pœna ft = ALultelun. 5. 1. Kerpen. 
ciat Mari ? from which our Moderns generally conclude, the puniſh- 
ment of Inceſt to have been ordinarily 5 ſame as for Adultery. And 


— 


what to make of this, I confeſs 1 know not. 2 col 
How the Puniſhment ſtands now by Civil Law, is perhaps as difh- 
cult to determine as what went before; or rather more ſo. 
: ME N OC HI US (c) having obſerved, that by the le) Mensch. de arbi queſt. 
Digeſts it was Deportation, proceeds to queſtion what % 5e. n. 31, 33. & Teqt- 


I. 5. ſi quis viduam 


00 F eod. fit. I. 38. $i: 


F it 


155 


114 


"of In ei3tvours- Ludeeſe. Pr. 1 


it is by che newer Law of the Code: For chis, tho it altered the pu- 
niſhment of Adultery, has made no farther proviſion for that of Ince- 


ffuous Lewdneſſe. Some will have it therefore, chat Inceſt is fill pu- 


niſhable only by Deportation: but Menochius will have it Death; a8 
Bartolus, Corneus, Grillandus, and others alſo have determined. And 
their Reaſon is, that Inceſt is W h Crime than Adultery; which 
the Law acknowledges, f. de Adult. I. 38. Si Adulterium. $. 3. Non- 
nunquam: and by the Code, the puniſhment of Adultery is Death, 
[Cop. De Adult. l. 30. Quamwvis.] Therefore, ſay they, the puniſhment 
of Incefl muſt be Death too. Againſt this it may be objected; and 
has been; that it does not follow, that the puniſhment of Inceſt is 
augmented, (no ſuch thing appearing in the Code,) tho' that of 
Adultery is: for the Correction of a Law is not induced but by expreſs 
terms. | So, Cop. De Appellat. I. precipimus, in fin.] But Menochius 
ſers aſide the Objection; and ſtands to it, that the Augmentation of 
the Puniſhment, and therein the Correction of the Law, is plain e- 
nough from this, that Inceſt is (not only equalled with, but) decla- 
red a ſuperior Crime to Adultery : for, ſays he, it is a received Maxim 
of the Lawyers, quod quando duo d Lege antiqud equiparantur, in uno 
deinde falta intelligitur & in altero. 

%) Boerii Deciſ 318. n. 1 BOERIUS (4) is of the fame opinion [| for 
Death] as to Inceſts in the neareſt Degree, Jure Nature & Gentium: 
but the Authority he refers to, ſeems to me deficient, and his reaſon 
inconcluſive, It would be too tedious here to trouble you with diſ- 
cuſſing them. 


7.) Ctwri. Sent. L. 5.6, CL ARus (e) falls in with it too, that Death is 
. by che Civil Law the puniſhment of Inceſt : “ and 
« this, ſays he, is common Opinion, when the Crime is committed in 
ca way of Adultery or Stuprum. 8 
WHATEVER may be the true and genuine Determination of that 
Law in the Caſe, I know not how to fix the puniſhment more rea- 
(£7) Winds New Intitate ſonably, than according to Dr. Wood's Diſtinction. 
0 mp. or Civil Law. X 
P08. (J) That it ſhould be Death, where the Offence is 
againft the Law of Nature, as betwixt Aſcendant and Diſcendant : 
900 me leave to add, when it is againſt the Law of Nations; as in 
e Caſe of Brother and Siſter. In other Inſtances, Deportation; | as 
by ff. de queſtion, I. 5. Si quis Viduam, taken notice of above: ] or, 
2) Clan Sent. L. 5. g. ſince (as Clarus (g) tells us) Deportation is now 
alt. n. 67. out of uſe, ſuch other puniſhment as have been ad- 
mitted in the room of it; Condemnation to the Gallies for àa time or for 
Life, Exile, &c. — — 
BuT the puniſhment of Death for Inceſt is generally our of uſe; 
as Dr. Wood obſerves from Groenweg, de Legibus abrogatis; tho in Me- 
(*) 1 ubi ſupra. = noc hius 's time it was not; for he | gives ſeveral In- 
38. n lupra. ſtances of it (*) at Tholouſe, Milan, and Bononia. 
And in other places, both he and Clarus (&) ſpeak of Scourging, 21 
| 2 flinado, 


Twas. Vi Of INcz$tvous Lewdneſſe. | 
flinado, Gallies, Fine, and the like. 80 that at this Day, even where 
the Civil Law is in the main received, Princes and Senates are uſed 
to puniſh Inceſts variouſly, as they ſee fit. 

| The Code of the GR E E x Empire . ogt 
Has a Law intelligible enough for the puniſhing Inceſt. | 


ro 


ity of G) lewd commixtures 
with their own Blood, as Parents and Children, 
or Brothers and Siſters, let them be beheaded. 
Thoſe who are guilty of the like in other de- 
grees of kindred; as the Father with the Daugh- 
ter in Law, the Son with his Step-Mother, a Step- 
Father with his Wife's Daughter, a Brother with 
his Brother's Wife, an Uncle with his Niece, or 
4 Nephew with his Aunt, or any Perſon. with 
two Sifters, or with 4 Woman and her Daughter; 
both they, and the Woman whom they have 
vitiated ſhall be haſtinadocd and have their Noſe 
cut off. Sa _—_ e 
The W 1$1GOTHS. .; 

Forbad the 2 as follows. (i) „ Let none pre- 
« ſume, either to marry, or be lewd with any per- 
ce {on deſcended from their Father or Mother, Grand- 
ee father or Grand mother, or from their Wives Pa- 
« rents; nor the Spouſe or Widow of a Brother; 
ce nor the Relict of any near Relation: fo that no 
te ſuch luſtful Commixtures may be, even to the 
« ſixth Degree of Propinquity in Blood. To theſe 
another Law of the Aue Prince (4). adds, c the 
te Concubine of his Father or Brother; and any Wo- 
te man (Bond, or Free,) whom he knows his Fa- 
te ther or Brother hath vitiated tho but once: and 
ce jn like manner, neither ſhall the Fat her be lewd 
« with any Woman whom his Son has vitiated. 
The former Law goes on; (1) « ſuch as ſhall pre- 
ce ſame to act contrary to this Conſtitution ſhall. be 
« immediately ſeparated by the Magiſtrate, and 
« ſhut up in different Monaſteries, for be, OY 
AMONGST, the LOMBARDs, I. find very lit- 
tle to our purpoſe. If indeed a Son (n) were lewd 
with his Step mother, it was allowed by. Rorharis to 
diſinherit him. But inceſtuous perſons were chief⸗- 
ly left to the Biſhop's Diſcipline : Only, the Emp. 
Charles appointed, (u) that if after, Penance they of- 
tended a ſecond. time, they ſhould forfeit their Froe- 
hold Lands to the Crown. F ont 
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(i) LL. Wiſgoth. L. III. 
Tit 5. 1. 1. Nullus præſumat 
de Genere Patris vel Matris, 
Avi quoque vel Aviæ, ſeu 
Parentum Uxoris, Fratris e- 
tiam deſponſatam aut vidu- 
am, vel propinquorum ſuo- 
rum relictam, ſibi in matri- 
monio copulare, vel Adulte- 
rio polluere: ita ut uſque ad 
ſextum generis gradum, nul- 
li liceat ſanguinis propinqui 
tatem libidinose RR THO 
Similis & de Mulieribus Ordo 
ſervandus eſt. a 
(k) 1. 6. -Concubinam Pa- 
tris ſui, vel Fratris; aut eam 
quam ſcierit Patrem fuum , 
aut Fratrem vel ſemel adul- 
teraſſe, ſeu fit libera, ſive 
Ancilla; = neque Pater Adul- 
teratam à Filio Stupri fœdi- 
blut. * 
(u.. Qui contra hanc 


| Conſtitutionem præſumpſe- 


rint facere, Judex eos non 
differat ſeparare, ut à tam 
nefanda pollutione diviſ jux- = 
ta qualitatem Sexiis in Mo- 
naſteriis delegentur, illic ju- 
giter permanſuri, ¶ Lindenbr. 
#: DM 


(un) LL. Longdbard. L. Ii. 
Tit. 14. c. 12. — Si Filius 


— cum Noverci peccaverit, 
jufts a Patre; LOT. 
Lindenbr. p. 604. ] ” : 
(un) Ibid. Tit 8. c. 9. $i 


) | 
de iplis inceſtuoſis aliquis 
udiciam Indes un 25 


Inceſtu ſe jterim commiſ- 
cuerit, ſi Frædium, id eſt, 
Allodium habverit, ipſum 
in Fiſcum Regis Sou 


L Lindenbrog. P. 195 · 4 
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(e) LE, Burgund. Tit 36. 
Si quis cum parente ſud, vel 
Uxoris ſue Sorore in Adulterio 
fuerit deprehenſus, Pretium 
ſuum ¶ Weregild] ei, qui eſt 
proximus mulieri quam adul- 
teraverit, prout perſona fue- 
rit, cogatur exſolvere; & mul- 
#e nomine ſolidos 12. Adul- 
teram verò ſubdi jubemus 
Regiz Servituti. | Lindenbr. 
p. 281. ] 


(p) Capit. Metenſ c. 1. Si 

omo Inceſtum commilerit, 
cum Matre & Filid, aut dua- 
bus Sororibus, aut cum Fra- 
tris Filil, aut Sororis Filia, 
aut Nepte, aut cum Conſo- 
brini, aut Sobrinà, aut cum 
Amiti vel Matertera; de his 
Criminibus, pecuniam ſuam 
perdat ſi habet: & fi emen- 
dare ſe neglexerit, nullus eum 
recipiat, nec cibum ei donet; 
& ſi hoc fecerit, 60 Solidis 
Domino Regi componat, uſ- 
quedum ſe ipſe homo correx- 
erit. Et ſi pecuniam non ha- 
bet, ſi liber eſt, mittatur in 


Carcerem, uſque ad ſatisfactio- 


nem: Si Servus, aut libertus 
eſt, vapuletur plagis multis. 


Et fi Dominus ſuus permiſe - 


Tit eum amplius.in tale ſcelus 


cadere, ipſos 60 Solidos Do- 


mino Regi componat. J c. 2. 
De Eccleſiaſtitis vero, qui ſu- 
pradicta facinora commiſe» 
rint, fi bona perſona fuerit, 
perdat Honorem ſuum: mino- 
res vero vapulentur, aut in 
carcerem recludantur. [Ba- 
lux. Tom. I. col. 177. Gol- 
daſt. Tom. III. p. 118, 119.] 


to be degraded, if 
ders, to be ſcourged or impriſoned. 


The Bukeundians | - +. 2) a 
Had a Law of Gundebald (o), their King: that if 
any perſon were convict of Lewdneſſe with any 
near Relation in blood, or with his Wife's Siſter , 
he ſhould pay his Weregild to the neareſt of kin 
to the Woman; and twelve Shillings more, by 
way of Fine to the Crown : And the Woman her- 
ſelf ſhould be the King's Slave. 


Amongſt the FER AN Ks 


We meet with the Proviſions following. The Ca- 
pitular of Pippin at Metz, A. D. 756. (p) ordain- 
ed, that for Inceſt with a Mother and her Daughter, 
or tao Sifters, a Brother's or Siſter's Daughter, a 
Couſin-germain, or an own Aunt, the Criminal 
ſhould forfeit his perſonal Eflate: and for the ſe- 
cond Offence, no Man ſhould receive him into his 
Houſe, or give him Viftuals ; if he did, he was to 
2 a Fine of fixty Shillings to the King. If the 
ewd offender had no Money, but however were a 
Freeman, he ſhould be committed to, Priſon till he 
had performed due penance ; [or perhaps, at di- 
ſcretion of the Court, or till he had given Securi- 
ty not to offend again! ] If a Servant, or one that 
had been fo, he ſhould be ſoundly laſhed or beat- 
en; and if his Maſter did not take care to pre- 
vent his offending the like way again, He | the 
Maſter ] ſhould pay ſixty Shillings to the King. 
J An Ecclefiaftical perſon, guilty of ſuch Inceſt, was 


a Biſhop, Prieſt, or Deacon; if in the lower Or- 


THz Emp. CHARLES the Great, in his firſt Capitular of the year 


4 (4) Capit. I. A. D. 802. c. 


33.— Nullatenus fine deſtri- 
ctione gravi relaxetur. ¶ Ba- 
lux. Tom. I. col. 372, 37 3 


802, ſpeaks very ſeverely () againſt Inceſtuous Lewd- 


neſſe: but after all, leaves it to the Biſhop's Injun- 
Ction of Penance; only, if the Criminal will not 


obey the Biſhop, tis ordered He ſhall be broughr to Him. And, Chap. 


(r) Vid. ibid. c. 37, 38. 
col. 373, 374. 


38. (referring to the preceding Chap. De Patricidis,) 
ordains, (r) that he ſhall be kept in priſon, (if he 


ſubmit not to the Diſcipline of the Church,) till he can be brought 


* 
*. 


to the Em 


perour; and chat he ſhall have no Relief or Revenue the while 


\ y 


from his own Subſtance or Eſtate, — | 


(s) Capie., V. A. D. 803. c. 
14. Si quis mcechatus fuerit 


Matrem, Sororem, Amitam, 
aut Neptam, ſimiliter Heredi- 
tatem perdut. [ Ibid. col. 400.] 


Ano rRHEIN Capitular of his, (A. D. 803.) or- 
dained, that if any perſon was lewd (H) with His Mo. 
ther, Siſter, Aunt, or Neice, he ſhould 17 

* Eſtate; 


S * 92 ks f : 
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cn. VII. Of Ine#s rugus — 
E gate (at leaſt, his real, betediemy Eſtare; 9) 2 as vas the Sentence of 


_ that lame Law pow Parricides. 0 


J. | N 


THE Emp. Lewis the an in his Spin 


at Air, A. D. 818. (t) declares both the Man = 
Woman infamous, and incapable of mberiting. 

the ſame purpoſe, in the Grand Capitular of by 
Father CHARLES and Him, (the Collection which 
goes under both their Names,) we read, (u) that 
till they had withdrawn themſelves from Company 


in 9580 for their Offence, and performed the Pe- 


nance enjoyned them, Men guilty of Inceſt were 
not to concern themſelves in Accuſations, or offer 
themſelves as Witneſſes in any Court; nor (w) to 
hold any Dignity or military Service in the Palace; 
nor bring any Suit, nor plead or ſollicit any Cauſes 
in Lau. heir Biſhop, or Pariſh Prieſt, was oblig- 
ed to delate the Criminals in Inceſt to the Magi- 


ſtrates; and as ſoon as this was notified to them, 


their Efate was to be ſequeſtered in the hands of their 
neareſt Relations; ſo that by no Art, Colluſion, or 


means whatſoever, they ſhould enjoy it, till they 
had expreſſed their Repentance as above. 


a 45 46D {a "2 


| & 
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tex _ p. Gipiti c. 
TAddit. III. ad — 
104.) Inceſti non ſint 


mi Heoeredes, fed infamitfint 
notatæ utræque perſonz. ¶ Gol- 
- daſt. Tom. m. Ul. p. 230. Ba- 


lux. Tom. I. col. 1176. 
(u) Capitular. L. vil C. 


. 433. — Nec Placitis, aut Ac- 


cuſationibus , vel Teſtimoniis 
intereſſe. - 

M's Ihid. c. 435. — Uſqu = 
pœnitentiam Seque 
tione teſtentur, Neque in 
Palatio habere Militiam, ne- 
ue in Foro agendarum Cau- 
Aries licentiam habebunt. — 
Epiſcopi ſeu Presbyteri, in 
uorum Dioceſi vel Pago acta 
Nerd Regi vel Judicibus ſce- 
lus perpetratum adnuntient; 
ut cum ipfis denuntiatum fu- 
crit, — Res eorum ad primos 
parentes uſque ad Sequeſtra- 
tionem perveniant, ſub ea 
conditione, ut antequam ſe- 
gregentur, per nullum inge- 
nium, neque per parentes, 
neque per emptionem, neque 


per Auctoritatem Regiam ad 


proprias perveniant facultates, 
niſi præfatum ſcelus ſequeſtra- 
tionis ſeparatione & pceni- 
tentia fateantur. ¶ Baluxius. 


Rent I. col. fk oY 


Bur beſide this, another Cha ter in whe Colecion lt thention- 


cds, adds a Fine to the Croun; and in ſome perſons, 


corporal Puniſhment. © (x) ce Let no perſon either mar- 


e knowingly thus offend, if a Freeman, ſhall pay 
c into our Treaſury the uſual Mulct for contempt 
«© of our Laws, which is ſixty Shillings; and ſhall 
ce alſo do public Penance as the Canons direct for 
« Inceſt. If a Servant, or an Ecclefiaflic, he ſhall 
te be openly ſcourged, and his Head ſhaved ; and 


« farther, do public. and canonical Penance, as as his 
© Biſhop ſhall direct. 


A 


A 


@) Ca 18 1. VII. c. 


432. Nullus fidelium, uſque 


Affinitatis lineam, id eſt, uſ+ 


« ry, or inceſtuouſiy enjoy any related to him within 
ce the ſeventh Degree of Kindred. '' Whoſoever ſhall 


n feptimam progeniem, 
— ms 2 e 
Uxorem, vel eam 4 quo quo mo- 


do Inceſti macula . Si 


quis verò hoc ſcienter teme- 


fare præſumpſerit, fi liber eſt, 


Bannum 75 id eſt, 60 
Solidos Fiſco noſtto perſol- 
vat; & inſuper, canonicè ut 
Inceſtus luat, ac publicè juxta 
canonicos gradus poeniteat. Si 
autem Servus, vel Eccle faſt 
cus fuerit, publice flagelletur, 
ac decalvetur, & juxta pro- 
prii Epiſcopi juſſionem pœ. 
nitentiam publicè & canonicè 


* (Bank, Ib. vol. 2 


THE Capirular' of L70158 che Pious, and Lovica ain Ceſa 
A. D. 826. forbad the like Inceſtuous Marriages and Lewdneſſes, both 


to Jews and Chriſtians: and paſſes this Sentence 
upon chem; ()) That chey ſhall be immediarel; 

ſeparated, ng Heads Fa and each of them 
having received publickly an hundred Laſber, they fe 


00 Gab. I. LAddit. 5 3 
0 pleular. C. 2.]+ Ut ſe 
1 ab invicem, & . 


N28 4 decaulv 5 ſuſ- 
ant 5 e ſub 


les yoo 
ra p. 255 


ſhall be hani ſted; ¶ I underſtand this, dre ly," only Fs 232 
of the Jeus; for others, I ſuppoſe it extends no cke chan being 


driven from the Society and Communion of ee 
* and remain in a State of public Penance. 
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tam poſſeſſionem. 
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(x) Ce. 4. $i duo Pratres, 
vel duo Conſanguinei cum 
un Uxore [vel Femina, the 
sur 3n pip ſignifying Fœ. 


mina in 4 larger ſenſe as well 


45 Uxor; and Brompton ac- 


kordingly tranſlates cum una 
aliqut, rem habeant, com- 
ent in omni manſuetu- 

five mul#4, | pide |, five 
 eflimatione Capitis, [pepe ] 7 
five pacis violate pand , 
Clahrlixe.] Secundum id 
uod factum eſt. [ Wilkins 

| J 2. Brompton. col. 833. 
Soles, Tom. I. p. 376.] 


(a) Cnuti R. LL. Secular. 
c. 48. Si quis Inceſtum com- 
miſerit, compenſct hoc pro 
dignitate cognationis, five per 
capitis æſtimationem, five 
per mulQtam , five to- 
on fit 
eadem ratio, quod fi quis cum 
Sorore coeat, & hæc eſſet 
remotæ cognationis. Mil- 


bins p. 141. 


(5) Alcor. Azoar. IV. non 
longs ab initio, 


* 


» 
4 1 8 . . 1 A 4 * Py * 5 1 
n A E. ene 

% 80 6 : "I. 9 , # * * f 
Our ENGLISH SAXONS 1 J 
0 , Y «% . \ * % 4 7 1 y 8 
k 3 29 2 ** % 4 * 
y 4 . 4 
a x 


Had a Law or two for the pecuniary puhiſhment of 
this Crime. K. ALFRED, in the Articles of his 
League with GUTHRUN' the Pane, has this: © (2) 
ce Tf two Brothers, or two other Relations in-Blood, 
cc have to do with the ſame Woman, let them in all 
c humility compenſate for. it as ſhall be appoints 
« ed them; by payment either of the Vita, ¶ an 
« arbitrary Fine; ] or Vera, | the Weregild; ] ot 
« Lahſlite, | the uſual mulct for Contempt of the 
« Laws;] according to the Degree of the Fact. 


THE other is of CANUTUs, which ordained, 
(a) that if any Perſon were guilty of Inceſtuous 
Lewdnefle, he ſhould pay (according to the degree 
of Kindred in the Crime,) either his Weregild, Wit, 
or the forfeiture of his whole Effate: for, ſays the 
Law, the Caſe is not equal, of a Man's Inceſt with 
his Sifter, and that with a remote Relation. 


In MAHOMET's Alcoran, 


I find Inceſt forbidden alſo: (5) © Marry not the 
te Wives of your Fathers; what is paſt was Incelt, 


ce Abomination, and a wicked way. Your Mothers are forbidden you; 
ce your Daughters, Sifters, Aunts, Nieces, your Nurſes, and your Foſter- 
e Siſters, your Wives Mothers, the Daughter that your Wives bad by 
© other Husbands, the Daughters of Women that you ſhould have known 
ce are allo forbidden you, the Wives of your Sons, and To Siſters. 


This is expreſſed, indeed, only 


by implication (as 
neſſe. As there is 
bitrary. 


2 inceſtuous Marriages; but holds 
I obſerved before,) more ſtrongly againſt the Lewd- 
no puniſhment directed, I ſuppoſe that was left ar- 


CHAT 


Or RAPE. 


F Lewdneſſe be acknowledged (as even the Lewd themſelves muſt 


own it) to be 


a Crime, the Male-Offender, who is alone concern- 


ed in this, enhances his guilt exceedingly by committing it with No- 
lence: ſo greedy of being Criminal, that he takes the whole Guilt to 


double difficulty, 


rather put up with half the Pleaſure, and encounter 
than not engroſs the Sin. All Governments have 


look d upon it as an Inſolence well deſerving their Indignation and 
Reſentment; a notorious Infraction of the Peace; and an Hoſtility 
upon private Subjects, infamous and unſufferable. And it muſt be 
an Injury of the higheſt kind to the Woman thus abuſed; who is pre- 
ſumed to value her Chaſtity, (the diſtinguiſhing Glory of her Sex,) 


More 


r | Dy gc RT 


more than Life it ſelf: which can't be faid of 
ed by Enticement, and with their own Conſent. he 
SUCH are the Aggravations of this Crime; let us now enq re; 


N 2 | +4 
HY * a 4d s 13 = 
thoſe thar are debinch: 


$ 


how the Laws of ſeveral Countries have determined upon it: only 
firſt taking notice, curſorily, of a Diſtinction which the Roman and 
ſome other Laws have made; betwixt Violatio, che Act of Lewdneſſe 
committed upon a Woman by force; and Raptus, the carrying her off 
by force from one place to another to debauch her, whether that the 
Criminal may afterwards Marry her or not. I ſhall conſider theſe as 
meet with them, in Laws that do thus diſtinguiſh: in thoſe chat 
do not, the Violation chiefly is regarded. = 
In the JEWISH State, 
The Puniſhment was, in ſome Caſes, pecuniary, with an Obligation 
to Marry the Woman; in other Caſes Death. 0 Mu 
DzuT. XXII. 28, 29. If a Man find a Damſel that is a Virgin, 
which is not betrothed, and lay hold on her, and he with her, and they be 
found: then, the Man that lay with ber ſhall give unto the Damſel's Fa- 
ther Fifty Shekels of Silver; and ſhe foall be his Wife, becauſe he hath 
humbled her; he may not put her away all his Dar. 
A Damſel that is a Virgin.] It is agreed on all hands, that this Law 
concerns Raviſhment : but the words implying Puellam, or Juvencu- 
lam Virginem, the Jewiſh Lawyers (a) would not al- ( Salden uzor. reve. L. 


lo the Violation of any Perſon, above the Age of © 6. P. 121. I 


XII Years and VI Months, to be concerned in it; for at that Age, ſay 


they, ſhe was plenæ pubertatis & adulta. Vet if the were older, the Ra- 
viſher was Fineable by other MulFs ; as we ſhall ſee preſently. 


Lay bold on her.] It was a Maxim amongſt the Fews; that if a 


Woman were vitiated in the Fields, (b) or any place ) wid. p. ng, 120. 
at a good diſtance from Inhabitants, it muſt be preſumed to have been 


done by force: but if in a City or Village, that ſhe was debauched by en- 
ticement; unleſs the contrary were made plainly to appear. | 


FIFTY Shekels of Silver.) This Fine he was forced to pay tho he 
Married her; but he was not obliged, (as their Lawyers affirm, ) to 


ſettle a Dowry upon her alſo (c) becauſe that was (0 thi. p. 120, 121. 
only provided for, leſt otherwiſe the Woman ſhould be deſpiſed, and 
upon any light occaſion divorced by her Husband ; whereas the Law 
here is expreſs, that he could not divorce her as long as he lived. How- 
ever, Philo, (as Selden quotes him, ) differs from them; and is poſt- 
tive, that the Judges were to aſſign her Dowry alſo out of his Eſtate. 
Bur beſide the Fine of fifty Shekels, the Sanbedrim added three other 
Mulcts, in this caſe of Raviſhment. © (d) I. The firſt (4) tia. p.123, 124 
was, Nomine PUDOR1S, ſeu IGNOMINI&; for the Diſhonour done to 
the Woman, and the Diſgrace ſhe ſuffered : and this was higher or low- 
er, according to the Quality both of the Raviſher, and the Woman ra- 
viſhed. II. The ſecond, Ob Viriatum Corpus; for the vitiating 
her Body: which was ſettled at fo much, as uſed to be abated in che 


price of a Slave who had before loſt her Virginity, III. The Third, was 


Dol okis 


 Dotoms: VIGIdEIT 


to judge by. The two former of theſe Mulcts were levied alſo in the 
viſher, tho the Woman was above the Age of twelve Years and an half: 


Proſecution; then to Herſelf. 


being, (in the Account of the Fews,) Adultery. 


Of RAF Vl. Hel 
Pyetiam-; 4 Compenſation for the Pain thoſe felt 


and violent Embraces gave her: determined according to the Habit of 
her Body, her Age, and ſuch other obſervations as they thought proper 


we 


caſe of Lewdneſſe by Conſent ; (ſee, Chap. Stuprum, F. 2. :) but this Third 
was peculiar to that of a Rape; for where there was conſent, they would 
not admit of Pain. All theſe three Fines were impoſed upon the Ra- 


but that of fifty Shekels, not except ſhe were within the ſaid Age. And 
both the one and the other were payable ro the Father of the Woman: 
but if He were dead; or ſhe ar full Age, or married, at the time of 

(e) bid. p. 126, 121, 122 She ſpall be his Wife.| The Raviſher (e) could 
not refuſe ro marry her, how deformed or mean ſoever ſhe were; che 
Sentence of the Judges would compel him to it, if the young Woman 
and her Father conſented : but theſe might, either of them, refuſe ; this 
Law being only for their Advantage, and a part of the Compenſation, 
which either of them might renounce. If indeed the Rape were mceſtuons 
or adulterous, he could not marry her: nor were the fifty Shekels to be _ 
becauſe he was to ſuffer more ſeverely for the Inceſt, or the Adultery. 
_ THis leads us to the caſe of Raviſhment of a Woman eſpouſed ; 
for which the Man was to ſuffer Death: the Corruption of ſuch an one 


Dur. XXII. 25, 26, 27. If a Man find a betrothed Damſel in the 
Field, and the Man force her, and lye with her: then, the Man only that 
lay with her ſhall dye. But unto the Damſel thou ſhalt do nothing: there 
is in the Damſel no ſin worthy of Death: 8c. —— For he found her in 
the Field, and the betrothed Damſel cried, and there was none to ſave her. 

Tux Verſes immediately foregoing had determined, that for Lewd- | 
neſſe by conſent betwixt a Woman eſpouſed and her Debaucher, both He 
and She ſhould dye. In theſe, the Law conſiders the caſe of Raviſhment 
and Force; and equitably acquits the Woman, as wholly blameleſs, con- 
demning the Raviſber only. What kind of Death he ſhould be put to, 
is not expreſled in the Text: but by. the Connexion of theſe with the 
preceding Verſes, (where Stoning is appointed both to the Man and Wo- 
man, if ſhe conſented to the Lewdneſſe,) it muſt be, that he ſhould be 
Stoned. And as the puniſhment of Adultery with a Woman, during 
her Eſpouſals only, was foning ; but after the Solemnity of the Mar- 
riage, Strangling; it is not to be doubted, that if the Rape were upon 
a Woman married, and brought home by her Husband, the Raviſher 
ſhould be ffrangled, as for Adultery after Marriage. OHH: 

(f) Seld. de Jure Nat. & MoREO VE Rf f ) if the Rape were adulterouc, | 
cen 1. 4:©-3-P-482 upon a Woman either eſpouſed, or married; if it 
were inceſtuous, 5 ſhe were married, eſpouſed, or ſingle; or if it 
were Sodomitical, to force a Youth to his Luſt; the Aggreſſor might 
be killed in the Attempt, either by the perſon attempted, or any other; 
if beating, wounding, ec. could not make him deſiſt. But this tho 
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viſher of a Free- woman, fo ate his Genitals cut off ; fled e, Dioder 
eſpecially if ſhe were 'a married Woman. And from e 

the 2 of Foſeph, (Gen. 3 9.) whom his Miſtreſs had charged with ſuch 
a Deſign 15 her, we might preſume that the Attempt Was puniſhable 
by perpetu Impriſonment, or otherwiſe; but that the Inſtance is not full 
enough for a general Rule: for Joſeph was a ſlave of Potiphar's; and 


the power of Maſters over their Slaves was always * en 
Amongſt the ATHENIANS, 8. 


Newman was puniſhable Sch by Fine or Death. The entice was 


Solon's appointment, (5) as we learn from Plutarch. 0 ex, & ante; ud ha- 
«If any Man violated a Free- woman, he was to pay fart, kate . 
ec an hundred Drachms. But whether Solon himſelf * in Selon. p. 90, 91. 


afterwards thought this Penalty too low, and raiſed it; ot whether the 
Athenian Government advanced it after his time, I know 1 not ; ' (Petifus 
(i) chinks it was Solon :) whoeyer it was, the Fine was ( Apa te Leg. Attic. 


raiſed, from an hundred to a thouſand Drachms (k) ; 1 60 Mem 1 Artic 
I, 4 
as Meurſius informs us from Marcellinus upon Her- Ledion . Fe 1 


wogenes ; [tis in p. 119. Edit. Aldi; ] and from Sopater in Diviſ. Que- 
fion. Let the Fine be what it would, it was doubled, in caſe the Rape 
were committed upon a married Woman. And this point of Law we 
are inſtructed. iu by lune, {in 77 7 ; 7 Cæde Era- (1) uh e * 
toſlenis,] as Petitus cites him. (ö) If any Man 2 oy 1 


« vidlate another Man's Wife by force, he ſhall e Adult 


% double. It appears by the Context, that yuudixa here is a married 
Woman. And the reaſon why this was only a pecuniary penalty, (where- 
as, in caſe of Adultery with conſent, the Husband, taking him in the 
fact, might kill him, or otherwiſe uſe him as he wal; 3) Was, that the 
Raviſher (m) corrupted only her Body, and it was 6) ba Comment. in 
{ſuppoſed ſhe would ſufficiently hate Him that had Lees Anicss. p. 465. 


ae her ſuch a violence: but He that debauched her by per ſibaſiou, 
corrupted her Mind too, and drew off her Affection from her Husband. 


THE Capital Puniſhment for Rape was by a la- 0 1, py batto fn. 


vor, Vieh yic e- Tor g OA. 
ter Law; which Aſeurſius cites from the Author of 4e, — 
the e e in Rhetoric. (n) He that raviſhes a Them. Art. L. 15 C. 5. p. 18. 


0 ach rare, n 1 
© Free-woman ſhall dye for it: He that does the algo wg bp 2,0 


remey digi 28 Pinion wirse 


cc like to a Slave, ſha alp an hundred Talents. This e f 4: p. 17: 
0 


(þ) Curius Fortunatianus in 
was however mitigated for a while, by a law made eng theme, 
afterwards: (o) «© An unmarried Woman raviſhed, ee 
* chuſe whether ſhe will marry the Raviſher, or have him put to Death. 
The Marriage, if ſue made that ins choice, (p) was to be without any Portion. 


a X But: 


— 


FI 


Violatid. , 


the forcible carrying her off from her Friends Gn. for that or-. the 
like purpoſes. We muſt conſider theſe a while by themſelves, till we 
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But the Law proving ineffectual, (as rather encou- 
1 raging than ſuppreſſing the Crime,) che Multicude 
0 


le, vie 
3 va WT EQIXOY | 
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gung, You us 


* 
Acer Mine yape "2 ther Conſtitution was made, repealing this Clauſe 
blew ap; Of Marriage; and leaving Death the Puniſhment, 

ſuprd, p. 20. without Exception, as it was before. 
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The SPART ANS alſo 


0) NopO- % Auxzdeipgn, Made Death their Sentence for this Crime: () as 
0 e, Moral in we learn from Marcellinus; and Memrſms's Liconica 
Hermogen. p. 119. Edit. Adi. I. 2. c. 3. who cites him for the purpoſe: © © 


ey PLATO Log ah 
(.) E made, as Would have it eſtabliſhed, (s) that whoſoever had 


fieLyrai mg, 1 aide, Tg 7 | 0 | . . 

270g reruns 5 f ia been guilty of forcing to his Luſt either a Free- Wo- 

7 tyros Sie, wy ue . . | „ en | 

arp, 3 aeg, 346. man, Ora Boy, might (without any protection from 
Ed T4 A rx e 


Th Yun, Brnloppirg , xrii- the Law) be afterwards ſlain; either 6 by the Perſon 
= ns grit, iew , forced, or by the Father, Brethren, or Children of 


es & Ta v. Plato, de , | 
Legib. I. 9. p. 874. ſuch perſon. And that a Husband might as freely 


kill upon the Spot, one whom he ſhould find attempting to raviſh 


his Wife, tho' the violence were not compleated. 


The Roman C1VIL Law 


Made the Diſtinction I ſpoke of in the beginning of this Chapter; 
betwixt Violatio, the forcible Lewdneſſe upon a Woman, and Raprus, 


come to Fuftmian's Conſtitution, which includes them both. 
VIOLATIO was anciently puniſhable by the Julian Law de Vi 
(% f. Al Leg, Ful. de i Publicd. (t) Punitur bujus Legis pand, qui puerum, 


publics (L. 48. Tir. 6)L.3. vel faminam, vel quemquam per vim flupraverit, The 


In eadem. F. 4. Praterea. 


„% en Tit |. 10. 2 Puniſhment by this Law, (u) was Aque & Ignis In- 
e terdictio; forbidding the Convict the uſe of Water 
and Fire within their Country; which drove him out of it, of Courſe. 


But inſtead of ſuch an Interdict, the Romans afterwards introduc- 


F Ad Leg, il Peer ed (w) Deportation in all caſes; a Sentence yet Se- 
. J. Ds fen. (1. 48 Th, Verer. "Tis no great matter to our preſent purpoſe, 
190 U. 2. . 1. that Deportation alſo is now out of uſe: for Juſti- 
nian has repealed this Julian, and all other Laws before his own, 
(which we ſhall ſee at large by and by,) concerning the puniſhment of Rapes. 

(x) Cop. L. 9. Tir. g. De AN unmarried Woman raviſhed (x) may profe- 
dale, l. 7. Proper. cute the Offender her ſelf, with the Aſſiſtance of 
her Guardians, or Curators: a Woman Married, or Eſpou ſed, may do 
it by her Spouſe, or Husband, who in this Caſe proſecutes Jure Mari- 


ti. And no Preſcription of time ſhall prejudice the Accuſation, or ſe- 


cure the Criminal. | F. de Adult. l. 29. $. 9. 
THE Raviſher might be ſlain in the Attempt, either by the Woman, 


OL 


Offenders was ſuch, ſays Syrianus, (4) that ano- 


. 
- 


905 


n 


or her Relations. 80 Hadrian directed: ()) Eum d Hub cur; 4 
qui Stuprum ſibi vel ſuis per vim inferentem occidit, Ls. cent 5. . Irem. 
dimittendum. It's true, this alſo (as well as other Laws upon this Head,) 


LE \ 


ſtands repealed by - Fuflnian: but he has added in his own Clauſe 


that is much to the ſame 'purpoſe. er] vw 

AND amongſt the military Laws of this Laſt Emperour, for the 
Government of his Army, I find a particular Severity to be expected 
by Soldiers guilty of Raviſhment: Their Noſes were to be cut off, and 
a third part of their Effects to be forfeited. (2) Mi- (0 p Cg. Bol Sputag. 
liti, qui vi puellam corruperit, Naſus amputator; da- Juris Univ. L. 19. Gn. $. 1. 
td inſuper tertid Bonorum ſuorum parte. | Ex LL. milit. Fuſtiniani, l. 53 6. 
which, tho' it does not belong to the Body of che Civil Law, I 
was willing to remember, and could do it no where ſo properly as here. 

Ir Raptus were added; if a Woman were ffollen, or carried off by 
violence to ſome other place, to be corrupted; it was a great Aggra- 
vation of the Crime: and how vile or inconſiderable ſoever the 
Rank of the ſufferer was, the Law would not leave her wholly unre- 
venged. Even he who uſed a Slave thus, (unleſs ſhe were a common 
* was puniſhable by an Action of Theft; (i. e. by Reſtituti- 
on, and (a) four times, or at leaſt double the value | (a) Ins r. L.4. Tit. 1. §. 5. 


(6) De Furtis (L. 47 


of ſuch Slave.) (b) Qui Ancillam, non Meretricem, Li- ri. 2.) L. 82. Full. . 2. 
bidinis causd ſubripuit, Furti Actione tenebitur. Dat)” an 
NAx, according to modern practice (c) we are (4 Men. de ab. quæſt 
told, that if a Woman of lewd Life, or-a common © 291: ... 
Whore, be thus ſtollen or carried off by force, for purpoſes of Lewd- 
neſſe, the Offence is puniſhable extra ordinem, at diſcretion of the Court. 
And this, ſays my Author, is the moſt received and true opinion; for 
which he cites Baldus, and ſeveral eminent Civilians. 8 
IN the Caſe of Women of better Character and Rank, Married, 
or Unmarried, the Raptor was puniſhed with Death; and that by the 
ancient Civil Law, long enough before Fuſtinian's time. And tho 
the Father of the Woman ſhould be prevailed with not to proſecute, a 


Stranger might, and without Preſcription of Time. For all this we 


have Marcian's Authority. (4) gui vacantem Mu- (4) f. Ad Leg. fel. 4. 
3 . | 4 ; vi publ. (L. 48. Tit. 6.) l. 
lierem rapuit, vel Nuptam, ultimo ſupplicio punitur : 5. Qi. cit. J. 2. 
Er fs Pater Injuriam ſuam precibus exoratus remiſerit, tamen Extraneus, 
ſme quinquennii preſcriptione, reum poſtulare poterit. 33 
THE Emperour Conſtantine the Great, extended this farther, inclu- 
ding violatio as well as Raptus, when he changed the Puniſhment of 


the Julian Law de vi public from Deportation to 00 Cd. Tuzop. L. 9. Ti. 
Death (e), A. D. 317. But two years after, he (f) re- „ %%. a * 

duced it again to Deportation as it was before. However, it ap- 
pears, He confirmed the ancient Law de Raptoribus; appointing 
Death for them, and Death of the ſevereſt lind too. For this, we 
have indeed no particular Conſtitution of his that I can meet with; 
unleſs chat which Gothofred would have us contented with, [Cod. Theod. 
I. 9. Tit. 24. De Raptu. |. .] where the utmoſt that is faid, is, chat 


3-4 ſevere 


the Raptor ſhould be ſeverely puniſhed: and it ſhould ſeem to be more 


16 


Raptus. 


5 4 _ NE n * * RI 
* — prog — _ —_ = N 5 — - —— — = 
_—_— — — —— — = A = 3 =_ 
— — wg \ 3 — ß REN — e i = b 
— — — — —— SE SED. Zap as eee. = - 
. ̃ ̃ ͤ—— ———————— p © ————— Ez 7 : — — — r — 
In ein ——— I EG 7 * = ma —— — - \ = 
” 4 — 
= . 9 NG — — 5 1 . - 8 
_ — — — : - - — 1 — IEIIITNY | 
— N Wn ics OTE nm : : — f reans oY — „7 = — — 9 — E = n — 
7 — 2 — - 8 — = _ 2D vm b ——_ — — — - 
— — — —— — — — — 
b - 1 2 — 
_ 


te Fe oy — — — 
2 — ———— —— 
pop 5 — — 


164 


Violatio & 
Rapt HS: 


of R AH 0 i 1. 
Sevete than 1 for this we find there laid upon the Woman's 
Parents, only for not' proſecuting. But our main Evidence, is a Law 
of his Son Conſtaus, deſigned to mitigate! the Puniſhment (whatever: it 
was) that had been ſettled by the Father : and chis\Law' ſhews,- that Gon: | 
,:tine had made it ſome ſort of Death very much ſeverer than Behead- 
0 Gd, Tov. l. 9. n. ing: So it runs: (g Avamvis Legis prioris extet au- 
14. De Rapeu Virg. &c. I. a. thoritas, qud inolytus Pater noſter contra Raptores atro- 
ciſſimè juſſerat vindicari; tamen nos tantummodd capitalem pœnam con- 
fituimus :--in audaciam vero Ser vilem, diſpari ſupplicio &c. ut perurendi ſub- 
0) Fac. Gothofred. in h. ficiantur Ignibus. A. D. 3 49. Here Conſtans declares, 
leg. in Cod. Theod. that Capitalis pena, i. e. Pœna Capitis, (h) or Behead- 
ing,] which he now appoints for Free-men in this caſe, is a mitigation of 
his Father's Severity; but if Slaves be guilty of the Crime, he orders them 
ro be burnt, What ſort of Death it was before, by Conſlantines order, Got ho- 
(3) — vel de Ignis igitur, fred conjectures thus: We may either (i) ſuppoſe it 


vel de Beſtiarum ſupplicio 


ſenſerit Confanrinuez fer e. e by Fire, or being thrœum to wild Beaſts, (for theſe 
nim atrociſſima Supplicia fu- | | 


cre veldenique bc. were atrociſſima Supplicia;) or we may underſtand 
liatorio. Et alioquin Conſtan- CC 1 IF 1 

ris I. f 0 he 2 it of being obliged to fight as Gladiators, [and be cut 
pum, in Beſtiarum fupplicio tO pieces in 4 Theater, for the Peoples Diverſion.] 


facilis fuit. E tem Ignis . | f | 
3 — riſen? 1 1 cc Conſtantine 3 (lays he,) In general, was inclined as 
1 


ſitum, nullo diſcrimine. 


tior enim jam Conſtans Ignis & much as any other Prince, to puniſh by expoling | 


Rr Cilag. ahi to wild Beaſts: and he ſhews it farther, in his 
ſupra ] Comment ad l. un. Cod. Theod, Ad Leg. Fabiam. 
« But his own opinion is, that Burning was the Death appointed 
« by Him; and appointed without any Diſtinction to all ſuch offenders 
«« Free-men or Slaves: and that now, by way of mitigation, his Son 
cc reſtrained the puniſhment of Burning to Slaves; as he changed it in 
ce Free-men to Beheading : which is a probable Account enoug 

BE this as it will, Juſtinian has ſet aſide all former Proviſions upon 
this Head, by one of his owns which it is now high time to look in- 
to: yet Death is ſtill the puniſhment. 

THAT Conſtitution of His which I refer to, (and which ſhall pre- 
ſently be recited at large ;) tho by the words it ſeems more eſpecially 
to concern the caſe of Raptus, yet in the Equity and Conſtruction includes 
that of Violatio too: ſo that all caſes of violent Lewdneſſe are judged, 

(e) Clari Sent. f. Ropes, (K) and the Facts puniſhed by ir, wherever Courts 
eh Eaurem propris Con- are governed in this matter by the Roman Civil Law. 
ditutio hujus Tituli, de S. And thus (/) our modern Lawyers generally under- 


pro vi commiſſo in Virginem 


aut V iduam cujuſcunque con- ſtand it: for they declare n) Death to be the legal 


ditionis aut Sectæ. [ Cnjacit 


Parazith in Cov. de Raft] Puniſhment of any Lewdneſſe committed by force. 
00. V. C. K. f. Katte.  Dambouder indeed, allows a Diſtinction in practice 
— — amongſt his Flemings (n, betwixt the crime of force 
c. 95. a. 1. 3. in the preſent AF of Lewdneſſe, and carrying a Hö- 
man off by force for the {ame purpoſe: but acknowledges, that in the 
Law both are comprehended in the Term Raptus. “ Raptus (ys he) 
« is when a Woman is either carried off, or corrupted by violence; 
c and in either caſe, the offender is to be beheaded, and his Effects con- 
« fiſcated: referring to this very Law which Jam now to recite. 


Imp. 


W 


CHA IX. Of. NA. 
Imp. Juſtinianus A. Hermogeni, Mag. Office. A. D. 518. 


* 
od Oy IF 
e 124% 


toy. 


RAPTORES (o) Virginum bone ſtarum vel mge- F (0) 2 9. Tit 13. De C Puniſhment 


1 


* 


nuarnum, ſive jam deponſate fuerint, five non; vel qua. .. 
rumlibet viduarum fæminarum, licet libertine, 5 Serve aliens ſint; peſ- 
fima Criminum peccantes, Capitis ſupplicio plectendas decernimus. Et maxi- 
m? Deo fuerint Virgines vel Viduæ dedicatæ; qudd bon ſolum ad Inju- 
riam Hominum, ſed etiam ad ipſius Omnipotentis Dei irreverentiam committi- 


Virgin Sec. l. uni, e Death.) 


tur: maxime cum V. N vel Caſtitas corrupta reſtitui non poſit. &c: 


By this Clauſe, t Ir Raviſhers 
and free; or of Widows, whether bond, or free; or of Nuns, Virgins 
or Widows dedicated to Religion; are to be beheaded. Tho married 
Women are not expreſſly mentioned here; nor Women that are Slaves 


- 


Clauſes; and the puniſhment Death, on their behalf allo.  ._ 


or Servants, except ſuch are Widows : they will be met with in other 


| MY M4 OD ONT RUS: N 
As to the caſe of Nuns, &c. we find the fame, Sentence upon their 


7 
* o B 0 


Raviſhers denounced again in two ſpecial Laws for that z urpoſe, 
(both of them Juſtinian s;) viz. Cop. L. 1. It. z. De Eo. &. 


e Raptors or Raviſhers of 7 irgins ol honeſt rank 


Cler. I. 5.4. Raptores A. D. 533. & Novel. 123.c. 43. A. D. 541. 


But J find a general Queſtion put, (at leaſt with regard to ſecular 
Women, ) which muſt be anſwered by the Judgement of Civilians. 
What if the Raptor, tho i carried, the Woman off, has not had carnal 
Knowledge of her? Menochius determines thus. , „ . ab dung 
9 E he might have raviſhed her, but ab- be. . by 2m 
« ſtained thro' Checks of Conſcience, and Repentance: and then, the 
ce ordinary puniſhment (Death) ſhall not be inflicted, but ſome other 
ce at diſcretion ; ſhort of that, and yet ſevere enough, becauſe the 
ce Diſgrace is already fallen upon the Woman's Family and herſelf ; 
* whoſe Chaſtity is probably ſuppoſed by all to be ne ty tho in 
2 fact it is not. [And Clarus 7 agrees with (ow; Sent. L. 5. $. Rap- 
him herein.] “Or elſe, He did not raviſh her, v. Sed gui. 

ce becauſe he was hindered only, and the Woman relieved: in this 

ce caſe he ſhall ſuffer Death, as if he had actually abuſed her. 
NE igitur fine vindiltd talis creſcat Inſania, ſancimus per hanc genera» 
lem Conſtitutionem, ut Hi qui hujuſmodi crimen commiſerint, & qui eis Auxi- 


la) 


La) 


[Raptor and 
Accomplices 
may be ſlain in 


lium Invaſionis tempore præbuerint, ubi inventi fuerint in ipſa in pw _—_— 
huc flagranti crimine comprehenſs, 2 Parentibus V irginum, vel mgenuarum, 


vel viduarum, vel quarumlibet fœminarum, aut earum Conſanguineis, aut d 
Tutoribus vel Curatoribus, vel Patronis, vel Dominis convitti, interficiantur. 
LEsT they ſhould eſcape due puniſhment, this Clauſe gives leave, 
that the Raptor or Raviſber, and all or any of thoſe that are aiding to 
him at the time of the force, may, if they be taken in the fact, or in 
145 While the Crime is freſh, be ſlam, by the Woman's Relations in 
lood, or by her Guardian, Patron, or Maſler. FR 


Bur Rebuff ſays this is not allowed in France; and Groewweg lays 
the ſame of other places. e ee n r : 
Q multo magis contra eos obtinere ſancimus, qui nuptas mulieres auſi ſunt fou 99 
rapere; quia duplici tenentur Crimine, tam Adulterii, ſcilicet, quam KY &c. 
N | 3 H1S' 


en.] 


* 
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[ Forfeiture of 


Goods to the 
injured Mo- 
man. | 


The Woman) 
may not ma 


ef RIA Bit. ene 


Trts only extends (in expreſs ternis) all that went before to the 
Caſe of Married Women; and with a much more, to aggravate. the 
Crime committed upon them, as including Adultery as well as Vio- 
lence. The next Paragraph, Sm autem off commiſſum & c. only char- 
ges che Magiſtrates, with diligence to apprehend ſuch Offenders, if 
5 reſiſt, or fly for it; NT | puniſh them with Death, When taken 
and duly convicted; debarring them from the liberty of appealing : 
and fo I ſhall nor recite it at i but go on to what follows. 
S. I. Et fs quidem Ancillæ, vel libertinæ font, que rapinam paſſe ſunt, 
Raptores tant ummoddò ſupradittd pend plectentur; ſubſtantiis eorum nul lam 
diminut ionem paſſuris. Sin autem in ingenuam perſonam tale facinus per- 
petretur; etiam omnes res mobiles, ſeu etiam immobiles, & ſe moventes, 
tam Raptorum, quam eorum qui eis auxilium præbuerint, ad dominiun 
raptarum mulierum liberarum transferantur providentid Judicum, & cura 
Parentum earum, vel Maritorum, vel Tutorum, ſeu Curatorum. Et fi non 
nupte Mulieres alii cuilibet præter Raptorem legitime conjungentur, in Do- 


& > 


tem Mulierum liberarum eaſdem res, vel quantas ex his voluerint, proce- 


dere: ſive, Maritum nolentes accipere, in ſud pudicitid manere voluerint, 
pleno dominio eis ſancimus applicari; nemine Fudice, vel alid quacumque 
TEHIs provides, that if the Woman Raviſhed or carried off be a 
Servant, a Slave, or the Daughter of one that had been ſo, the Of- 
fender ſhall only ſuffer Death, without forfeiture of Goods: but if a 
Free-Woman, all the Goods, moveable or immoveable, both of the 
Raptor or Raviſher and his Aſſiſtants, ſhall be ſecured, and deliyered 
up to Her. If ſhe Marries lawfully, to any perſon but the Raviſher, 
the whole, or as much as ſhe pleaſes of them, to go to her Husband, 
in addition to her Fortune. If ſhe chuſes to remain unmarried, the 
whole ſhall be Hers in full propriety. SHE 
HERE we are to obſerve, from Nov. 143. that if ſhe Marries the 
Rawiſher, the forfeiture of his Goods ſhall not be to her, but to 
her Parents, provided they were not conſenting to ſuch Marriage: 

if they be dead, or if they gave conſent to 2 Match, the For- 
feiture ſhall be to the Crown. We are alſo to obſerve, from a Pa- 
ragraph in J. 5 4. Raptores. Cop. L. 1. Tit, 3. De Epiſ. & (ler. 
that if the Woman raviſhed be at that time a Nun, the Goods of 

the Raviſher and his Aſſiſtants ſhall go to the Monaſtery ſhe be- 
longs to; and if a Deaconeſs, to the Church where ſhe has that 
Office: in both Caſes, the Woman to have the Uſus fruftus there- 

of for her ſupport, and the Monaſtery or Church the Propriety. 
But Rebuff, (in Proem Conſt. Gloſſ. 5. u. 3 4.) ſays, this is not obſerved in 
France: the Forfeiture goes there to the Crown; and the Monaſtery is 

put off with an arbitrary Mulct out of it, at diſcretion of the Judges. 
Nec fit facultas rapte Virgini, vel vidue, vel cuilibet Mulieri Raptorem 


perſond, hoc audente contenmere. 


'b Rxviſery ſuum ſibi Maritum expoſcere: ſed cui Parentes voluerint (excepto Raptore) 


eam legitimo copulent Matrimonio. Quoniam nullo modo, nullique tempore 
datur à noſtrd ſerenitate licentia eis conſentire, qui hoſtili more in noſira 
Republic4 Matrimonia ſtudent fibi conjungere. &c. 
BUT 


167 


J 0 ) cbari Sent: l. 5. 5. 
Raptus: v. S her-. 


(OL Id 4 


Fg. II. Pænas autem quas prediximus „id eſt, Mortis, & Bonorum e 


7. of the ſame Law, the other Partiſans and Aſſiſtants were to ſuf- 
fer Deportation only: but if of ſervile Condition, to be burnt; as 


Juſtinian allo, orders, $. III. | 


Ur huic pane omnes ſubjaceant, . five volentibus, ffoe nolentibus Vir- [omen e- 


| 


er 1 „ | : : ns een 
ginibus, ſive aliis Mulieribus, tale facinus fuerit perpetratum.— Quia hoc ſenting, or not. 


iplum velle Mulierum ab inſidiis nequiſſimi Hominis, qui meditatur rapi- 
nam, inducitur. | | 
THIS ſubjects them all to the penalty as above, even tho the 
Woman had been induced by perſwaſion to con- (%) ade Ji Pons be 
lent (5) to the carrying her off, or to approve it 1 7 og's 
afterwards; or, being carried off by force, had af- N 
terwards conſented to the Defilement : becauſe all Sat. Fr Has epene 
ſuch Conſent or Approbation on her ſide, was ow- 4 3. 445 
ing to the wicked Arts of the Raptor and his Agents. % ö 
By Conſtantines Law, $$. 1, 3. In the Caſe we are here upon, both 
the Man and Woman were alike puniſhable. Nay, tho ſhe were 
carried off againſt her Will, ſhe was to ſuffer fo far, as to looſe her 
claim of Inheritance from her Parents, if carried off from any o- 
ther place than their Houſe ; becauſe ſhe ſhould have kept ar home; 
till ſhe were duely diſpoſed of in Marriage: and tho taken even 
from her Parents Houſe, except ſhe called our for help, and defend- 
ed her ſelf as well as ſhe. could. 14 abs | ee 
P ARENTIBUS, (quorum maxim? windictæ intererat,) fi patientiam præ- 83 
buerint, ac Dolorem remiſerint, Deportatione pleFFendis, 


HERE 
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Molatio. 


Raptus. 


Nupt. prohib.. 1. 13. Harmen. 


of RA R. FIT 


Hxxf che Parents of the Woman, if they Put up che Tv) uty, and 


neglect to proſecute, [ſhall be puniſhed by Deportation. © [As Conltark 
tine alſo had appointed, i W207 25 7 
F. III. SED & fi quis inter hee Miniſteria ſetvilis Conditionis fuer 

compre henſus, citra Sexus diſcretionem, eum concremari fubemur; cum hot 


Fl 


etiam Conſtantiniand Lege ret fuerit proſpettunmn . 
IT is provided hereby, that ſuch Slaves or Servants, às were Accoms | 
plices in the Crime, or Acceſſories to it, (of which Sex ſoevet,) ſhould 
not be beheaded, but burnt, . Quere; If a Servant were the principal 
Raviſher, ſhould he not be hurnt too, rather than beheaded ; fot his 
Crime is then greater than as an Accomplice z TEIN 
Tux laſt Clue I need nor give you at large; it is only a Repeal 


The GRE EK Code, 


Tho! formed in general upon the Roman, altered the Puniſhraetit to the 
peculiar fancy of their People; of which we have already had ſeveral 


Inſtances. 


40 fo Wer Se , WIT I them, (7) He chat vitiated a young Girl, 
75% gh, fu rede e nl. under thirteen years of Age, was 10 have his Noſe 
9 75 cage wie, LB. cut off, and forfeit one half of his Eſtate to her. He 
ae L Aa 86, that forced a young Woman (u) above chat Age, 
831 2: 9 4. le & was in like manner 70 loſe his Noſe, and forfeit one 
unge, er. found, 498; Third of his Subſtance to her. By another Law, 
l. Bend ib. lors ¶ 8 3. ejuſd. Tit. & Harmenop. me wipe, n. 10,] it 
mn. een is the ſame, in caſe of raviſhing a Woman eſpoaſed: 


and ſo, no doubt, for a married Woman, or a Widow. 


Bur if the Woman were neither married nor eſpouſed, arid her 
Raviſher ſingle alſo, ſhe might (if ſhe thought fir) compel him to mar- 


ry her; Bach. L. 60. Tit, 37.1. 3.] and in this caſe, I preſume, the 


Mutilation was excuſed. 


w) B. L. 60. Tit. 58. . 1 OT EL Met | F 5 
D. l , Ir ſe were violently carried off, (w) whether 


Conft. 35. Harmen.L. 6. If. for Luſt or Marriage; and this was done by force 
7: 0" vn ene the Raptor was to be beheaded, and his A- 
ſiſtants to be beaten, horn, and have their Noſes cut off: If without Arms, 
the Raptor's Hands were to be cut off; and his Aſſiſtants beaten, horn, 
and baniſhed, In either of theſe caſes, both His Goods and therrs were 
to go entirely to the injured Woman, if a Free- woman. Eo 
Ix a Slave or Servant were acceſſory or aiding to this fact upon his Mi- 
fireſs, (for thus the Greeks reſtrained Juſtinian's proviſion, ) he was to be 


burnt. Bach. L. 60. Tit. 58; De Raptu. J. 1. $. ult. Harmen. L. 6. 


IN. 7. n.. E. | 5 

. THho' in the caſe of Violation, the Raviſher was obliged (if the in- 

ſiſted upon it) to marry her, it was quite otherwiſe in that of Raprus, ol 

rr pos off by force. The Law would nor pardon 
(y) Bana. L. a8. 11. g. De this, (ſays (x) Balſamon,) becauſe of the Impudence 

of the thing: and therefore, the Raptor (y) was — 95 


E. 4. Tit. 6. n. 64. 


2 


N of Ras DP 


Jowed on any terms ro marc her; 
. n to 1 


— 3 2 to 3 bare Attempt of {ach 
had the like Allowance as by the old Roman Law, 


Perſon herſelf, or thoſe to whom ſhe: belonged), ' 


might kill the Aggreſſor in his lewd and violent 
Endeavouts. So 0 from Juſtinians Conſtitution 
above recited, her Parents, (c) or other near Rela- 
tions, c, might kill Him or his Aſſiſtanto, attempt- 
in 8 © che * or in freſh * immed larely afrors 


a 


Or ancient Mottalavger (d) puniſhed theſe; ind 
all ſorts of lewd Debauchets, with beheading. 19 


The WIs tc oH, 


The WAN DAI . 


By their ancient Laws, provided in caſes of RA. 


viſhment as follows. (e) Whoſoever forced ano- © 


ther Man's Servant, and lay with her, Whether in 


her Maſter's Houſe, or any where elſe; if he him: 


ſelf were a Servant, he was to receive two" hundred 
Laſhes ; if a Free-man, fifty, and to pay her Ma- 
ſter twenty Shilling beſide. If a Servant did this 
wickedneſs by his Maſters order, that Maſter 
ſhould alſo receive fifty Labor; and pay' taver 
Shillinge. A, 

inn (f) e * like Vio- 
lence upon a Virgin, or a Widow, that was a Free- 
woman ; himſelf being alſo Free, was to receive an 
hundred Laſhes, and be delivered up in Slavery to 
the Woman whom he had violated : if he were a 
Servant or a Slave before, his Sentence was 0 be 
burnt. A Free- man guilty - of this Crime, and de- 
livered up as aforeſaid, was never admitted to mar- 


ry her: and the Woman, if ſhe debaſed herſelf ſo far 


as to accept of him in Marriage, was to be given 
up in ſervitude (together with all her Subſtance or 
Effects) to her next lawful Heir. 


Wao SO'E VER d 3 the wits of 3 


Man z if che Criminal had Children lawb lly begor- 
ten, Who had a right of ſucceſſion i his Effects, 
Himſelf alone, e any thing of his Eſtate,) 


F. Ie 10 neibitt Ir) EY was 


— Now. 12.6045 CE ge 51ʃ¹ 


es as theſe; they 
that b (b) che 


L (6) aug me Pore! Toy 


Pin 0,301 d zurbs, à Ty; drs, 
rege ayer, Bam. L. 60. 


Tit. 39. Bex Corn. en. 1 


I. 1. §. 4+] 
(e) Bank. 1. Go. Tit 58. 
de Raptu . 1. foals: 


4 
k 
— 
© # 


(a) * Einf. A” in 1 
tity Anal. 'L. 4. ex e 


p N n + © an 
# i? > 7 , 


pr LL.  Wikaoth, * Ul. 


Tie. 4. 1.16, Si. Aucillam qui- 


* ue violenter compreſle- 
ienam, eamque adulte- 


— & vel in o Do- 
mini ſui fuerit comprehenſus, 


vel in quocunque loco violen- 
tus extitifſe convincitur, Ser- 
vn quidem 200 ictus acci- 
piat flagellorum: Ingenuus 
vero go, & inſuper 20 Sol. 
Ancillæ Domino coactus ex- 
ſolyat. Dominus tamen, {i 


id Servo faciendum juſliſſe 


robatur, ſuperiori ingenuo- 
N flagello ſub⸗ 


Jaceat. [Lindenbrog, P. .] 


Y id. l. 14. Si Virginem | 


quiſque, vel Viduam ingenu- 
am violenter adulterandam 
compreſlerit; — Si mgenuns 
eſt, 100 flagellis cæſus, illi 
continuò, cui violentus = 
tit, ſerviturus tradatur: Ser- 
vn vero, coinprehenſus à 


2 ignibus concremetur. 


ngeriuus tamen, pro hujuſ- 
modi ſcelere e nullo 
unquam tempore ad ejus 
compreſſit . dure per 2 
venire Conju „ 
tur. Quod ſi hæc ipſa 2 
lier quæ riolentiam pertulit, 
poſteà eum — ſibi in Conju- 

gio copulare — * 
— ipſa mul im 
factionis ſuæ 22 damna; 
cum omnibus rebus ſuis pro- 


priis Hæredibus ſervitura fub- 


| Jaceat, [Lindenbrog. p. 66.) 
(8) Bid, I. 1. Si quis Uxori 
alien Adu em intulerit 


traverit, ipſe ſolus abſque 
bus e Marito Milierss 
Si adtem filios legitimos non 


violenter, fi ipſe Adulter filios 
habens legitimos talia at 5 


x69. 


[Artempt] 


Viola tio. 


196 


[ have thewn before, Chap. VII. Of: py 2 201 1 1 5 J I 16% 


tem Patrimonii ſui illi quam 


lerit, cujuſlibet loci Corrup- 


Of RAT * 8 114 


D was c 


omnibus rea ke e if he had no Children, his "while —— was 
n ge, fue dad ven to the fad Husband; and his Perſon: 1 * 
n u take: what Revenge of him he pleaſed. How far 


the Husband might #ſe his power in Revenge, upon his Sentence, 


t 


ru %⁶K of ITALY. 


% Med R. Conſt, 39. 11 E that debauched by Gai: 0% a i Bree: 
= — e babies if he had a good Eſtate, and was a Gentle- 
trimonio gratulatur, &eſt ge. man, was obliged to Marry her: but ſo that, 


nere nobilis, eandem accipere 


cogatur Uxorem ita ut ei, way of Dower, he ſhould ſettle upon her the fifth 
ſponfalitiæ titulo largitatis, 


uintam partem Patrimonii part of his Eſtate. It. he Were already Marr ied, 


ut noverit conferendam. 


Odd f jam haben, Urrem The third part of it ſhould be given her, by Del, 
iſta commiſerit, rertiam par- and in the ſtrongeſt methods of Law; that ſhe, 


uperit, ſub id 
28 okef ug whoſe Reputation had ſuffered by his means, might 


an ut illa quz per um be made a Fortune acceptable in honeſt Marri 


d t, ho- 
wang >" wn Con elſewhere. Bur if he was one of no Eſtate © or Rank, 


um. Si autem nullo 
we aut nobilitate ar, he Was 70 dye for it. 


Oppreſſor & Violator pudotis ingenui ſupplicio afficiatur extremo. [Goldaft. Tom. 


III. p. 23. Lindenbrog. p. 250, 211 4 
(i) Conft. "66. Si quis Vi- Hz that committed. (i) this Violence upon a Wi 


ans e via lite: dow, of what Quality ſoever he were, was to dye 


tr ft, Aduleri peend depe- for it: as was appointed alſo, by the fame Prince, 
OL OE for Adultery, Conſt. 3 8. 
(#) Con. 63. Si ge- I a Servant (I), or native Slave, * whatever 


lienus, aut Originarius inge- 


nuam Virginem per vim cor- elk IS meant by Originarius >] did any ſuch thing; 5 


ruperit, aut ſtuprum viduæ 


per vim intulerit, convento his Maſter. ung convened, and the fact made out 


, rebus diſcuſſis at- 
nero a do Capit feria. by Evidence, the Criminal ſhould dye for it. 


tur. [ Lid. 


Amongſt che LounanDs, 


11. 4 Ag * WM RoTHARIS their King provided, ho that fot 


4% Mens, id eſt, que de a Rape committed upon another Man's Aldia, 
liberi matre nata eſt, violen- 


tiam fecerit, componat Sol. ( which this Law explains, 5 by one whoſe Me 0- 
40. Si quis liberte alienæ, id 


eſt, perſonz quæ libera di- her Was free, tho perhaps her Father not,) ſhould 
miſſa eſt, violentiam fecerit, 


componat Sol. 20. Si quis PAY a Compoſition of forty Shillings : upon ano- 
aienz diele fe- ther's manumitted Slave, or freed-uwoman, twenty 


For » componat Sol. 20. 


[ Lindenbr. p. 577. 5 billings ; and the fame for one that continued 


ill a Slave. 


rr e e e e another: Uf the fame Prince, 60 in te 
quis Mulieri ibere, aut Fuel Cafe of a Woman originally and entirely free, (mar- 


in vis fe antepoſuerit, aut 


aliquam Injuriam intulerit, ried, or unmarried;) whoſoever ſhould lay wait for 
auen Neg. meticrzrem her, and offer her any Injury, was to pay in Com- 
e rere poſition nine hundred Shilling; one half to the 
pertinuerit. Cp. 54. ] Crown; the reſt to the Woman her ſelf, or to 

her proper Guardian or Deſenfor, | 


By 


CAP. I of RAY H 


ng Þ 9 | | j EEWIDG L411 l 
IJy the Sartre Lars,, 


He chat (1) forced a Free-Woman, and lay with 
her, paid two thouſand five hundred Pence, or Six- 


ty two Shillings, and an half, of the Money of thoſe 


* 
1 r! 


u 


. 


Countries; | about fifteen pounds , ten S billings, of 


ours. ] But (o) He who aſſaulted a Woman Eſpou- 
ſed, as they were bringing her home to her Hus- 
band, and raviſhed her, paid eight thouſand Pence, 


or two hundred Salic Shillings, | about fifty Pounds 


with us:] the Injury and Inſolence being exceed- 
ingly advanced by ſuch a Circumſtance. 


The BUuRGUNDIANS 


Provided, (p) that if a Free-man raviſhed a Servant | 


+ Quicunque ingenuns Ancille. 


or Slave, and the force were duely proved, he 


© * 
1 


(a) LT. Sali. Tit. 14; c. 
13. [Apud Wendelin, Tit. 15. 
§. 2.] Si quis cum ingenul 
puells per virtutem mœcha- 
tus fuerit, 250 den. qui fa- 
eiunt Sol.*62. cum dimidio, . 
culpabilis judicetur. | 
(0) Tit. 14. c. 10. Si quis 
Puellam, quæ druchte duci- 
tur ad Maritum, in via ad- 
falierit, & cum ips4 violen- 
ter mcecatus fuerit, 8000 den. 
qui faciunt Sol. 200. | culs / 
pabilis judicetur. ¶ Lindebr. 


p. 321, Vendelin. p. 11.]1ß. 


ſhould pay her Maſter twelve S hillings. If the Cri- 


Servus hoc fecerit, 150 fu- 


minal were himſelf a Slave or Servant, he was to re- 


ceive an hundred and Hes Blows with a Cudgel. If the 
Crime were committed (q);by a Servant upon a 


Free- woman, He was to be put to Death. What re- 


lates to the like violence, where both the Parties 


7 
7 


=) 


mY 
ol 


| 


* 9 

"a #*% , 
6 CAT \; 
wo we Po ar. f 


(+) LL. Burgund. Tit. 30; 


violentiam fecerit, & vis po- 
tuerit adprobari, inferat ei 
cujus Ancilla eſt, Sol. 12. Si 


ſtium ictus accipiat.-[Linden. 


p. 280. | 
(a) Tit. 35. 5 ! 1. Si quis 


Ser uus vim i ingenuæ 
fecerit, & queſta fuerit, & 
evidenter hoc potuerit ad- 
probare, Servus pro admiſſo 


were free, they thought ſufficiently provided for 9 N r de 


by what we ſhall meet with under the Article Raptus. 


The AL AMANN IC Laws; 


That (7) if any one raviſhed an upper Maid; (a 
Lady's Woman, or Dreſſer, ſuppoſe ; the Latin is 
Ancilla veſtiaria; and Du-Freſne deſcribes her, as 
one that is perhaps Free-born, but hires out her- 
ſelf in Service and has the Care of her Lady's Cloaths 
or Linnen;) he ſhould pay fix Shillings. The fame 
for the like Crime upon an upper Maid in the 
Gyneceum; upon an inferiour Servant there, three 


(r) LL. Hamann. Tit. 80. 
Si quis cum alicujus Aucilla 
vert concubuerit, contra 


voluntatem ejus, cum 6 Sol. 


componat. Et fi cum Puell8 
de Genecio priore concubuerit 
aliquis, contra voluntatem e- 
jus, cum 6 Sol. componat. 
Si quis cum aliqui ex lis a- 
liis de Genecid, contra volun- 


tatem ejus concubuerit, cum 


3 Sol. componatur, [ Balux. 
Tom. I. col. 79. Linbenbr. 
p. 384.] 


Shillings. The Gyneceum, (from the Greek, yuan) was a Room 
in the Houſe, where their Women were kept to Works of Houſwifery, 
weaving or ſpinning : the better fort of them (probably) to weaving 
Silks, or Tapeſtry ; the inferior, to ſpinning or weaving Cloath. 
ANOTHER Law of theirs, having provided Penalties for attempting 
to raviſh a Free-woman, goes on to appoint, (s) that (+) rr. 58. FF. 25-3. 8 


if che force ſucceeded, and the Man actually lay 
with her, he ſhould pay forty Shillings: but if this 
were done to a married Woman, or a Widow, he 
ſhould pay double. The Attempt (e) is conſidered 
there as follows. If a Virgin Ftee-born were paſ- 
1 % 


o 


autem cum ed fornicaverit, 
contra voluntatem ejus, com- 
nat Sol. 40. Si autem Mu- 
ieri hxc fecerit, omnia du- 
pliciter componat, ſicut an- 
tea diximus de A 


(i) F. 1. Si qua libera fœ- [Artempr. J 


mina virgo vadit in Itinere 
ſuo inter duas villas, & obvi- 


ſing 


. ...... ͤ— — 
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wit cam diquis, & per af, ſing betwixt two Villages, and aſſaulted by a Man 
TJ 


tum denudat Caput eſus, cum . N. 2X * J 
8 Sol. componat. Et feu ſo far as to the pulling oft her Headcloaths, or to 
Veſtimenta levaverit, ut w/que | 1 h | ; 8 

ad geniculs denne cum 6 à greater rudene upon her other Cloaths, he was : 
abs ur gate cos to Pay fix Shillings ; but if he bared her to, the af. 
ia ones Loa, map Encroachment, upon Miedeſly, his Compoliripn 
col. 72. Lindenbrog. p· 378. - twelve Shillings. Each of theſe double, ( 4s by ch 45 
Clauſe above,) if the Woman were married, or a Widow, , © 


., ” 
. 


7 


Which will be cited in the cafe of Raptus, ſeem equally intended for 
that of forcible Lewdneſſe, tho there be no carrying off: becauſe they 
immediately follow thoſe, which they made againſt the like Attempts 
of Violation as the Alamanni had provided againſt. 
n 3h Such Attempts *. them were puniſhed 
2 . 5 . . 7. C. | ; 
6-5. 3. $i inledto eerie thus. If a Man (a) offered to go to Bed to ano- 
ene nibil fe- ther Man's Wife; and ſer but one foot in her Bed, 
co quadinjuſt in extrancum tlio ſhe hindered him from proceeding farther ; | he 
alcavit thorum. Cap. 3. Si : 1777. | LEAR I AMORE 
2 ap He paid twelve Shillings. If any where elſe | he laid 
ræ manum injecerit, aut Vir- violent hands upon a Woman (married or unhmar- 
gini, ſeu Uxori alterius, (quod .'. | CO 3 2. 5 . ee e 3 
Bajuvarii Kagel vocant,) ried,) for his Luſt he paid fix Shillings : If he 
cum » CO Ap. ER x. t ' 2 ry £5 /5 8879 5177 N ; 
+. 8 indumenta ſer 725 bared her above the Knees, twelve Shillings; and 
—— cum, 12 Sal. the ſame,” if he pulled off her Headcloaths, or tore 
C at. Cap. 5. Si autem L. F „ OI r Cat | | 
diſerminalia cet ch * Ca her Hair in che Struggle. g = | 
pite, (Multworf dicunt,) vel Virgini libidinosè cries de capite extraxerit, cum 
12. Solidis componat. ¶ Lindenbrog. p. 415. Balax. Tom. I. col. 174. 


The BAVARIAN Laws 


The FRANKS. 


TEHE Emp. Charles the Great, or his Son Lewis, had the following 
(5) Capitular, I.. VII. Co Conſtitution. . 85 We command, (w) that yo per- 
470. Placuit ut dicken proca- ce ſon offer violence to the Chaſtiry of Widows. 


ſtitate violentiam nullus infe- 


rat. Quod fi quis fecerit, © Whoſoever does ſhall pay our Ban, trebly ; [ the 


in triplo nobis bannu . IL av 
rum perflvar; & ab Epi. Ban being ſimply ſixty Shillings, as we learn from 


> , 1 ſſe fueri > | . | 
reed” Comite) pa6tr, ſeveral other places, this treble Ban muſt be an 


cam per gradus Canonicos hundred and eighty Shillings 3] © and farther ſhall be 


pœnitentiam agere cogatur. 


Et ſi inobediens extiterit, cc C f | 
br inobediens extirerit, no ©© compelled by the Biſhop, (who, if need be, 


res przſentetur; aut in Car- cc may call in the Aid of the Civil Government,) 


cerem retrudatur; aut in exi- 


lum deportetur. (Baluzins. c to go thro a Courſe of Canonical Penance. And 
e « if he refuſes, he ſhall be brought before us, to 
« give very ſufficient Sureties that he will ſubmit to it; or he ſhall 
c be impriſoned, or ſent into Baniſhment. 

Ix the caſe of forcible carrying off Women for Luſt, we have yet 
larger Proviſions in the Laws of the middle Ages. op 


The Wis1GoTHs. 

\ (*) LL, Wige 1. ur IF any,Free-man (x) carried off a Virgin, or a 

-apucit Virginm, vel Vida. Widow, for ſuch purpoſes; if before he had 
rupte 


. „ i 
rupted her, ſhe could be recovered out of his Hands, am; Gantequam Tntegritter 


. W. r e tee | Virginitatis aut Caſtitatis a- 
one half of his Subſtance was forfeited to her: but mit, Puella vel Vidua po- 


; 2 1 r tuerit à Raptu revocari, me- 
if ſhe had been actually taviſned; as he Was not al dietatem rerum ſudrum ile 


7 * * 


bi a aden e 
lowed to marry her upon any pretence whatſoever  rauert--contgnntam) 81 
fo allo his whole Effekts were given her, Himſelf. ieter Nager fangs. 
to receive publickly 200 Laſbes, to be degraded ag” ks 
from his Condition of Freedom, and | conſigned. d , Le ed 
; | n | , : C | 1 — 
perpetual Slavery, either to the Woman's Parents, 


nibus = = tradatur ei 

cui violentus fuit, & 200 in- 
or to Her. If afterwards, ſhe, conſentec to marry, fiper in contpedtu om 
him; * whatever ſhe had received of his Effects in Roar aeipiur geo” 
| "WF - 11 T.. OftereE Jer... 5 he fax ſtatu, P ntibus ejuſd NW 
recompence for the Injury offered her, Was to be df aww bus cines . 


taken from her again, | together with the Raptor ipſi Virgini, vel Viduæ quam 


1973 


: : | rapuerit, in perpetuum ſer- 
himſelf, and delivered up to her Parents. But as vitirus. * — Wiegaig de 


to the forfeiture of his Goods, (in caſe, at leaſt, me ny pereepetarvnacom 

> cHredare oy was iplo Raptore, athijttat, illis 

he had actually corrupted her, for which he was; To hho, cs g. 

to loſe the whole, ) the next Clauſe provides, that faqs, 6%; [LANE Y- 

it ſhould not take place, if he had any legitimate 

Children to inherit; for then, his per ſonal Servitude, and his Corporal 
puni ſoment ſhould ſuſſic. 0 ni ln d 6 oops ann 

Ir was provided alſo, (9) that if che Woman * — yr wah 

carried off Were eſpouſed | or married ] to- any per- de Raptoris ipſius facultati- 

. | 33 bus medietatem Puellæ, aliã 

ſon,  [tho' ſhe were recovered in time, before any verd medieratem Sponſo ju- 

. mu Cl. mi- 

Act of Lewdneſſe upon her, ] all his Sub ſtance ſhould - nimam aut 2 


be forfeited; one half to the Woman, the other cultatem , — cum omnibus 


quæ habuerit tradatur ad in- 


to her Spouſe [or Husband.] If che Fellow had, *gvn: it ut _venundato 


Raptore, de ejus- pretio #- 


little or nothing; Himſelf, however, and what quales habeapt portiones. Ip- 


. | | E autem Raptor, fi peractum 
little he had, were to be given up to them, the. eus ett, puniatur: Zinden 


Raptor to be ſold, and his Price to be equally ſhared * 
betwixt them as above. And if he had actually raviſhed her, he was 
alſo to undergo the Scourging beforementioned. . 

THESE two laſt cited Laws give us ſome Notion, how far the very 
Attempt of Raptus, (tho the Woman were reſcued before any force 
upon her Chaſticy,) was puniſhable among them: But we muſt farther 
add, (z) that if the Raptor, or any of his Aſſiſtants, . 1 l. 6. pum 
were ſlain in the Enterprize, it was not account- 2 ee ee 
able for as Murder. And the Reaſon given, | be- dium non teneatur qudd pro 
cauſe it was in defence of Chaſtity, | holds as well am . aro 
in the Caſe of Violatio. 1 


THEO D ERIC, K. of IT ATI x, 


ppoint . e cm a9) (4) Tbead. R. Conſt. 17.Rap- 
Appointed, (a) chat in the caſe of a Free woman, 7 * — . 
(married or unmarried) the Raptor and his Accom- Virgins, cum ſais Complici- 
bus vel Miniſtris, rebus pro- 


- 


Is | pas ak un rings. Et fl conſenſeritrap- 
way conſenting, She alſo was to dye. If ſhe were 4 d Raptori, parte occidatur: 
(b) Servant or Slave, (or if the Raviſßer were ſuch,) Frys od 17 7 4 
the Principal ſuffered ſo, whatever became of the © E r. %, 


Acceſſories. | 5 
2 The 


[ Attem pr] 


plices ſhould dye for it: and if the Woman were any  batis juxtaLeges,jubemus ex- - 


Fo a | * * 
1 * , 4 4 , * 4 1 
”v 1 — 
. R AP E. irn 
. 1 , ” , 1 "7 > 
* . , [ 1 * * * L * * * * 
* - * ® 8 \ 
2 * * 6 o % * 5 * a . 
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: 71 1 i : * * 1 
8 * — 7 b 5 8 N 


3 ' | + TW: LOMBARDS ee, ee 
Had ſeveral Laws de Raptu, which ſeem to have been chiefly aimed 
at carrying off young Women to compell them to Marriage; and 
therefore, are to out purpoſe here by equitable Conſtruſtion only. How- 
ever, we find the Compoſition was the fame in this Caſe, as for 
Violation. So Luitprand, referring to their ancienter Laws, recites, 
(e) LL, Langobard, 1. l. (c) that whoſoever ſhould carry off any ſecular Free- 
i 30, C. 0. i fem woman, was to compound at the rate of nine hum. 
liberam ſecularem, unde in dyed Shillings. in the Caſe o E- 
e Edicto . 5 — | ed $ | 8 But in ch Cale of G Woman a * 
poſitio Sol. 900. Ke. [ Lin- ſpotſed to another, ſomewhat farther was to be paid; 
% e . Asponde au. for the Spouſe was to have Satisfaction too: and 
aut dertdtellum egit, cm. (4) that was, twice as much as the Donation, or Set- 


duplam Metam, quan- 1 5 Wen 
Ne tlement he made at the Eſpouſals; for ſo Du-Freſue in 


| quando Fabula firmata fuerit. terprets the word Meta, in the Senſe of this very 


4754 f. 7. quiai- Law. And the Emp. Lewis added to their Con- 


aum Lege u ca reid, ſtitutions, (e) that over and above theſe penalties 


&c.— Sponſo verd legem before mentioned, he ſhould pay to the King the- 
uam componat ; & inſuper, 


Bamum neſtrum, id eſt, 60 uſual Fine for Contempt of his Laws, (called the 


Sol. perſolvat: aut in præſen- : 17. 
tis noſtr} Comes venire faci- Ban, ) which was ſixty Shillings; or elſe, being con- 
at, & quanto tempore nobis vened before him, he ſhould be ſent into Exile du- 


lacuerit in Exilio maneat ; 
0 leer. L Trg. p. ring the King's Pleaſure: nor was he ever allowed 
578.1 to Marry the Woman. This laſt Decree againſt 
(f) I. l. 15. the Raptors Marrying her, is alſo (F) pronounced 
in general, of Women Eſpouſed or not Eſpouſed, in another Law of 
the Emp. Guido'ss 5 1 10 


The BURGUN D IAN Laws 


(% LL, Begand Tit. 12, Provided; (g) that if the young Woman carried off, 
$$. e 2. Si bell quz rar returned to her Parents actually corrupted, the Of- 


ta eſt, corrupta redierit ad 


Parentes, fexics Puelle pre. fender ſhould pay fix times her Price; [that is, ſix 


tium Rapt ſolvat, Mul- 5 A 
Ars autem nomine Sol. 12. times her Veregild, or legal valuation; ] and alſo a 


Cpracripend rs Mulct (to the Crown, I ſuppoſe,) of twelve Shil- 


ſupraſcriptam unde ſolvere 


valeat non habuerit, Puellz lings. If he had not wherewithall to pay this, he 


Parentibus adſignetur, ut fa- 


9 ſhould be given up to her Parents, or near Re- 
[ Lindenbreg. p. ag.] lations, to take their Revenge of him in what way 


they pleaſed. 


The RipUARIAN, 


nnn That (5) if any Free-man carried off by force a 
Si quis agenda homo inge- Woman who was alſo Free, he ſhould pay two hun- 
Sol. nonius judicerar. d dred Shillings : if three other Free-men were aſſiſ- 
rin, wee ods ing in the Fact, each of them was to pay Sixty Shil- 
Sol. noxius judi - & L 8 
Suti e U e & lings; and every one above chat number, . fifteen. 


crint, unuſquiſque 15 Sol. But if a Servant of the King, or of the Church 
noxius judicerur. Quòd 12 
Regius aut Eecleſiatiens Homo were the Principal, he ſhould pay bnly an hundred 
hoc fecerit, 100 Sol. culp. bill N (iſt hi Hilli 
zudicetur, Similiter illi tres, Shi ng . and his three Aſh ants 7 wiy S 1 1 
| each; 


* - 


CHAP. IX. | 2.4 % 2. 


an half. If any other Servant, or Slave were prin- fr; * qua 
cipal, he was to compound as for Life; Li. e. I 
ſupoſe, either to pay his own Weregild, or to dye nge. {7 Let F. 


= 
i 


for it.] 
= The ALAMANNIG | 


That (i) a Free- man guilty of this Violence towards a 
married Woman, ſhould reſtore her, and pay in 
Compoſition eighty Shillings. If he would not re- 
ſtore her, he was to po four hundred, provided the 
Husband was pleaſed to accept it: | but the Law 
does nor lay, what muſt follow if he would not ac- 
cept it.] And tho the were dead before the Husband 


5 for her, four hundred Shillings were to be 


paid. If the Woman (k) were Eſpouſed only to a- 
nother, the Raptor was to reſtore her, and pay 
revo hundred Shillings. [They ſeem to have charg- 
ed him higher in this Caſe than the other, rho” ſhe 


were reſtored, "becauſe her Spouſe had yet had no Enjoyment of her, 


ql. of anne walks 
255 zuiſque 30 Sol. culp. 
fuerint, unuſquiſque 8 Semi- 
ſolido mulctetur. Qudd fi 
Seruus hoc fecerit, de vità 


wy 


456. Balux. - om. I. col. 35» 


, 


(i) LL Alamann. Tit. 51. 
§. 1. Si quis liber Uxorem 
alterius contra Legem tule- 
rit, reddat eam, & cum 80 
Sol. componat. Si autem 
reddere noluerit, cum 400 
Sol. com ponat; & hoc, ſi 
Maritus prior voluerit. Er 


: * 
* ” 
* 
9 „% 1 
. | | by 
- 
: 
: 


* 
” 


fi antea mortua fuerit, quam 


Maritus eam quæſierit, cum 


400 Sol. oomponalt. 
(k) Tu. 52. Si quis Spon- 
ſam alterius contra Legem 
acceperit, reddat eam, & 
cum 200. Sol. componat. Si 


autem reddere noluerit, ſol- 


vat eum cum 400 Sol. etiam 
fi mortua fuerit ſub eo. ¶ Lin- 
denbrog. p. 376. Baluz. Tom. 
I. col. 70, 71.] 


and her Virginity was ſuppoſed to be loſt by the Raptor's violence, or 


at leaſt the Credit of it.] If he would not reſtore 
in his poſſeſſion, he was to pay four hundred. 
The BAVARIAN, 
That (I) whoſoever carried off a Virgin, againſt het 
own and her Parents mind, ſhould pay Vir Shil- 
lings Compolition and a Fine alſo of orty Shillings 
to the Treaſury: Bur in the Caſe of a Widow e- 
ſpecially if poor, and forced to go abroad for. her 
own and her Childrens Suſtenance, the Compoſiti- 
on was eighty Shillings to her, and ſixty more to 
the Treaſury. * In the Caſe of a Woman Eſpouſed, 
he was to reſtore her, and pay an hundred and 
fixty Shillings. 


The FRISIAN, 


That (n) if any perſon thus carried off a young 
Woman, and ſent her back corrupted, he ſhould 
pay her proper Weregild, ( whether ſhe were noble, 
or only free,) three times over : the firſt to her 
ſelf; che ſecond to the King; and che third: to 
her Father or Guardian. But if ſhe were of lower 
Rank, a Lita, [or hired Servant,] the Weregild 
was only to be paid to Her, and ten Shilling: to 
her Maſter. By another Law, (#) If any Free- man 


* 


— or if ſhe died 


L M4 Baju UAY, Tit. . 
c. . { Herold. c. 11. . 
6, 7.] Si quis Virginem 


rapuerit, contra ipſius Vo- 


luntatem & Parentum ejus, 
cum 40 Sol. componat, & 
alios 40 cogatur in Fiſco. 
Si autem Viduam rapuerit, 


N _ coacta ex tecto egre - 


itur, propter Orphanorum 


& propriam penuriam re- 


rum, cum 80 Sol. compo- 
nat, & 60 cogatur in Fiſco. 
* c. 16. [ Herold. c. 11. Tit. 
16.] Si quis Sponſam alicu- 
cujus rapuerit, — ipſam red- 
dat, & componat bis 80 Sol. 
hoc eſt 160. [Herold. p. 101, 


102. Lindenbrog. p. 415, 416. Balux. Tom. I. col. 114, 116. ] 


(n) LL, Friſon. Tit. 9. 


c. 3. Si quis Puellam Virgi- 
nem rapuerit, & violatam di- 
miſerit, componat ei Were- 
1 ejus, ſive nobilis, ſive 
ibera fuerit, ad ſatisfactio- 
nem: & ad m Regi ſi- 
militer: tertium Weregildum 
Patri, five Tutori Puellæ. Si 
autem Puella Lita fuerit, ſa- 
tisfaciat ei ſimiliter ſolutione 
Weregildi ſui, & Domino e- 
Jus 19: Sol. componat. [Lin- 
denbr 44 


( ) Addit. Sapientum ad 
Leges Friſ. Tit. 3. f. 76. Si 


quis liber Vxorem alterius con- 


Was 
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tra Legetn tulerit, reddat eam, 


nb. p. 506.) 


(e) LL. Saxon. Tit. 9. Qui 


foeminam ab alio de ſponſatam 
rapuerit, 300 [Sol] Patri Pu- 
ellæ, gon Sponſo componat ; 
& inſuper 300 Solidis emat 
eum: & ſi cum Matre euntem 
in vid rapuerit, etiam & Ma- 
tri 300 Sol. componat. ¶ Lin- 
denbrog. ps 477.4 


don't well know. 


chaſe Her pardon, 
her Spouſe were willing to part with his Intereſt in her, (as ſuſpecting 
her Contrivance in the fact, or ſuppoſing her Chaſtity violated,) the 
Raptor might obtain her for his Wife upon the payment of this far- 


ther Summ. 


(p) Cary. M. Capitulatio de 
partibus Saxoniz, c. 12.] Si 
quis filiam Domini ſui rapue- 
rit, morte moriatur. | Baluz. 
Tom. I. col. 252. ] 


The AN G LII&X& WERIN1, [or, Thuringians, 


( LL. Anglior. & Werin. 
Tit. 10. FF. 1, 5. Qui liberam 
fœminam rapuerit, reddat 
cam cum Sol. 200; & quic- 
quid cum cà tulit reſtituat, 
addens ad unamquamque rem 
Sol. 10. — Si Servus liberam 
fœminam rapuerit, Dominus 
com poſitionem ſolvat, ac fi 


occiſa fuiſſet. ¶ Linaenbr. p. 


485. 


(r) Childeb, R. Comitiis 
Colon. F. 5. Convenit, omni- 
bus nobis adunatis, ut qui- 
cumque Raptum facere præ- 
ſumpfſerit, periculum Mortis 
incurrat; & nullus de Opti- 
matibus noſtris de tam tur- 
piſſimo Vitio præſumat ro- 


gare, ſed Inimicum Dei unuſ- 


uiſque amodò per ſequatur. 
Gai vero Edictum noſtrum 


& facinus ter 23; Sol. & tremiſſe Was guilty of ſuch violence upon 4 married Woman, 
componat; & pro fredd ad 


En Weregildum ſu- | 
the whole amounted to an hundred and fixty nee to her Husband 
| beſide his own Weregild to the King. The Weregi 

(as we learn from Tit. 15. of their Laws, ) ſtood thus: A Nobleman, 
or Gentleman, eleven Pounds; a Free Man or Woman, frve Pounds 
and an half; a Litus, or Lira, two Pounds and nine Ounces , a Slave, 
one Pound, four Ounces, and an half: for in thoſe days, they rather 
weighed, than counted their Money. "AP OG 


he was to reſtore her, and pay a _— Compoſi- 


mean by purchafing the Woman for 300 more, I 


Crime ſhould dye for it: and all the Nobility were 


tion of fifty three Shillings, and one third, | ſo that 


d of the Frifians, 
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The SAXONS in Germany, 


By their ancient Laws, (o) condemned the Raptor 
of a Woman eſpouſed, in the Payment of | 3096 
Shillings to her Father; 300 more to her Spouſe; 
and if her Mother was with her when the forcewas 
committed, 300 alſo to the Mother. But what they 


It is poſſible they meant, either that he ſhould pur- 
at the rate of ſo much to Her ſelf alſo; or, that if 


By a later Conſtitution, (p) which Charles the 
Great made for that People, A. D, 789. He who 
thus carried off the Daughter of his Lord, was to 
dye for it. 


Provided, (4) that the Raptor of a Free-woman ſhould 
reſtore her, together with a Compoſition of two 
hundred Shillings ; as alſo every particular thing which 
he had taken away with her, with the additional 
Summ of ten Shillings for each. If a Servant had 
done thus, his Maſter ſhould compound for it at 
the ſame rate as if ſhe had been ſlain. 


Among the FRANKS, 


K. Childebert I. in his Convention at Cologne, A. D. 
539. (r) determined, with general conſent of the 
States, that whoſoever ſhould be guilty of this 


charged, not to intercede for ſuch a Criminal; but 
he was to be immediately proſecuted, as an * | 
0 


—!... ˙AAA ns ! 
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of God. The Judge of the place, upon notice of 


was to raiſe what force he 


the fact committed, 
could; and f i Raptor, might kill him, 
nor ſhould any body be anſwerable to the Law for 
the Slaughter of him. If he fled to a Church, che 
Biſhop was to deliver him up; and then indeed, 
(in reverence to the Sanctuary he had taken,) he was 
not to ſuffer Death, but Bani ſpment. If the Woman 
he carried off were afterwards conſenting to him, 
both of them were to be baniſhed : If they were 


auſus fuerit trrumpert, j 


loci illius, Solatiq (i.e. Po 


Loci] colleQo; ipſum Rapto- 


rem occidat, & jaceat forbat- 


tutus. Et fi ad Eceleſiam con- 


fugerit, reddatur ab Epiſcopo, 


de line ulla precatione exfnde 
ſeparetuß: Et ſi ipla Mulier 


poſtea Raptori conſenſerit. 


ambo pariter in Exilio tranf- 
mittantur. Et ſi foras Eccle- 
ſium capti fuerint, pariter or- 
cidantur; & facultates illorum 
Parentibus legitimis dentur, 


& quod Fiſco noſtro debitum 


eſt acquiratur. ¶ Goldaſt. Tom. 
III. p. 115.] | 


taken any where out of the Church, She (having conſented,) as well as 
He, was to dye for it: and their Effects were to go to their lawful Kin- 
dred'; with a reſerve only of what was due in ſuch caſes to the Crown. 

Bur later Princes came more into the gentler Methods. of Church 


Great, and his Son Lewis; whi 


Diſcipline : ſo we find in ſeveral places of the Capitulars of Charles the 
| bi therefore I omit, as of Eccleſiaſtical 


conſideration only. However, there is one Law (s) g caps. Car. M. & Lud, 


of theirs that adds ſomething farther : requiring, not 
only public Penance, bur * treble payment of the 
Ban, (as by another Chapter, for Raviſhment,) which 
muſt amount to an hundred and eighty Shillings; and 


diſcharging the Offender from all legal Capacity of marrying the Woman: 


IN the caſe of a Religious, the Emp. Lewis was 
ſeverer, in his Capitular at Ingleheim; A. D. 826. 
for he made it Death (t) to the Raptor; with the 
forfeiture of all his Effects to the religious Society 


to which the Woman belonged. 


Impp. L. VII. c. 395. - Nun 
quam eam Uxorem habeat, 
& in triplo plenum Bannum 
dominicum componat, & in- 
ſuper canonicè publicam 


nitentiam gerat. [Ba 
Tom. I. * 111.0 


(t) Lud. Pi, Imp. Capit. 
c. 4. [ Capitul. L. VI. c. 100.] 
Si quis rapuerit c. — reli- 
gioſam fœminam, Bona ſejus] 
Eccleſia vindicat in qu2 talis 
Mulier habitavit. Ipſe tamen 
capital periculo ſubjiciatur. 
[Baluz. ib. col. 650, 939.] 


I AM ſenſible, chat ſeveral of the Laws (of thoſe middle Ages) above- 


cited, in this caſe of Raptus, did more immediately relate to the vio- 
lent carrying off Women to. force them to Marriage : but as no doubt 
can be made, that. thoſe wiſe Nations, whoſe Laws they are, would not 
leave unpuniſhed the like Action merely for the purpoſes of Lewdneſſe ; 
and no other Laws appearing among ſome of them, thar do more fully 
and explicitly reach this ſubject; I have taken in theſe, preſuming them to 
extend to both Caſes, and the Criminals in either to have been puniſh- 
ed by them. ctr 151 od 


ENGLISH SAXONS. 


THe earlieſt of their Laws took notice of this Crime: for in thoſe 
of AETHELBERT, che firſt Chriſtian King of Kent, we read as follows, 
lk any perſon take a young Woman by force, (a) % 11. bel. 6.81. Si 
che ſhall pay her Parent or Guardian, fifty Shillings, quis Virginera per vim e 


. 5 E rit, Poſleflori 50 Solidos det: 
for the Violence offered to his legal Wardſhip, or roger — Poſltlo 
N 2 . 11 tatem umar, 
koſſelſion] e and after that, ſhall compound with 5. 83. Si ea ateri in pretio 

him farther, as they can agree, for her Ranſom, r 


penſet. H. 83. Si gravida fu- 


[to make Hey Satisfaction. ] of If ſhe were eſpouſed Gr Til, L. — 


"08 another, | the Injury being greatet, and her . 7] 


; Violat 10, & 
Raptus. 


Spouſe | 


. 
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| Of R A K. Tur . 
Spouſe wronged as well. as She, ] “he ſhall compenſate ¶ to Ham] with 
an additional Payment of] Twenty Shillings. But if the were with 
Child, his additional Payment ſhall be] five and thirty Shillings; and 


fifteen more to the King. Theſe Laws are obſcure enough ih the 


ſhortneſs of their native Expreſſion : but I take the meaning of them 
to be as I have given it; and am confirmed herein by Dr. l. 
kins's Gloſſary, v. Eænzanr, where he ſo explains them. 

THE next we meet with is one of K. ALFRED, for puniſhing 
Rapes, committed upon Country-Wenches that were Servants 5 an 
Inſolence (perhaps) more than ordinarily practiſed ar that time, to- 
ward Woman of their contemptible and mean Condition, as thoſe 


whom they could make freeſt with. Thus runs the Law: © He 


(») LL. Zlfredi. c. 25. Si © (wv) that, by threats or violence, compels a Far- 
Quis Coloni mancipium ad 


Stuprum comeminetur, 5 ol. « mer's (or Husbandman's) Maid-Servant to his 
ono emendet, & 60 Sol. . Chilts . 
Mala loco. Isar. bo pte. CLuſt, ſhall pay her Maſter frve Shillings; and an 


si Servus Servam ad Stuprum ©© Amerciament of faxty Shillings allo, | to the Biſhop 
coegerit, compenſet hoe Vir- fi J * n | p- 


A 


g ful virili. si quis puel- Or Lord Lieutenant, as it ſhould ſeem by the Summ; 


which dis the Wits payable ro thoſe great Men, 


tur, eodem modo iatu 6 ' | CC IFC. : | 
5 according to Somner. | If che Raviſher himſelf be 


hoe fecerit. [Wilkins p. 49.] © a Servant, he ſhall make Satisfaction by being 


© Caſtrated. If it be a young Girl that is thus uſed, the puniſh- 


© ment ſhall be the fame as if ſhe had been grown up. 1 


(ET. cnuti. c. 49. si AMONGST the Laws of CAN urus, W 


quis viduam vi violaverit, 5 | | 
compenſet hoc per Capitis meet with another: (x) that he who Raviſhed 
xſtimationem. Si quis Puel- . g 5 | : | 
Jam vi Stupraverit, compen- Either a Vidow or a Virgin, ſhould pay his Were- 
jet hoc per æſtimationem ca- __- Il £4 725 

pitis. [ Wilkins. p. 142. J g. * | | | | 


The WELSH Laws of Pr. Horr DHA, 


(3) LE. Holi Dia. i TÞ ſeems to be ſomewhat particular ()), that if 


duæ fœminæ Sole ambalave- 


rint, K ab aliquo vim, vel tao Nomen were walking together, without other 
aliquibus paſſæ fuerint, nihil 


de Fure habebunt : f vers Company, and Violence was offered to either or 
ſocium ſecum habuerint am- 


bulantem, (lic? paruulus puer both of them, it was not puniſhable as a Rape: 
No, offt. fe non un ders but if they had any third perſon with them, (tho 
. Geber only a little Child, if it could but walk and ſpeak) 
27. 2.7 they had their full Remedy at Law againſt the Ra- 
viſher. Whether the ſuppoſition was, that two Women together might 
have ſufficiently reſiſted the Violence; or that a Child, being preſent, 


might be better truſted than they, to ſpeak the Truth upon Examina- 


tion, whether Violence was really offered or not; or whatever elſe it 


was, it is not eafy (I think) to determine, with any Aſſurance, the 


Reaſon of this Clauſe: -eſpecially ſince it is Evident, that pre: Credit 


was given to the Oath of even one Woman, walking by her ſelf and 
Raviſhed, to convict the Raviſher. For © | 

. rebrobatione Te - AMONGST thoſe nine ſorts of Perſons, whoſe 
dir de Wiggle fat f l. own Evidence was admitted, the ſeventh is () 4 
Feen, & Be db wok tes. young Woman Swearing to her Virginity , call ſuch a 
ratam. [MS. Cotton. p. 31.) one Raviſhed and Defloured her. Nor 15 this all: Fo 
7 * 3 
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her Evidence was to be taken at laſt (by an odd ſort 4 of -Ceremo- 
ys as vr Hall lee, uo che Violence of ihe Tack ird Elf, ho! the 

: 3 ; Hs | . A UDBY 14 rer £7: 
Perſon accuſed was fitſt admitted to his Purgatio . 


Ir he pleaded "wor guilty, (a) He was to malte 0 % ee . 
Oach of his Innocence: and if che Woman ſtill tee lc pra rn, 
perſiſted in charging him, he was to add (accord- 8 Negaionis] det ; 
ing to the Cuſtom of North Wales,) the Oaths of VO RN 
three of his neareſt kindred,” as Compurgators for bus, OE tad oft klum 
him; but by the Cuſtom of South Wales, the Oaths „ 
of fifty Men. Agreeable to this laſt Clauſe, we valle, jurarhentum: 50 Vi- 
meer with another nor far off from it: (b) that he is. Mee. fol 20. bJ * 
ſhould purge himſelf by the Oaths of fifty Men; d nba vim iu: 
three of whom were to be ſuch as had (for ſome in, rurtrems pretabie 


time) abſtained from the uſe of Women, from eat- quorum tres corum conti- 


n + ha ; ; nentes & abſtinentes, id eſt, 
ing Flefp 5 and from Riding. This abſtinence (to a Muliere, 99 55 22 E- 

1 REF , : * 5 | ': + quitatione. Cotton. p. 
be ſure) was made a Qualification, that thoſe three 4. Ms. Alert fol. 27. . 


5 
” 

: 

* 


of the Compurgators, at leaſt, might have the greater Credit, as 


Men of more than ordinary Sanctity, and Contempt of ; Worldly 


Pleaſures, 


Bur if Compurgators could not be procured, or (for ought J ſee) 
tho they werez if the Woman would do as fol- (e) $. 21. Si vir negayerit, 
lows, her Oath ſhould; convict him. (c) She was # Femina oppokuerit, capiar 


ejus membrum in lævã 


to bear in her right hand the Relicks of ſome Saint; manu, in dexterd perd Sete. 
and with her left taking hold of the Man's —was quad Mews ils hn = 
to {wear, that with that Member he had Violated jt; 1s Jure nitita- 


mittet. LMS. Cotton. p. 38. 


her Chaſtiry. Thus doing ſhe had the Law of him. MS. Mere. fol. 25. b.] 


WHEN convicted, he had ſeveral Fines to pay. Two to the Lord, 
the Woman's Amobyr, (or Merces,) (d) which was (4) $i quis femin vim 
2 Summ. certain according to her Rank, when the Bre, (yuan) wnDe 
was either married or debauched; [| ſee, Chap. IV. mins: Fami vers Inju- 

| TIN, | ner HI er; ria. [Serheer]} fam @ 4- 
Stuprum. $. 2. Free-Woman. p. 47.] and the Dirwy; gu, (i. e. Mundum, vel 
which ſu ſe f 7 ch „ „ ne Dotem,] & Dilyfrayd,: i. 0. 

ch I ſuppoſe was a fine for the Violence, or Breach pro fame diſpendio. [MSS. 
of the Peace. Three to the Woman her ſelf: Her ter bid] 
Sarhaet, for the Injury done her Body; [ what this Fine was, and 
how proportioned, ſee Chap. VII. Adultery, 8. 3. ' Proſecution and Pu- 
n:/oment. p. 124 125.] An Aguedi, or Dower: and a Compen- 
Etiol' 4dr the DiſtHacs; 31577 ß 07 mary ee heck off 2a 


Ix the perſon; Rayiſhed were 4 married Woman,” (ei $i femipe mr «- 
the Rule was (e) 5 chat the Rank of her Hu band” liqua Injuria fuerit Ylata, jux- 


S . i er LIQSUANG ta dignitatem viri ſui emen- 
ſhould be conſidered in the Fines. And according, r 

Ile Maenner e. 1 n . 5 7 140. 14 2 | 
ly, the Sarhaet s OL Fine for the 1nury, (f) Was t V Sarhaet 


nn 0 4 
Hominĩs cu- 


have three Elevations. What theſe Elevations wete; zu. Gg Stupratir; elevaus 


ter. [ MS. Mert. fol. 21.a. MS. 


{ce Chap. VII. Of Adultery, b. 3. P. 124. Cotton. p. 36.] 

, Ir the Raviſher, being accuſed, confeſſed the Fact; tho it ſhould 
cem that he had nothing to pay to the Lord, it was abundantly 
made up by what che King expected from him 
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(x) = $i confelſus mat.. Fo R, beſide (g) full Satisfaction to be made to 


Famine reddat jus ſuum ple-. | 8 3 
en i. Dimajrdep, pro pe the Woman, he was to anſwer it to bis Sovereign, 
citi to. i v | N | 4 F 
4bit Virgam argenears, d. by a Preſent of a Silver Stand as high as the King's 
ar med, Diets k Sc. Mouth, and as thick as his middle finger; with a 
h Ir i poſſit po- 3 * | a 

Fön ert. Fe Gold Cup upon it, ſo large as to contain what He 
Gum ut Ungun Aratoris ep. could take off at one draught, and as thick as the 


tennis, vel teſta Ovi Aucæ: 


vel, 6 non fit flvendo, viri- Nail of a Country-Fellow that had been ſeven years 
I Br; © a e A plow, or as the Shell of a Gooſe-Egg. [See the 
p. ne. de bullen bur 5. 45 Deſcription of this humerous penalty more at large, 
Chap. VII. Adultery, §. 3. p. 124.] If he was not able to make ſuch 
a Preſent, the lewd Member, that had committed the Crime, was to 


be cut off. 
in SCOTLAND, 


(#) Wi Nirginis rapuerit Their ancient (5) Mac- alpine Laws of Kenneth Il. 


honorem, niſi Injuriæ Autho- 


rem vitiata popoſcerit in Vi- (about the Year 8 40, ) made it Death to the Ra- 
rum, Capitis panam luito. 


(.) 1 rA viſher 5 unleſs the injured Woman would demand 
crit llata, Vir injurius proxi- him for a Husband. If (i) ſhe were already mar- 
Lead. Baer. I. 1c. fw. 101. a ried, there was no room for that Exception, the 


Lfeu: De Orig. Ge. L. 1. p. Sentence of Death muſt paſs. 

72.0 | | 

rele Kebertt, Debt, | By a Law of Malcolm II, (about the Year 
Mulierum, &c. — compare- 10 Con 7 0 

bunt, & reſpondebunt 4 2,) | (k) | iſc atrion of Goods Was added 

Juſtitiario Domini Regis: Et ſi judicati fuerint, Rex habebit omnia Bona ſua ad Eſ- | | 

chaetam, & Barones nihil. [ Skenei Leges Seotiæ veteres. fol. 5. a. | 


G HAT. X 


Of SODOMY and BESTIALITY. 


FT"HESE Lewdneſles are fo deteſtable, that nothing needs to be ſaid 
to increaſe their Horror: for Nature ſuffers almoſt as great a 
violence in hearing of them, as in the perpetration, Ir is wonderful, 
indeed, how it ever came into the thoughts of Men to commit them: 
but, as the Apoſtle ſays, (Rom. 1. 20 — 28.) when they gave them- 
ſelves up to Idolatry, God gave them up to vile Affections; and the 
Devil put them upon going as much out of the way for wickedneßs, 
as he had brought them to do for their Religious Worſhip. They had 
changed the glory of the incorruptible God into Images of corruptible 
Men and Beaſts, for Adoration: and therefore He left them to debaſe 
themſelues; and turn the Channel of their Luſts, as well as their De- 
votions, from what was natural, to what was abhorrent from Nature; 
to their own Sex, and to brute Beaſts. | 


S EC T. I. of SOoDοοMn x 5 


THE former of b Crimes, (which takes its name from Sodom, 
is the unnatural Conjunction of Men with Men or Boys: and as 2 
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ſiteft Nations; and not only their Great Men, but their iP, 


The like Proſecution to be againſt thoſe who corrupted the boch 


CHAP. X. of SG DOM A Brswiatithy. 


find in Scripture it was very early pradtiſed;; ſo we read in Hiſtries, 5-3-9499. 


t the po- 
their Phalg — 
too indulged it. However, there wanted not Laws againſt it, here 
and there, during the times of Heatheniſm: and ſuch Laws are neceſſary 
ſtill; for with infinitely greater Scandal, we muſt ſay, this Practice 
(abominable as it is) has had and has its Followers in Chriſtian Coun- 
tries, and too many of them in our WM w. 
Br firſt, let us ſee how it was puniſhable amongſt 


DE JAS S:0565(.coid do 5 
LEVIT. XX. 13. If a Man lie with Mankind, as he lieth with 4 
Woman, both of them have committed an Abomination : they ſhall ſurely 
be put to Death; their Blood ſpall be upon them. Both Parties were, by 


this Law, to be ffoned to Death; according to the Jewiſh Interpreta- 


tion (ſo often mentioned) of Their Blood ſhall be upon them. So Sel- 
den alſo, De Synedriis, L. 2. c. 13. p. 539. & Miſna, Tit. Sanhedrim, 
c. 7. §. 4. But a Proſelyte of the Gate was to be beheaded: Seld. de 
Jure Nat. & Gent. I. 7. c. 6. p. 813, C TTP 
So Doux attempted by violence, might be reſiſted by killing che 
lewd Aggreſſor. See Chap. Rape. p. 160. | nw) t 
AMONGST the Heathen, our firſt recourſe is to 


The SPARTANS, 


| a E | 1 0 Le, F 7h dene e- 
WIr H them, it was ermitted (fays my (a) Au- NE e. 
thor,) to place a particular Affection upon young e age: tee, 5, 5 


. 22 . Tar. rams, AN & Th 
Lads, for the good Diſpoſitions and Endowments You o N dd d ir 


of the Mind appearing in chem: but looked upon 4275. Latte in Htg 


as highly diſhonourable, to transfer this Love from * Lies p. 237 


the Mind to the cf by any indecent Careſſes. And whoſoever was 


accuſed of embracing them lewdly, was held Infamous, as long as he lived, 
The ATHENIAN Laws 


Provided, (b) that if any of their people offered 4 , (9) Ka, Ts *Ablidtuy Ad- 


| 0:91 mide vopiry, Ye bie 
Contumely (or Abuſe) to a Youth free- born; (and 5 Leg F aud as; ru | 


ſuch a Contumely, ſays the Orator juſt before he in: 3 
cites this, He offers, who hires him for his Luſt ;) eat co r= onion 
He ſhould be accuſed before the Theſmothete, and , fm, w wr ode 
ſtand his Trial. If he were convict, they might 2 db. e d 
either put him to Death, or fine him, at diſcretion, - : . 
If the former; he was delivered to the Undecim Viri 8 Ws Fit Steph, 


[or Sheriffs, ] and put to Death the fame day. If 3 


only fined; he was 10 pay it within eleven days after Judgment, if 


unable to pay at . preſent 3 and to be impriſoned till he did pay. 


3 
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of a Slave. 
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Of Son aid\BrSTIANIPY. \" Tra 


$: . ang. (4) mn rod e THE provided allo; (c) That if any perſon 


Teer g 46 . whether Father, or Brothet, or Uncle, or Guar- 
735 CN 5 dian, or Maſter ſhould proſtitute 4 Youth to ang- 
amwbs, 13 8þ in Riu. ther Man's Luſt, no Accuſation of Impurity ſhould 
Ee lie —_ the Youth ; but againſt him that pro. 
* . 2 rigs tuted, and. him that had hired him for ſuch lewd 
piidh diene, af e, % 2» c. purpoſes: ard theſe ſhould both of them incur the 
7 gs As wr ſame puniſhment. Nor ſhould the Boy, who had 
70 Timach. 5. 262 L Ed. been thus proltitured by his Father, be obliged 
H. Steph. p. 2, 3-] when he grew up, (as Nature and the Law would 
otherwiſe oblige him,) to contribute any thing towards his maintenance, 
or ſo much as to afford him Lodging: but common Decencies he 
was to pay him; and when he died to bury him. 

THE Puniſhment of ſuch Parent, Relation, or Maſter as ſhould 
proſtitute Youths to Sodomy, is not here ſpecified in particular. But 


by another Law, mentioned in the ſame Oration of Æſchines, (and to 


be found in its proper place in this Work, Chap. III. $. 4. p. 25.) 
All Pimps for Lewdneſſe, (and conſequently theſe, as well as any elſe,) 
were to ſuffer Death upon Conviction : and in the preſent Caſe (by 
the Law above recited,) the lewd Sodomitical Actor was to ſuffer the 
ſame (whatever it was,) that the Proſtitutor ſhould be Sentenced to. 

(4) Petitus de Legib. at. The Puniſhment was generally Death, ſays Petitus (d) 


ticis. L. 6. Tit. 5. In Com- : - | | 
ment. bo. upon this Law : tho' he ſeems to doubt whether 


it was conſtantly ſo: becauſe of the Clauſe here added, diſcharging 


the Son, when he grew up, from the Obligation of maintaining or 
relieving ſuch an unnatural Father. But perhaps this Clauſe might 


be a proviſion, only in caſe no Information againſt the Father ſhould | 


be laid, and fo the Crime not proſecuted: that nevertheleſs, the Son 


thus injured might remember it afterwards; and the Father, tho he 


had eſcaped the Severity of the Law, might at leaſt be puniſhed by 


che withdrawing chat filial Duty and Affection, to which he had very 


juſtly forfeited his claim. | 
IF a Perſon had Voluntarily proſtituted Himſelf, he was as infa- 
Le) Bd mg Aba raff. mous as the Laws could make him. (e) He was in- 


F . capable of being ever choſen into the number of 
2 799 their chief Magiſtrates or Arc hons 3 incapable of 
Dian, win og wins im ever exerciſing the function of Priefthood; or being 
Schale, Finger, @ Syndic for the People, to argue for the abrogation 


eg, lt gb. or enacting of Laws; he could ſerve in no Magi- 
Tr e | | 5 | b 
* 12 0 T8 g. ſtracy or Command belonging to that State, deter- 
Y BID D ο y , 0 10 — . »3\14 | . 
pa l vhs 7 2 75 minable either by Lot or Suffrages, within the Li- 
debe e. eg. mits of Attica or without; He could be no whi- 
70% dur ET tee, 9 you » 4 i Le - I 
3 4 ther ſent Embaſſador, or public Herald 3 His Opinion 
P. 263. Pas not to be heard in any public Buſineſs; He 
Was not to come within their Temples 3 He was not to wear à Garland, 
in any Proceſſion of the People where they were uſed to do ſo; nor 
to enter within the Rails or Gates of the Forum. If he tranſgreſſed 
any of theſe Limitations, he was ro dye for it. This Law was Solon: 
and, 


Cu ar: RA. of SOoDoMY and BE 8 TIAIIT v. 


„P e 0 fl 

In his Preſcriptions for the forming of Laws, is very ſtrenuous againſt 
the Crime, tho' he does not DN the Puniſhment. 

ec (f) Let no Man dare (ſa ——_ 
ee ful Seed upon his own Sex, contrary to nature. fro nouns pm T. 


; ( Move mA Go—oig- 
ys he) to caſt unfruit- = s ver mp be. 


My Iato de Leg. L. 8. p. 841. 
«© By no means: for we utterly forbid all ſuch o:bi64:46.25. 262566 ahve 


ce Conjunctions betwixt Men and Men. 

The Ancient GERMANS 
Had a Puniſhment, not improper, for thoſe who thus diſponoured their 
own bodies between themſelves . For Tacitus (E ſays, (f) Corpore infames, cœ- 
they plunged them into ſome deep Bog, or Slough, crate, K 
and caſting a Hurdle of Rods upon them, (which, © morib. Germ. 5. 13. 
probably, they alſo trod upon when it was laid there,) ſtifled them 
with the Mud and Dirt. Lipſius, in his Note, and his Excurſion upon 
this Paſſage, is in a mighty Heat, to juſtify the ancient Germans 
from having any ſuch thing as Sodomy amongſt them; and therefore 
would read the Text, not Corpore, but Torpore infames, without citing 
any one Manuſcript to authoriſe his Reading: but Pichena and Sali- 
nerius have in their Notes ſufficiently anſwered him. And indeed, 
that Argument of Lipfius, that Sodomy is the Vice of an Eaſtern, or 
2 Southern Climate, and not of the cold Northern Countries, is far 
from being a good one: for, to our Regret and Horror, we find it 
even in theſe Nothern parts of Europe at this Day, notwithſtandin 
all the Light of Chriſtianity. And if fo, ſurely it can be no Hard: 
ſhip to ſuppoſe, that the old Heathen Germans might have ſome In- 
ſtances of this Guilt amongſt them; tho even then, they ſhew'd their 
Deteſtation of it by the Puniſhment. 


The Ancient ROMANS. 


Amongſt them we have the Scatinian, or Scantinian Law: of which 
Manutius (h), and from him Roſinus (i) gave the (% Manur. de Legibus 
f x Rom. (ad calcem Roſini,) p. 
following Account. That it was made by C. Sca- 836. bb. 
tinius Aricinus, Tribune of the Commons, againſt 8. C Ne 
ſuch as ſollicited another's Chaſtity, or proſtituted their own : that 
the Puniſhment was a Fine of ten thouſand Seſtertii; (about 78“. 25. 


6d. of Engliſh money: ) and that this Law was many years before the 


Julian. The Antiquity of the Law is not _— but the Account 


they gave of the Deſign of it, is confuſed, and too general. We have 


the Authority of Juvenal, (Sat. II.) and Quintilian, that the Caſe of 


Sodomy was particularly concerned in it. The Derivation of the name 
of this Law, and the Penalty inflicted by it, are both of them diſputed. 
Sou will have it derived from C. Scantinius Capitolinus: Who ei- 
cher was puniſhed by it; or gave occaſion for the making of it, by 
having earneſtly ſollicited to his Luſt the Son of M. Claud. Marcellus, 


then 


\ 183 
and, ſays the Orator; immediately after the recital of it, it was made to 5 * 6e 
deter young Men from being ſo eaſy in admitting a lewd Abuſe of 

their Bodies. e Als Bit 0 Ber 
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of Soo, ant Bistiality. -* Dit 


6. 1. Saby. (>) Plutarch. in Marcello. then Ædile, and his Colleague. The Youth; (A) fe- 


p. 298, 299. 


Pal. Max. L. 6. e. 1. 5. 7. jeciing theſe ſolicitations, acquainted his Father, who 
impeached Scantinius before the Senate. The Criminal appealed to the 
Tribunes of the People, in order to evade a Trial: but They, abhor- 
ring the Fact, rejected his Appeal, and would not undertake the pro- 
tection of him. The Senate, therefore, tryed and condemned him, 
and ſet a ſevere Fine upon him. ¶ Marcellus's firſt Conſulate, was, ac- 
cording to Helvicus, A. U. C. 531, Before Chrift 220.] | 
THz Diſpute is as great, what was the Penalty by this Law. Me- 

[1) Menoch. de arb. queſt. noc hius gives his opinion, (/) that it was Death. 


L. 2. Caf. 286, u. 10. Briſſonius's Judgment is the ſame, (n) exploding theirs 
(n) Briſſon. Ad Leg. Jul. de 8 . P 85 
Adult. 5. 1. who ſuppoſed it to be pecuniary only. Bur ſuch as 


think they are not miſtaken, in concluding, as Manutius and Roſinus do, 
that it was pecuniary, and in that Summ they mention, have the Au- 

0% Oel. Inſt. Orat.1,, thority of Quintilian to bear them out; ( in a 
4. C. 2. P. 30. Caſe which he puts thus: Ingenuum ſtupravit, G- 
ſtupratus ſe ſuſpendit: non tamen ided Stuprator Capite, ut Cauſa Mortis, 
punietur; ſed Decem milliæ, que pena Stupratori conſtituta eſt, dabit. 
Briſſonius will have this to be only an uſual Fiction of the Schools: 
but the Orator ſpeaks of it poſitively, as pena conſtituta; and referring 

(% Int. Orat, L. 7. e. 4. to the ſame caſe elſewhere, (o) repeats the very ſame 
of 4 Summ, with the ſame Remark upon it, Que pena 
huic Crimini conſlituta eff. The learned Objector has recourſe, indeed, 
to the Story of C. Lætorius, a Perſon of conſiderable Birth and Valour, 
who having attempted to force a young Gentleman in the Camp 

00 Kew Sheng deb, to his unnatural Luſt, was put to Death for it. (p) 
COT > The Tribunes of the Commons (ſays the Hiſtorian) 


\ « tv 1 — CC | , q ' ' i _ 
2 3 xr rw mr, reſenting 11 48 a public Injury to the City, ap 


une On, ovions Fern, FE pointed him a public Tx ial, and by the ſuffrages 


ro 1 « of all the People condemned him to Death. Valerius 
6.0%“ Max. l. 6. e. Maximus ſays, (7) He killed himſelf before Judgment 
given againſt him: but that the People, neverthe- 


Teſs, to ſhew their Deteſtation of his Crime, proceeded to pals their 


Sentence upon him. Now whether this Sentence was by the Scanti- 
nian Law, is a Queſtion. It might be extra ordinem: or perhaps tho 
Law was not then made. 

BRISSONIUS grants however, that the Scantinian was not abro- 
gated by the Julian Law, whatever was the penalty of it: for Domitian 
put it in Execution after, as Suetonius tells us, in Domitiano. c. 8. 

As to other Inſtances among the Romans, of their Reſentment of 

(r) ini. Max. L. b. e. i. f. . this Crime, we have ſeveral. Val. Maximus (r) re- 
lates, that the Senate threw C. Plotius into Priſon, for atrempting Sodo- 
my with J. Veturius, a Youth who had the misfortune to be very much 
in Debt to him. Livy tells the like ſtory of L. Papirius (e), for his At- 

0) Livis Hiſt. I. 8. c. 28. tempt upon C. Publilius, his Debtor. But what pu- 
niſhment followed, neither of them inform us. Both theſe Inſtances 
were above 300 years before the Nativity of Chriſt. 
TEE 


{| 


Cakb. X. of SOD and BYS ratify.” IE 


TRE like Impriſonment for Sodomy, (7) Corne- e 65 x. g. E Wah 
lus, (an Officer of great Diſtinction in the Army,) Witgod 32001. qty {ot nd 
ſuffered, by order of C. Peſcennius; and the Tribunes, to Wöösel hes ap- 
pellet, refuſing to intercede for him, he was kept in Priſon till he died. 

- MARIUS, (a) in r- Trial in his Camp, 0 let ind Mü 
not A acquitted, but highly commended, and croum i v, 
with a Garland, a young Gentleman named Trebonins, who had killed that 
General's own Nephew, C. Lucius, for an Attempr of Sodomy upon him * 

TRE Emperour Clodius Albinus, (w) how lewd ( ww ine, an 
ſoever he was with Women, always abſtained from, mos Amatores: avtnſeVenerir 


emper 1gnarus, & talium 


and was an eager Proſecutor of ſuch as were guiley Perſccutor, S n 
of unnatural Lewaneſſe. Albino. p. 237. 
ALEX. SEVERUS (x) was mein to have ab. (x) Limprid in An 9 
ſolutely forbid this practice, and put the Laws in e, p. 35% S 
Execution againſt it; as one of his Succeſſors, Philip, afterwards did: 
but he was afraid it would octaſion mire Lewdneſſe in private: be- 
cauſe of the greater Guſt Men have for What is forbidden them. A 
"7 reaſon this, for tolerating ſuch a Crime: but he made fomt Amends 


or it, by his Severity to the Catamites of his Predeceſſor wary (0h 2 
(9) for he ordered them to Deportation. | 0 WN 1 3 


N «yt "YY I A 2 3 


5 54 + F ; 
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The Roman Civil 3 * won lg 


+) TY "OY payjoy? 
, 3 


Taz Pathic, atleaſt, was infamous by the Pretibies Edicts: "as my Infany, 
very well be inferred from Ulpian; who fays, thar ſuch an one was in- 
capable of being an Advocate for any Man in Courts of Law and Jur. 
ſtice. (⁊) Removet autem Prætor] 2 poſtulando pro , J. b. be. b. 
aliis, & eum qui Corpore ſuo muliebria paſſus eff. The 3. Tit 4% l. 448. 6. 
Emperours Conſtantius and Conſtant, in their Law Cum wir nubit, fwkich 
1 ſhall give at large in irs due place,) expreſſly Gall ſuch Infames: and 
this I take to be no new Sentence of their own, but merely declarative 
of what the Common Laws of the Empire had made them long before. 
AMONGST other Conſequences of this, one was, that they could 

not deviſe by Will, except a * part of their Subſtance. Paulus ſays 
this directly of the Pathic; (a) Nec Teflamentum ei 0 En ys 


er majore parte facere licet. Menochius ſays, (b) the LF LP. Cupacii, 
Par. I C in 0a 
Law is ſtill againſt them in this particular, but more veg. 14% th Boes. Tit. . 


extenſively; for he calls them Inteftabiles, ſuch as tion S Vf 
can make no Will at all: for which he cites no % fe in 1914 f De 


: . | _ ſugntf. n "om. 
lels than a dozen modern Lawyers. And Alciat ex- L. cd. 258. J. 


tends it (e) both to the Agent and the Pathic; Notatur ipſo Jure uter- 


que Infanid: and adds, that if they Happen © dye before they are ac 

cuſed (or proſecuted) tor the Crime, their Teſtament is invalid in Law; 3 

for the Law calls them Improbi & Inteſtabilee. . 
SODOMY with another May's Servant; or perſwading in 0 'Sodomy with a 

was attonable before the Prætor. F. de Servo corrupto. os 1. tit. j «he 

. (cited before, Chap. TV. Stuprum. I. 1.) & 62 44 For they will ls 8 A 52 


rac 0 1 bis, As: well as Lewdneſle with them in a natural Wy Pg fie wn . e 
2 f 51 LI 42 * Ni f A 4 Ny . vet IF 1.) YO 0 2 wo 1 1 s EW C4 


We. 2 
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$19. \y the Caſe of perſons Free, the Julian Law De Adulteriis & Stu- 
=. The Ju- pro took Cognizance of this Crime, including it under the general 
name of Stuprum. vid. INST. L. 4. Tit. 18. $. 4. & F. Ad Leg. Fal. 
de Adult. I. 3 4. And conſequently it was puniſhable as Stuprum was i. 
» . k eee 71 2 
(4) 1827. L. 4. Tir. 18. That is, (4) if the Criminals were of better Rank, 
De publics Fudicin. 5. 4. v. by the Confiſcation of half their Subſtance ; if inferi · 
(e) Pauli Sent. L. 2. fit. Our people, by corporal Pumſhment and Relegation; 
: RG db 10 1 The former branch of this, (e) we have in Paulus 
. Vi voluntate ſud Stuprum, flagitiumque impu- 
rum patitur, dimidid parte bonorum ſuorum multatur; nec Teflamentum ei 
ex majore parte facere licet. From hence it is plain, that Death was not 
the puniſhment of Sodomy by the Julian Law, as Auguſtur framed it; 
(f) txsr. L. 4. Nr. 18. g. however a paſſage (f) of Juſtinian, in his Inſtitutes, 
Dein weed we de ha been W e For, as Menochius obſerves, 
N rr a i Lex Julia de Adulteriis there, is a general term: not 
& cos qui cum Maſculis ve. limited to that Conſtitution made by Auguſtus Ce- 
am libidinem exercere : 5 5 7 
audent. ſar; but including all the Alterations in it by la- 
ter Emperours, who had indeed aſſigned the Puniſhment of Death for 
Sodomy, and for Adultery too. ne; 
Punimers AND yet it is as plain, that long before the governing Powers of 
m—_— Empire pi herd Chriſtianity, it put the Virtue of their Magi- 
ſtrates to the bluſh, to find the Law ſo tender and gentle to fo vile 
2 Crime: which therefore (as the ordinary puniſhment was very dif- 
proportionable,) they frequently puniſhed extra Ordinem, and that in 


— 
o 


4 Doe e. Cyim. (L. 8 | DV JL 4 9 l - 
SU Rp cs. the ſevereſt manner, by Death (g) N puero Stu 
res. $. 2. Qui Fun. prum 8&c,— perfetio flagitio puniuntur Capite; im- 
perfecto, in Inſulam deportantur. FS 1 NE: 
deny byVis- Iz the Sodomy were committed by way of Rape or Violence, it was 
©, . | . . . | 4 
8 puniſhed {4s other Rapes) with Deportation, by the Julian Law De vi 
n publicd. | Punitur (h) hujus Legis pend, qui Puerum, 
publics (L. 48. Tit. es vel fœminam, vel quemquam per vim ſtupraverit ; lays 
In eadern. y. 4. bees,  Marcian. But extra ordinem, it was Death. So Pau- 


(i) Pauli Sent. 1. 2. Tit. ö k ; 5 | 
27, De Adult. f. 11. {Ebit. lug: (i) Nui maſculum liberum invitum flupraverit, 


in? Gala. 44 & 0 capite punitur. Tho pana Capitis, among the Ro- 

_— man Lawyers, frequently implied no more 3 De- 

portation; it is evident, 1 Paulus ſometimes uſes it in the ſtrict 

and literal Senſe: as in Sent. I. 5. Tir. 25. Ad Leg. Corn. Teflamen- 

tariam. §. 2. And f. De extr. Crim. |. 1. $: Qui Puero, juſt above ci- 

ted: in both which places he expreſſly oppoſes Capite puniuntur to De- 

portation. And therefore I ſo underſtand him here: for if Death was 

the puniſhment extra ordinem for Sodomy by conſent, much more may 

we believe it ſo to have been where Violence enhanced the Crime. In 

caſe of ſuch Sodomitical Rape, no Preſcription of Time could ſcreen 

the Offendet from Proſecution. F. Ad Leg. Jul. De Adult. I. 29. 

Death, in Bur by later Conſtitutions, thoſe of Chriſtian Emperours, Death is 
ſes of Sodo- . | | | "Wn: 

my, by later aſſigned the ordinary puniſhment of Sodomy, whether committed by 

_ Violence, or Conſent. Conflantins and Conflans, made it {6 by the 

following Law. Con- 


4 
CHAP. X. Of SovoMyY'and BrsTIHALITY. | 167 
| feminam * iris porretturam, quid cupiatur, ubi Sex- aki 


„I. 31. Cum vir 25 
us perdidit locum? ubi Scelus eſt id quod non proficit 


* In faminani&c.) Dictum 
ſcire? ubi Venus mutatur in alteram formam? ubi A- 


mor quærit ur, nec videtur, [1 e. invenitur ?] Jubemus 


mina, mſtar 


eſt Attics, t | * 
na, 1 71 | 
liter. [Fac. Goth. in h. eg; in 

Cod. 34 


L. 9. Tit. 7. 


inſurgere Leges, armari Jura Gladio ultore, ut exquiſitis penis ſubden- 


tur Infames, qui ſunt, vel qui futuri ſunt rei. 
Tre puniſhment appointed here, is Beheading. 

this Law determines (I), that Jure Civili, tis Death 

both to the Agent and Patient; which (fays he) is 


And Clarus upon 


(1) Clari Sent. L. 5. $. So- 
domia. v. 4. Sed quæro. 


the common Concluſion: and tho the Text ſeems to appoint behead- 


ing; yet by Cuſtom, Sodomites are burnt. Menochius ſays the fame, 


(m) that burning them has prevailed by uſe; and re- 


fers us to the e Laws of Milan, and ſeve- 


(m) Menoch. de arb. quæſt. 


Caſ. 286. n. 14, 16. 


ral other parts of Italy, France, and Spain; to Matth. de Afiittis, ad 
Conſt. Neapol. Rubr. 42. n 13. Papon. Arreſt. 6. L. 24. Tit. 10. Who 
gives an Inſtance from the Parliament of Paris alſo; and to Ig- 
natius Lopez, in Addit. ad Prax. Crim. Bern. Diaz. c. 86. 
James Gothofred, upon this Law where it ſtands in the Theodoſian 


Code, endeavours to juſtify the Cuſtom of Burning them, by taki 
Gladio ultore only for general Words; and exquiſitis penis, to ſigni 


the worſt kind of Death; that is by fire, ſays he. 


ſtrain the words of Conſtantius, to juſti 


"Tis unaccountable 


to me, that this learned Civilian ſhould think himſelf obliged thus to 


ify a puniſhment, which evident- 


ly had its riſe from a later Law of Valentinian II, in that very Code 


he writes upon, A. D. 390. Valentinian expreſſes himſelf as follows, 


to Orientius Governor of Rome. wits 30 © 
« Let us (n) no longer ſuffer unmanly Wretches 
with their effeminate Lewdneſſe to ſtain the City 
« of Rome, the Mother of all Virtues ; and that ru- 
« ſtic ſtrength derived from our Anceſtors, to be 
« ſo impaired and broken by ſoftneſs, as muſt be 


« a 4 to them, and a Reproach to us. Let 
« your laudable Wiſdom e take Care, that 
« all thoſe, whoſe flagitious Luxury it is to de- 
« ſpike the Honour and Diſtinction of their Sex, 
« and expoſe the Body of a Man to ſuch Impreſ- 
ſions as are only fit for Women to receive, be 


apprehended, as their prodigious Wickedneſs re- 


*© quires; and dragged out, (abominable to be { 


« ken!) from all 


cc 


cc 


and burnt in the light of the People: that e- 


very body may be made ſenſible, that the re- 
ceptacle of a Manly Soul is too Sacred to be ſo 


cc 
cc 
cc 
cc 


** aſide his own. 


Aa 2 


eir Sodomitical Bawdy-Houſes, % 


(n) Non patiamur Urbem 


Romam, Virtutum omnium 


Matrem, diutiùs effœminati 
Inviros pudoris contaminati- 
one foedare; & agreſte illud 
ab priſcis Conditoribus Ro- 
bur, frac molliter 3 
tenuatum, Convitium ſæculis 
vel Conditorum irrogare, vel 
Princi Orienti vicarie 


K. nobis. Laudanda igitur 


Experientia tua omnes, gu 
bus flagitioſus luxus eſt Viri 
corpus muliebriter conſtitu- 


tum alieni Sexùs damnare pa- 


tientis, nihilque diſcretum 
habere cum fœminis, occu- 
patos, ut flagitii poſcit im- 
manitas, atque omnibus e- 
ductos ( pudet dicere) viro- 


rum lupanaribus, ſpectante 


populo Flammis vindicibus 


ex piabit: ut univerſi intelli- 


t, ſacroſanctum cunctis 
eſſe debere Hoſpitium Viri- 
lis animæ: nec ſine ſummo 
ſupplicio alienum expetiſſe 
Sexum, qui ſuum turpiter 
perdidiſſet. [C. Tuxob. L. 
9. Tit. 7. De Adult. I. 6.] 


abuſed; and that no Man, without the ſevereſt puniſhment, ſhall af- 
tect a Sex that does not belon g to him, while he ſcandalouſly lays 


It's, 
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8. I. Sodomy. 


3. 


of SOD all Broriatiny. Tr. 

1rs true, this Conſtitution, being omitted by Juſfinian, is not now 
received with any Authority of Civil Law: and fo that former, of Cn. 
ſtantius and Conflans, muſt take place; as the only one remaining ſtill 
in force, which preſcribes the manner of Death ro ſuch offenders. For 
the two later Novels of Tuftinian himſelf, (LXXVII, and CXLI,) are 
nothing to this purpoſe ; and too little ro our purpoſe in general, to 
need reciting. But tho Conffantius's Law directs Beheading, yet, (as! 
faid before) in practice, Burning has obtained, from the above-recired 
Edict of Valentinian. And how it came to do fo, will be plain enough; 
(s) Jae. Gtheſs, Prelegem. if we conſider, (o) that the Theodofian Code (wherein 
ad Cod. Theod, c. z. c. q. &c. j. this Edict ſtands, and where it had the full force 


of Law,) was received thro' the whole Empire as ſoon as it was pub- 


liſhed, A. D. 438. And tho the new one of Juſtinian (ninety fix years 
after) put an end to its Authority in the Eaſt, it ſtill preſerved Reſpect 
and Credit in the Neſt: where the Breviary compiled by Alaric the Vi- 
ſegoth, from this Code of Theodofius, with thoſe of Gregorius and Her- 
mogenes, and from the Sentences of Paulus, the Inſtitutes of Caius, and 
the Novels that were then received; publiſhed with his own Royal San- 


ciion at Tholouſe, A. D. 506. (in which Breviary alſo, this Edict of 


Valentinian was inſerted;) ſo generally prevailed, that it was here the 
only Standard of Civil Law for ſeveral Ages. In Spain it continued 
no longer than the year 657, when Chindaſuinthus, to make way for 
his own Laws, forbad it. But in France it had a concurrent Juriſdiction 
with the Salic, Gothic, and Burgundian Laws; the Romans there bein 

ſtill allowed by their Maſters the Franks to be governed by it. Ai 
every where elſe, where the Civil Law was at all regarded, no other 
Compilation was taken notice of: inſomuch that (as Gothofred tells us,) 
e Whatſoever the Writers of the middle Ages cite as from the Laws of 
cc Theodofius, or the Roman Law, is taken from that Breviary. Whereas 
r Juſtinian's Alterations were never of any Autho- 
8 by Sade þ rity in Iraly, (or any other part of the Neſt,) till 
five or ſix hundred years after his own Death; that is, till about the 
middle of the twelfth Century. Now the Theodofian Code, or Alaric's 
Breviary compiled out of it, being in ſuch Credit and uſe all over the 
Weſt; and along with it the Edict of Valentinian, that Sodomites ſhould 
be burnt ; tis no wonder, that the method of burning them ſhould be 
adopted thence into rhe municipal Laws of Italy, or be received in 
France, and almoſt every where remain a Cuſtom in theſe parts of 


Europe; as derived from the practice of foregoing Ages, for 750 years 


before Juſtinian's reſtraining things to the Law of Conftantius was fo 
much as. known amongſt them. 1 
BURNING, therefore, is ſtill the way of puniſhing ſuch Criminals 

(% Bajardi Addit, ad Ci. but Bajardus adds, (4) they are not to be burnt alive. 
rim. F. olemis. n. 7. For which he refers to Covarruvias; ¶ Var. Reſol. L. 
2. c. 10. n. 9.] and ſays it is the general Cuſtom, to ſtrangle them 
(0 Damboad. Prax, Crim. firſt, and then ſer fire to the Body. Dambonder (r) 
8. 90. fp differs a little; and lays, chat ſome are burnt alive, 
and others are firſt ſtrangled, according to the quality of Perſons, * 
an 


CHAP. X. of 'Sonouy and Busrhad try ths 
and Circumſtances : referring, I ſuppoſe, to che practice amongſt his 8 i. 6. 
emings. Bajardus adds farther, (s) that if the De- 0 .d abt ard. . 5. 

linquent be very young, he is excuſed from the ordinary puniſhment, 

[Dearh, ] and has a milder Sentence. So Menochins (, ates. de arb. duft 

alſo, (t) grounding upon the general 5 ig e Cal. 286, 2 2. 


in J. 37. ff. De minoribus, of Compaſhon for the youth of a-Criminal. 
I wiLL only juſt take notice of a Puniſhment extra ardinem, (of 
which we are informed by (u) Zonaras,) inflicted for (*) mars, Tom. 3 P. a. 
Sodomy by the great Fuſtinian; and that was, that he ordered many 
ſuch Criminals 70 be gelt. | | 
THE next Obſervation is, that not only the Crime compleat and 2 
perfected, but the Endeavour alſo, the Attempt, and the ſolliciting to it ä 
is puniſhable. So Ulpian repreſents the Law; (w) S1 ) Do l, (La 47: 
quis tam faminam quam Maſculum impudicos facere e See . hl 
adtentavit, Injuriarum tenebitur. But this gave on- Cf 486. . 2, 48. quell 
ly an Action for the Injury. Menochius lays (x), the 360. u. 59 1 
mere Endeavour or Attempt is puniſhable; and the received opinion 
is, that it ſhall be puniſhed extra ordinem, at pleaſure of the Court. His 
Authorities are, Accurſius, [in I. 1. $. Qui Puero. ff. De extra. Crim.] M. 
de Afiiftis, | Ad Conſt. Neapol. in Rubr. de Adulteriis. n. 15.) Socinus the 
younger, [in Conſ. 7. n. 1. L. z.] & Jul. Clarus, Pratt. Crim. §. So- 
domia. in fin. 
THis pena extra ordinem, in the caſe I am now ſpeaking of, uſed 
to be Deportation. So Paulus tells us; ()) Qui Puero ) 4 P. une. — 
fiuprum 8 per ſu aſerit, — flagitio impe cto, in 7. Tit. 11.) I. 1. F. 2. 
Inſulam deportatur. But Deportation being now out of uſe, the puniſh- 
ment is arbitrary, ſays Menochius, whom I cited before. [Caſ. 286. u. 28. 
Bur if Boys, or young Men (z) are ffollen away (i) 2,4. Pran. Crim. 
or carried off by force for ſuch vile purpoſes, Dam- . 96 u. 18. 
 bouder's opinion is, (and probably the modern practice,) that the ordi- 
nary puniſhment ſhall take place; the Criminal ſhall be burnt as a So- 
domite, tho the Sodomy was not actually committed. 
TRE Perſon attempting Sodomy (a) may be free- ) Bis- Add. ad Cla- 
ly fam (ſays Bajardus,) by the perſon attempted, . LA a. „% 
He might have added, by the Parent, Guardian, or Maſter of the per- 
ſon attempted, (and needed not to have cited modern Authorities for 
what he does ſay;) for the Law its ſelf, (ö) the Re- (% ff 4d Lig. cn. de 
ſcript of Hadrian is plain enough; Eum qui ſtuprum ane 1 85 
fibi vel ſuis per vim inferentem occidit, dimittendum. * 
THE Acceſſories to ſuch a Crime as this, ſhall undergo the fame L, 
puniſhment with the Principals. Mme 
As He- that knowingly lends his Houſe for the committing it. Qui 
* ſuam, ut Stuprum Adulteriumve cum alien Matrefamilias, vel cum 
Maſculo feeret, (c) ſciens prebuerit, — cujuſeunque fit WEIS 
conditionis, quaſi 3 Aa Law # 10 7 f. 8. — 
tends alſo to ſuch as are Pimps and Perſwaders in this (% Ci Sus L. . Kut. 
matter; [ad eum (d) qui ſuaſit:] who, according to (e) V = 


Clarus, 


* ? 


— 


9 \ 196 Of SODOMY and BESTIALITY. Tir, 
5. 1. Sam. Clarus, ſhall have the ſame puniſhment with the principal Delinquents, if 
p | the Crime was not likely to have been committed, but thro their Counſel op 
Bojard, Add. al cl. Per ſuaſion. Bajardus _ (f), chat in Practice, as 
rum, $. Sodomia. n. 11. well as Law, thoſe who give convenience for So- 
domy in their Houſes, or receive any Reward to promote it, are puniſu- 
ed as Sodomites are; that is, they are burnt. A 
ANOTHER Law, cited in part againſt attempting and ſolliciting, 
affected not only the Principal, but thoſe that were employed by him 
to ſollicit; who by Corruption drew off the Servant or Companion 
that attended the Youth ; or carried any preſent, or uſed any perſwa - 
ſions, to corrupt the Youth himſelf. All theſe were puniſhable extra 
Ordinem, with Death, if the Crime were perfected; and tho diſappoint- 
ed, with Deportation: the corrupted Servant or Companion was to dye 
) E De extraerd. Crimin, in either Cale, for his Treachery. (g) qui puero Stu- 
. 1. Sollciratores. g. 2. prum, abdutto ab eo, vel corrupto Comite, per ſuaſe- 
rit, quidve impudicitie gratid fecerit, donum præbuerit, pretiumve 
quo is per ſuadeat dederit, perfetto flagitio puniuntur Capite, imperfecko in 
Inſulam deportantur. Corrupti Comites ſummo ſupplicio adficiuntur. 


Dt 


In the GRE EK Empire, 


THE1R Laws againſt this Crime were much the fame with the 
(% Bena, L. 8. Lit. 1. De Roman. A Pathic was never afterwards (h) admit- 
Pofulando. 1. 1.5.5 ted to plead or ſollicit Cauſes in any Court of Law 
or Juſtice; unleſs ir x be made appear, that he ſuffered ſuch an 

Abuſe by Violence. 1 

Bur this was only a Proviſion in caſe he eſcaped legal Puniſhment : 
for both the Agent and Patient in Sodomy. were to ff Death for it; 
O o 493936, iyw 3 0. and that ſort of Death prevailed, as we learn from 
2 4 f es Sb, . (i) Harmenopulus, ) which Fuſtinian's Code had left 
dle i» T6: Neben 9. in force from the Law of Conſtantius, viz. Behead- 


N. v To „he The Mig 


Gorts drcodrle aan. Har- ing. But if the Pathic were under Twelve years 
men. L. 6. Tit. 4. ft &0zA- | 


We. i . of Age, his Childhood excuſed Him from Puniſh- 
ment. | 


(k) Buena. L. go. Tir. 39, I Sodomy were (k) attempted by Violence, the 


«rakes © jured perſon or Friends, might kill the Aggreſſor; 
as by the Roman Law of Hadrian. 3 
SOLLICITING to Sodomy, and all pimping or intriguing for it, 
(1) 0 Agende, ad; Was ſeverely puniſhed, by a Law (1) which they bor- 
Taue des n,, dend; rowed (and indeed tranſlated) from that of the Ro- 
y &OiAxwy Tor Exgaster, ( d- 2 | 0 p 
Ns tn eimer Nga, er. MANS, A Puero Stuprum & c. cited in the Conclu- 


Ot» 2 TH & 144TQ», 3 
oe (2 of awnerizer®* ſion of our Account from the Civil Law. If the 


qr — Crime were F theſe Sollicitors and Acceſ- 
g. [ Bana. L. ſories ſuffered Death: if diſappointed, they were 


60. Tit. 22. De. Extra. Crim 


1. 1. . ul.] baniſbed forever, The bribed or corrupted Com- 
panion, who ſhould have guarded the Youth, was to dye for it in 


either caſe. 
| | The 


8 


* 
5 4 


CHA P, X. 


g 


The WIS 1d o rns 


Had a Law of Chindaſuindus, (m) made about che 
year 645, which appointed as follows. That che dh 


viction, be immediately Caſtrated; and after that, 
be delivered to the Biſhop of the Dioceſe wherein 
the Fact was committed, to be ſent into different 
Monafteries, and kept in cloſe Cuſtody thete. But 
if a Perſon had been forced to the Crime, and be- 
came afterwards the firſt Detector of it, he was ex- 
cuſed from all Puniſhment. A married Man, guil- 
ty by Agency or Conſent, loſt his Effects immedi- 
ately to Fi Children, or Heirs at Law: the Wife, 
retaining her Dower, and all poſſeſſions that be- 
longed to her, was at liberty to Marry another 


Man, when and whom ſhe pleaſed. i 


Filii, aut Hæredes ligitimi 


14 w 


Agent and Patient ſhould both of them, upon con- 


| fat: 


of $:0D0:MY and Bis riAT TTG. 
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i) tr. 11. 
I, 5.— Maſculory 
Concubitores, vel ii qui talia 
onſentientes pertulerint, iſt 
Ride Legis Hhyjus ſententis 


feriendi: ut ubi ſeilicet mox 


tale nefas adm iſſum̃ Judex e- 
videnter ibveſtigaverit, urraſ- 
ue eontinuò caſtrare. procu- 

& tradens yo yoga 
Territorii ipſtus_ubi id per- 
petrari contigerit, Se N 
tim arduas mancipentur De- 


truſconi, vel inviti altem lui 


ruri commiſſa, qui voluntarie 
per petraſſe noſcuntur inlici- 
ta. Hoc interim horrendum 
dedecus ſi inferens quiſquey 
vel patient, non voluntarius, 
ſed inuitus explere dinoſci- 


tur, runc A reatu poterit im- 
munis haberi, ſi nefandi hu- 
jus ſceleris ße Derector exti- 
terit.— Habentes autem Ux- 


ores, qui de conſenſu talia 
geſſerint, facultatem eorum 


poterunt obtinere. Nam Conjugi, ſud tantum Dote 


percepti, ſuarumque rerum integritate retentd, nubendi cui voluerit indubitata ma- 
nebit & abſoluta licentia. ¶ Lindenbreg. p. 71, 72. - 


Amongſt the FRANKS, 


The Capitulars of Charles the Great and his Son Lewis have a Con- 
ſtiturion upon this Subject. But the moſt of it being only an Ha- 


patt of it; which was added, (ſays Baluxius, in his 
Notes „ Tom, Il. col. 1257.) by the Emp. Lewis. 
te We know, (fays he) (u) that the Roman Law 
te the Mother of all Humane Laws, ordered ſuc 
« Criminals to be burnt, [ Obſerve here, What 1 
laid before, of the Authority of Alaric's Breviary, 
and therein Valentinians Law upon this matter, in 
theſe Weſtern parts. Therefore, * we would have 
e you know, that we will puniſh both the Agent, 


b i 


rangue againſt the Sin, I ſhall take no notice of any but the latter 


. (n) Addi, IV. ad Capital. 
60. M. & End. Pl. C. 1. 60. 
—Scimus enim quoniam ta- 
lum Criminum patratores 
um humanarum mater Le- 
gum, igue cremari jubet: 
—Scire vos cupimus, qui 

quicunque ſuper his aut fa 
ciens, aut libenter conſentiens 
inventus fuerit, nos eum jux- 
ta pradictam Romanam Le- 
gem velle punire. | Buluz. 
Tom. I. col. 1226. Goldaſtus. 
Tom. III. RA. | 


* and free Conſentient in this Crime, according to che Roman Law, 


The GERMANS. 


THz Emperour OTHo I (o) had the follow- 
ing Edict, A. D. 966. agreeable to the former. 
© That whoſoever ſhould be ſo far carried awa 
e with the fury and licentiouſneſs of his Luſt, as 
not to ſpare the Bodies of free Men, ſhould for 
duch a deteſtable Crime be publickly bunt. 


Tom. I. P. 225, ] 


(o) Orhon, Imp. Edicta 


Romz propoſita. f. V.] Qui 


tanto obſcœnitatis furore & 
licentia abripitur, ut nec cor - 


poribus Hominum ingenuo- 
rum parcendum putet, prop- 
ter criminis fœditatem, Stran- 
gulatus flammis è medio 
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of Jo po od BESTIALIIx V TIN k 
SEC T. IL Of BESTIALITY, Ces 
I all che Heathen Antiquity of Laws, there is a Silence much to 


be wondered at, upon this moſt brutiſh ſpecies of Impurity. Eicher 
it was not ſo much as practiſed amongſt them; and that would be 4 


horrid Reflexion upon Nations which profeſs Chriſtianity, where undoubt- 
edly it has been practiſed: or if it was, tis odd they took no notice of 
it in their Laws; being a Crime as notoriouſly againſt the Light, and 
to the Confuſion of Nature, as any can be. But whatſoever may have 
been their reaſon for conniving at it, we may conclude it was in uſe 
with them, and very early too, from the early Proviſion which God 
made againſt it, when he gave Laws to his peculiar People 


The IE ws. 8 


THESE vere ſelected from the other Nations of the World, | which 
continued heathen ; and guarded by many judicial, as well as Moral 


_ Conſtitutions, againſt both the idolatrous Worſhip, and the vicious 


practices of their Neighbours. To them was given a very ſtrong Law 
againſt Beſtiality. Gr | 

LEvirt. XX. 15, 16. If a Man hye with a Beaſt, he ſhall ſurely be 
V put to Death, and ye ſhall ſlay (+) the Beaſt, And if a Woman approach 


unto any Beaſt, and lye down thereto, thou ſhalt kill the Woman and the 


Beaſt: they ſhall ſurely be put to Death; their Blood ſhall be upon them, 
(*) Shall ſurely be put to Death.] Tho' this ſtands abſolute, without 
Addition ; and e by the Jewiſh Rule, ſhould ſignify Srrangling: 
yet, as Bp. Patrick well obſerves, the words Their Blood ſhall be upon 
them, in v. 16. relate to the Man, mentioned v. 15. and to the Wo- 
man in the ſaid 16th. v: for a Beaſt is not capable of puniſhment, 
and therefore thoſe words cannot extend to it. So that the Death for 
theſe offences in either Sex, was Stoning. And ſuch was plainly 
% Seld. deSynedriis. L. a. the Practice of their Courts: Lapidandos fuiſſe, (p) 
i 1 * Tt c(Concumbentem cum Beſtid; Mulierem attrahentem 
in ſe Beſtiam, &c. But a Proſelyte of the Gate was to be beheaded. 
[ Selden. De Jure Nat. & Gent. L. 7. c. 6. p. 813, 814]  _ 
(t) And ye ſhall ſlay the Beaſt.) This, as was hinted before, could 
not be for any puniſhment to the Beaſt; in which, being a ſubject in- 
capable of Moral Law, neither the Obſervation nor Violation thereof 
(a) Sellin. De Jure Nat. & Can be ſuppoſed. But the Talmudiſte (q) account for 
Gent. I. 1. c. 4. P. 4. it thus: that it was done, leſt the ſight of the Beaſt, 
made remarkable by ſuch a lewd Conjunction with it, ſhould irritate 
the Luſt of ſomebody elſe to offend in the ame manner; and by that 
means bring himſelf ro Deſtruction, as the former Criminal had. And 
allo in — ark, to the Criminal puniſhed ; that after he had ſuffered 
Death, his Name might not bear the Infamy and Scandal of ſuch a fact, 
which would tiſe afreſh upon him every time the people ſet theit Eyes 
upon that Beaſt. Bp. Patrick adds another reaſon ; to prevent monſſruou. 


Births: and another from Bochart; that the Beaſt was killed, as an 


Inſtru- 


CAT. Xe Of SoDowMy and B&STtIALITY: - TY 
Inſtrument in the Crime: juſt as a Forger of Deeds is hanged with his $1219 * 
Pen and counterfeit Seals, c. And this (fays the Biſhop) is uſeful 

too for an Example; tho not to other Beaſts, yet to Men : whole con- 
cern it is to conſider, | that if Beaſts were not ſpared, who were nbt 
capable of ſinning, what would become of them, who committed ſuch 
Crimes = the known Laws of God, and the Impreſſions of Na- 

c 


ture its ſelf. In truth, the moſt probable reaſon of all, is, to ſer a 


Brand of Horror and Deteffation upon the Crime. This agrees with Bo- 


chart; and with Philos dn mars del No vnrvgiruoe; and Mr. Selden him- 
ſelf (r) gives in to it, in this and the like Cafes. % 4% de jure Na. 8. 
But Phil 8 alſo with the firſt Reaſon of Bp. Gent. L. 1. af ee _ 


: Oe | (s) *Or: minis ln 8. 
Patrick: for his whole Sentence runs thus; | The mginn, g 5s wb f ri 


| | LIC Mien Mp, ole debe oe 
Beaſt was ſlain] (s) © becauſe it had been an In- df geg, Tull de 
« ſtrument in ſuch odious Crimes; and withall, - . 98 64. [Ope- 
ce that it might * forth nothing monſtruous or 


« reproachful, a 


s uſes to proceed from ſuch abominable mixtures. 


TRE ROMAN, or CIVIL Law ſupplies us with no Proviſions 
upon this Head; unleſs thoſe againſt Sodomy might be ſtrained to all 
unnatural Conjunctions either of Sex or kind. as, 5 

Bur in the EASTERN Empire, we meet with , EN Fo hs. 1.1 hey 
one, (which muſt be later than Juſtinian,) (t) that [Bank, L. Go. Tir. 37. 1 86 
ſuch as made uſe of Brutes for Luſt, ſhould have s. 33 ) . . 
their Penis cut off. A | | 


. THE Capitulars of Charles and Lewis, among the 8 „ lpeak 
ſeveral times of this Crime, and inveigh againſt it: but Penance. was 


got moſt into faſhion then. However, we have one Chapter there, 
which threatens a Civil Puniſhment : where (u) ſpeak- „ , _. ' 


(uu) Capitular. Car. M. & | 


ing of Beſtiality, Inceſt, and Sodomy, as cenſured by d. L. VII. e. 376. =Quif- 
; 3 | ; quis ex his unum egerit, aut 
the ancient Council of Ancyra, the Law determines ; / Capire punigrar, aut" (kc 
« that whoſoever ſhould be guilty of any of theſe, hen Canet nb am, 
e ſhould either dye for it; or, if his Life were 2 Kader, Jeri 
« granted him, perform full Penance, according der agar. (Buluz. Tom. 
5 Ws ; I. col. 1101. 1 
ec to the 16th. Canon of the ſaid Council. That mW 20 
Council was five Ages before Charles the Great; and enjoined a Pe- 
nance of Twenty or Thirty Years continuance. FIG? 


THIS is all I have met with, down to the Period 1 reſtrain my 
ſelf ro, in the Antiquity of Secular Laws, both upon the preſent Ar- 
ticle, and all the other foregoing Inſtances or Kinds of Lewdneſſe. 
So that now I haye finiſhed the Firft Title of this Work, and muſt pro- 
ceed to thoſe remaining; which yielding leſs variety of Subdiviſions, 
and Political Conſtitutions upon them, will probably, all together, 
take up leſs room, than this one Title of Impurity. l 
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cCandi in Teſtimonium Deum, 


aut Divos, aut jurare per Cœæ- LO confirm the Truth of what rhey lay. And the 
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MENT of PROPHANE SWEARINGz 
CuRsING, and BLAsPHEMY. + 
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CHAP I 
Of PROPHANE SWEARING, and CURSING. 


T"HESE are Offences committed, the firſt of them directly a- 
gainſt the awful Majeſty of Go p, but with Conſequences alſo 


againſt the good Order and Intereſts of Mankind; the latter, prima- 


rily againſt the Tenderneſs which we owe ro our ſelves, or to other 
Men, but the Prophaneneſs of it inſults Religion as well as Charity, 


They are both of them included by Civilians, Canoniſts, and ſeveral 
other Writers, in the general Notion of Blaſphemy : only Curling is 


diſtinguiſhed, as a ſort of Blaſphemy =_> Men; and Swearing as a 


lower ſpecies of Blaſphemy againſt Go 


SWEARING, Call it vain, or Profane, (for they are much the ſame, 
what difference ſoever the Fewihh Rabbies made, which we ſhall meet 


Deans od Maher ge with in its place,) is the looſe and wicked Cuſtom 


leviorem pertinet; quz eſt Of ſuch, as upon _ occaſions, or no occaſion 


Conſuetudo peſſima, pro le- l . | | 
viſlimis aut nikili rebus,iovo- at all, invoke the ſacred name of Gop or CHRIST, 


lum, per Terram, & alia. [P. 


Greg. Tholof. Synt. Jur. Univ. Caſe is, in ſome reſpects, rather worſe chan better, 
I. 33. C. 12, . 14+] when they ſwear by the falſe Gods of the Heathen, 


or by rhe Saints, or by Heaven, or Earth, or any other Creature; as 


I ſhall give you the reaſon preſently. 


' SWEARING by GOD, or CHRIST, in ordinary Converſation, is 
highly Shocking aud Offenſive: becauſe thoſe venerable Names; which 
ſhould never be thought of without the utmoſt Reverence,) are undiſ- 
criminately and e rolled about, to patronize a raſh, (perhaps 
a falſe, or wicked) Reſolution; an idle and uncertain Story, and per- 
haps a Lye; to ſerve an unaffected Ornament of Speech; or as an 
Expletive, and By-word, to ſupply the want of Senſe; or however, 
upon Occaſions that have no juſt Solemnity or Neceſſity to autho- 
rize an Oath. But ſome ſorts of Swearing by God, do properly par- 
take of che Nature of Blaſphemy; and are accounted Fa in Civil 
and Canon Law, and in the reaſon of things. As Swearing by his 


— mn. 
9 


Heart, Head, Hand, or Foot, or any other bodily Member; errone- 


+ « 3 
: 


ouſly ſuppoſed, and blaſphemouſly aſcribed ro Gop, who is a Spirit, 


and has no Body, or parts of a Body: for one ſpecies of Blaiphe- 


* P. Greg. Tholeſ. Synt. II, 18 *, Tribuere Deo quod ei non convenit I to a- 


Jur. ai. F 33-©-12-":3 ſcribe to God what does not belong to him, but 
t Got hofr. Annot. ad Tit. 


Nor, 77. Juſtiniani. (Edir, debaſes him. Swearing alſo by the Blood or Wounds 
9 of Chriſt, + has been looked upon as Blaſphemy: bur, 


1 think, 
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Guar. I. Of PROFANE SWEARING und CURSING 
I think, improperly ; for theſe. mult | be aſcribed to Chriſt, as Man; 
tho he is nr n eM riots nich wb 
Io Swear by the Gods of the Heathen, is in effect to own them for 
true Gods: for what Power have they, to vindicate Truth,  or-puniſt 
Falſchood, if they are not? And if the Swearer owns them to be ſo, 
he muſt be an Idolater: if not, he is a Blaſphemer ſtill, in aſeribing 
that to other Beings, which belongs only to God. The Caſe is no 
better, in Swearing by any Saint in Heaven, or by Heaven it ſelf, or 
by any other Creature: for what is this, but owning, an inherent and 
independent Power, and an wee in them, which They 
have not, and only God, has > Tribuere Creature quæ conveniunt Cre- 
atori , is another eſtabliſhed Rule in judging of g, my wifes 
Blaſphemy. The Heathens themſelves very often * $:14e: deSynedriis. L. 2. 
ſwore * by what they knew to be mere Creatures, 4nd. 5. 8. 5 
out of a pretended Reverence to the name of God: ff E, in Mart 
and for the like Reaſon, it was ff in uſe among 5 3+ V Hb“ 
the Jews. But our Saviour has ſufficiently condemned that poor E- = 
vaſion, by ſhewing, that to Swear by Creatures, (tho it were not to | | 
pals for acknowledging a Divinity in them, ) has a neceſſary reference =_ ; 
to the great God who made them, and to whom they belong: ſo ' 
that He is tacitly ſworn by, and His, name. profaned, in uſing theirs 
on ſuch occaſions. Matth. V. 34, 355 36. I ſay unto yon, Swear 
not at all : neither by Heaven, for it is God's Throne; nor by the Earth, 
for it is his Footflool; neither by Jeruſalem, for it is the City of the 
great King; neither ſhalt thou Swear by thy Head, becauſe thou canſi 
not make one Hair white or black. And St. James forbids to Swear 
either by Heaven, or by Earth, or by any other Oath. Jam. V. 12. 
Tris practice of Common Swearing has many things that might 
be farther ſaid againſt it; but I ſhall only, here, take notice of two: 
Ihe one of which makes it of ill Conſequence to the Swearer, and 
the other to the public. The one, is a prudential reaſon, why Men 
| ſhould avoid it: but if they won't, the. other is a very good political 
Reaſon, why the Magiſtrate ſhould ſeverely puniſn it. 
IBE firſt is, that it ſpoils Men's credit, even when they aim to 
be the more believed by it. Philo has a judicious Remark of this na- 
ture; where he ſays they are Fools, who think to be believed the ra- 
ther for ſuch Oaths: © * becauſe in the Judgment . 0 82/4 out 
* of wiſe Men, the Cuſtom of Swearing often, is g=; erde io, . 
. NI . ; er ms ive en. Philo, de 
«an Argument, not of their Credit, but of their Legib. peel, 4d 3. 4, & 
ant of Credit. And fo it certainly is: tis eu- . 
ting che Throat of a Man's own Reputation for Veracity, when him- 
elf does not expect to be believed in any ordinary matter, without 
an Oath to atteſt it. And that Oath is to no purpoſe too, ; becauſe 
a Habit of Swearing has made Oaths ſo familiar to him, that irs plain, 
Himfelf lays no great ſtreſs upon the Sacredneſs of them: what Strength 
then can they add to any thing he ſaps? Belides, that by Swear. 
ing to profanely, and at all Ade er he ſhews Ee has no Awe of 
ond B b 2 | God, 
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of PROPANE SWEARING, and CURSING TT. f. 
God, Religion, or Conſcience in him: and therefore is leſs to be ttuſt- 
ed, than another Man that tells his Story in a plain and modeſt way, 
without the uſe of Oaths ; for ſuch a Man may be eſteemed to have 
Conſcience, till it otherwiſe appears he has not. Ke 
Bur the politica) Reaſon, why Magiſtrates are highly concerned td 
ſuppreſs Common Swearing, is, that it naturally Na to Peyjury ; 
which is deſtructive to the Safety, and all the Intereſts of Mankind. 
A cuſtom of Swearing lightly and profanely, enervares by degrees that 
inward Senſe Men ſhould have of the Obligation of an Oath, and the 
inſeparable Connexion it ſhould always have with Truth. The Com- 
mon Swearer muſt undoubtedly (in the Courſe of ſuch a Habit) very 
often ſwear to what he knows or believes to be falſe; and oftener ſtill 
to Uncertainties, or what he does not know to be true: what ſcruple 
is ſuch an one likely to make of {wearing accordingly in a Court of 
Law or Juſtice ? It can't be pretended, that the Solenmity of giving an 
Oath there can make any awful Impreſſions more than ordinary upon 
him: for to our ſhame, (in England at leaſt,) it muſt be ſaid, the way 
of giving Oaths in Courts is fo far from a due Solemnity, that peo- 
ple can badly hear what they are ſworn to, or know what they are 
doing. So that if there is not a previous Fear of God, and ſtrict Re- 
ard to Truth and Conſcience, (which the Common Swearer plainly 
as not,) he may, (and probably will upon occaſion) ſwear as freely to 
Falſhoods or Uncertainties in a Court, as he has been uſed to do in 
private Converſation. A Heathen Philoſopher, Hierocles, in his Com- 
ment upon Pythagoras's Precept, ZiGs len | Reverence an Oath, | was 
+ 73 3, Sits 99, 2.66, ſenſible of this Effect, when he faid, & © that it was 


{gy ov : | ; 4 
bps, 2% e rue . cc not only deſigned to inculcate the ſwearing true, 


X0v artętyſvcꝭ 8 70 yep * męũ- 
) 


A 


ups 7d 26) hnpudle, of oh Of but abſtaining from the uſe of Oaths [in Con- 
Yap & vj eurzde d dn, “ verſation.] We ſhall be ſure, fays he, to ſwear 
2 r ee 4s wm < with due exactneſs, [when we are called to ſwear,] 


— 


e in Grm. AureaPp- cc if we don't abuſe an Oath [by uſing it too free- 
g. P. 34. 


c 


"A 


| ly :] for by a cuſtom of Swearing, one eaſily 
« falls into Perjury: and by a Reſervedneſs to [or, a ſparing ule of | 
* Oaths, we ate enured to a greater Awe in obſerving them. 

CURSING is the declarative Act of wiſhing ſome terrible Evil to 
another. It may either proceed from a ſettled Malice, or from raſh 
and paſſionate Reſentment, or from nothing at all but a vile Habit 
of ſpeaking which wickedneſs and Affectation have brought Men into. 
But whatever the Principle be, which Laws and Lawgivers cannot al- 
ways judge of, the AF is juſtly puniſhable, (eſpecially where it is pro- 


fane, or impious;) and deſerves more Laws againſt it than Antiquity 


i 
yields us. I call it profane, where the Name of Gov is uſed along 


with it; or if it is t, yet where the Curſe can only be executed by 
bis Power, his Providence, ot his Juſtice. I call it impious, where the 
Devil is named Executor of the Curſe: for ſurely Chriſtians, who have 
renounced the Devil and all his Works, are never to ſollicit his Fo: 


(whatever! it is,) or his malice to exert themſelves; If ſuch Curſes are 
. $4 denounced 
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denounced againſt another Man in earneft, tis a ſign of che moſt un- 
charitable Rage and Paſſion; which is a great Advance towards Mur- 
der, and too often ends in it : if in Jef or in a common way of ſpeak- 
ing only; tis either an Indication of 4theiſm, (that the Curſer believes 
nothing at all of Divine Providence in this World, or Damnation in 
the next;) or elſe, tis ſuch a mixture of Profaneneſs or Impiery and 
want of Senſe, as is both ſcandalous and ridiculous. And ſo it is; 
| it a Man curſe himſelf. | Wt £11773 
I HAVE been the larger in this preliminary Diſcourſe, becauſe, theſe 
Sins being extremely common, even Magiſtrates, as well as people, 
ſeem not to have a due ſenſe of the Heinouſneſs and Miſchief of them. 
But I muſt now look into that little which Antiquity gives us in their 
Laws againſt them. Our conſtant method is to begin with _ 


The Jzws. 


TRAEIR Law had two diſtin Precepts, which their Doctors apply . 
againſt Swearing ; the one, by falſe Gods; the other, vainly or pro- 
fanely by the true God. oof e po 
THE firſt is, Exop. XXIII. 13. — Make no mention of the Names 
of other Gods, neither let it be heard out of thy Mouth. W TY: 
THz Jews underſtood this Law, againſt owing or ſwearing by the 
falle Gods of the Heathen. He that was guilty of % ,,,, De jure Na. 
either (a) was Scourged. And they had reaſon thus & Gent. B. 2:6. 13. P. 270, 
to underſtand that Law; becauſe it was expreſſly 11. P. 493. & e. 13. p:548. 
provided by another, that when they were lawfully required to take an 
Oath, they ſhould do it by the true God only. Deut. X. 20. Thou 
falt fear the Lord thy God: Him ſhalt thou ſerve, and to Him ſpalt 
thou cleave, and ſwear by His Name. hn a aha en bb 
THz other is Exop. XX. 7. Thou ſhalt not take the Name of 
the Lord thy God in vain: for the Lord will not hold him guiltleſs 
that taketh his Name in vain, x) 1 . 
Tus was alwas underſtood both (b) by Jews (% Bp. Tarik. in locum. 
and Chriſtians, not only to prohibit Perjury, but alfo J. ht and idle 
Swearing in common Converſation. And the ſame is the Feds of that 
other Text, Levit. XIX. 12. Te ſpall not ſwear by my Name falſely nei- 
ther ſhalt thou PROFANE the Name of " God: i. e. ſays Bp. Patrick, by 
calling God to witneſs to a frivolous thing, or to a raſh Reſolution :] 
I am the Lord; [and therefore expect the greateſt Reverence to my Name. 
By vain Swearing, the Fews, (grounding on the Third Command- 
ment,) underſtood, (c) I. Where a Man ſwore to . 
that which every body knew to be falſe. II. When 1 p. e ,. 
he ſwore to a ſelf-evident Truth, or what no body doubted of. III. When 
he {wore to make vain (ot not to obſerve) any Precept of the Law, or 
to do any thing that was forbidden in it. And IV. When he ſwore to 
do a thing which was plainly out of his power. A Man who wil- 
fully and knowingly was guilty of uttering any ſuch Oath, was by 
the Diſcipline of their Elders to be Scourged. And till he had ſuffer- 
ed ſuch Scourging, (for this indeed reſtored him to his Fame,) he was - 


not 


SS De Jure Nat. & Gent. L. 4. 


of brorAxE SVIAAIx d, ad CURA IN. Text fl. 


0 8014. ib. c. 12. p. ag. oft admitted to tale any Oath (d) in any Curt of Ju. 
ſlice; It was reaſonably. preſumed, that ſuch a light and vain Swearer 


would not ſcruple Perjury; till the Law had made him ſmatt for itz 
and thereby left room to preſume of his Repentanſdſe. 
Bur beſide the particulars given above, of what they underſtood 
by vain Swearing; they accounted the Swearing profane, (if it was in 
ordinary Converſation, and uſing the name of God,) whatever the 
thing {worn to was. For one of the Twenty four ſorts of Perſons 
terne be el to be Excommunicated, (according to the Talmu- 
e dive ofcitanter. five diſts,) was He who had pronounced the name of Gop, 
oribus aut hyperbolicis. 8eld. either careleſſly, or with an Oath, in paſſionate of 
noiſy Talking. Of ſuch as theſe, we are told; ( that 
ile who heard the Man thus offend, was obliged 
LExcommwi- to denounce him Excommunicate, or be himſelf Excommunicated 
fares) for his neglect. This Excommunication, therefore, was extrajudicial; 
any body might give the Sentence, and it was to be done preſently 
upon the Offence: the Perſon before whom he ſwore, or took the 
name of God in vain, was to ſay immediately, Let this — | ſuch a one, 
nameing his name, be Excommunicate. Shammat ha.] Or, if the Per- 
ſon were unknown by name, Let this Man be Excommunicate. 
THz Effect of this, by their Common Law, was, that the Cri- 
(40 hid. p. 515. minal ſtood deprived of all liberty (g) of publick Cons 
werſation, till he repented, and got the Sentence taken off. He was 
accounted no body; ſo that if nine Perſons were together, he could 
not make a tenth. And if the Court thought proper to interpoſe, and 
highten his Incapacity, they might diſcharge him from being at any 
Fraſt or Entertainment where three Gueſts appeared; from putting up hir 
Prayers in a Congregation of ten Perſons; from having any Aſſiſtance to 
bury a Corps of his Family, or to Circumciſe a newborn Child of his. 
But whether they added theſe, or not, it was the received and con- 
ſtant Cuſtom, that he was not 10 fit within two yards of any other 
Perſon than his own Wife and Children; nor, if he died, was there 

to be any Mourning for him. 1 TG 
- As Ni was only their leſſer Excommunication, deſigned to bring 
(Y i. p. 516, 517.) the offender to Repentance. (5) there were Thirty 
Days allowed him (by the Judges) after this firſt and private Cenſure, 
to return to a better Mind, to Repent, and ſubmit to Orders: Vet 
ſo that, withall, they might in the mean time ſubject him (if they 
thought fit) to SCOURGING. After thirty Days Contumacy, how- 
ever, he was connived at for other thirty Days, under the like expect- 
ation of his Repentance: If in that time he did not ſollicite for Ab- 
ſolution, the Greater Excommunication, ¶ the Cherem, or Anathema, ] 
was denounced upon him; which included e ae or 
Execrations were either expreſſed or ſuppoſed in the Oath or Curſe he 
had uttered. The Form was; Let ſuch à one he Anathema, devoted 
and Execrable; Let the moſt dreadful Curſes be upon him; Let his Oath 
be upon him; Let Excommunication be. upon him: that is, that whatever 
was horrible, the Vengeance of God, the Hatred of Men,. and Re- 
| s jection 


c. 8. p. 512. 
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CHAP. I. Of PROFANE: SWEARING, and Cons ING. 
jection from all Society, might fall vpon him. No bod might cht have 
e wich him; or nigh near fs unleſs 22 him 
from periſhing thro' want. To prevent this indeed, they made him 
2 little Tent, or Cottage, where he might live by himſelf, and have 
Neceſſaries brought to him. There may be no need to add, that he 
was excluded from the Temple , and all public Aſſemblies far Religion. 
[Seld. ib. c. 9. p. 522. 5 

THESE Methods of Excommunications, were introduced in the time 


of their Captivity in Babylon, (i) when their Sanhe- (i) Saller, de Synedriis. 


drim could not exert themſelvès in ning, ſcourging, a6. 


or otherwiſe puni Ging, Offenders: but they continued the Practice, as a- 
bove, after they Werned from their Captivity, and had regained cheit 
political Power. | ne De 1 

CURSING alſo, by the name of God, was ſubject to the ſame 
Cenſures. () He that heard it, was to Excommuni- © i. L. a. c. 13. p. 497, 
cate the Offender, or to be Excommunicated himſelf, So Selden, from 
Maimonides. An Offender of this fort (I) was pu- 0 wie. « 13. P. 562. 
niſhable roo by Scourging, if he uſed the moſt holy Name in his Curling; 
And this moſt holy Name, fays Horringer, (m) was (=) Hettinger. De Jure 
not only the Tetragrammaton, but the name of Jah, lad v.36. 


lonita. p. 360. 3 
3 Orec 1 f God, 
as the Merciful, the Fealous, &c. And he that curſed Himſelf was to 


Shaddai, Eloah, and the like; or any noted Epithet or Attribute of 
be ſcourged, as well as he that curſed another. 


Lis Amongſt the GR EEK S, «bl 

We have very little to offer; hut there is ſomething. Profane Swearing 
was a very common Practice with them; and yet we have ſome Re- 
mains of Teſtimony againſt it, in a Cuſtom of the more religious of 


chem, mentioned by Phavorinus; and this was amongſt the ATHENt- 


ANS. «Ma Tv (fays (m) He). is Swearing Elliptically. 1 
« For ſuch was the way of the Ancients, ſomerimes 2, 9 2 h. in l 

N 6 | | 57 2 ths Axe » D 
ce not to add Oe, out of Reverence to Religion : 75» OEON, A ee 


« fo that Men of the beſt Characters for Virtue, hangar A A . 
« were wont to expreſs their Oaths only in this 23 22 "rar Fogg Bog 
« manner, Ma r, | By— ] ſuppieſling che name > 4% face, Lev 
“of Gop. We have allo the Teſtimony of Ne SHY 
"Th | OfTY f g 1 P L > 1 o, | | 4 44S 


_ : 


In his Preſcription of Laws 


but preſently After, Jays down his fich peo 
ple dealt With. It is, ind -0- 
tends to their Inſtances as 
cc 
cc 
c 
ce 
c 


A 


A 


be 


« ſoundly 


| DS ft 3651% UF i NIPED jos 646 - 917. 
or to come in at that time, may puniſh the Offence, and Fear bin 
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Curſing. 
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te ſoundly for it, without being liable to an Action. And he hot on- 


« ly might, but was obliged to do fo; for it follows; whoſoever ſhall 
ee be negligent and regardleſs in this matter, let him be reproached 
ec as a Betrayer of the Laws of his Count. 
From the Ro MAN Cuſtoms, _ on 

We have a fort of Teſtimony (ſuch as it is) for Reverence at leaft in 
(0) Plutarch. in Queſtion, Swearing. Plutarch puts the Queſtion, (0) © Why, 
Romn. . ce when their Children ſwear by Hercules, they don't 


75 A N inixici⸗ in 1 n | , - 
"pos Tov Sr orgies e g. cc ſuffer them to do it within doors, but make them 


rr. 20 96pper as O a ; 
e. be. To Þ corp ox oO out into the open Air? After ſome other Con- 


oxtvig win ẽðmaiici, | . x | forme: 
1 jectures, he offers this from Phavorinus: (p) © that 


« jt was intended, to reſtrain them from a facility and raſbneſs of 
« Swearing, in general. For (ſays he) by ſuch a Preparation, there 


2 * 
* 1 
#, 


ce js a Delay made, which gives them time to conſider. And the Rea- 


ſon why this formality was obſerved to Hercules, and was not common 


to their other Gods, he ſuppoſes to be; that Hercules himſelf is had” 
to have been ſo r in the matter of Swearing, that he never ſwore 


but once in his Life, and that was to Phyleus the Son of Augeas. 


In their CIVIL Law, 


I find nothing till we come to a Novel of Juſtinian, A. D. 5 38, which 


(x) Nov. 77.86, . Qui will be recited more properly in the next Chapter. 
K. Sacramentn de Deo fog It () complains of ſuch as utter blaſphemous Speech- 


9.5] jurant; per Capillos & | | l. - * Ts" * 
E and ſtrange Oaths with relation to God; as ſwear 


1 ing by the Hair, or Hoes of God, and the like : for 
which the puniſhment aſſigned is no leſs 


in his Note upon the Title of this Authentic, reckons Him within it 
alſo, who perverts the Bleſſings of God to Oaths and Execrations ; as 
Swearing by the Blood and Death of Chriſt; and Him too that lightly 


and vainly fwears by the Name of Cop; for he eſteems it Blaſphemy, 


when that in God which is ſacred, as his NAME and WORD, is ren- 
dered vulgar, and profaned by ſuch an uſe. But I can by no means agree 
with him, that theſe were within the Intention of this Law: for ſo 
ſevere a Penalty would be diſproportionable; and is not to be extended 
by any forced Conſtructions. However, it is plain by the letter of the 
Law, that ſuch Oaths as I mentioned firſt, were by Juflinians Appoint- 
ment puniſhable with Death; tho modern cuſtoms have over- ruled it, 

(r) Capir. III. A. D. 789. IN the Capitulars of CHARLES the Great, and 
Ali fifa Copirilar. 6.44, his Son LEw1S, we have ſeveral (r) Probibitions, in- 
Tabel Felten & Le: deed, of profane and common Swearing : either by 
brog.] | the Name of God, or by the Saints, or by the Life 
of the King, or his Sons: But the Puniſoment ſeems to have been left 
to the Ecdifaftica Power; as the Complaiſance of thoſe Ages to the 
Church very much inclined them in a great many caſes. 


| than Death. But it muſt be 
obſerved, that ſuch profane ſwearing only is here mentioned, as car- 
ries with it ſomething of Blaſphemy; aſcribing a Body, or Parts of a 
Body to Gop, who 1s a Spirit, and whoſe Divine Nature is degraded 
by ſuch material and groſs Conceptions of him. Yer Denys Gothofred, 


EM 
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Had ſomething more, within 2 Century after; for ,(7),9* 4-rnti temers, , 
Donald VI, their Kings (about the year, 900,) made nam numen jurando vio- 
| CF | | n Untis, ] aut qui mali Dæmo- 
2 Law, (s) that thoſe who were guilty of raſh or  ais nomen execrabiliter_ad- 
3 4 4 .. vocaret, Labia candenti ferro 
common {wearing - [by God's] or curling by the « 
a 


N | exurerentur. ¶ He, Boeth. 
Devil's name, ſhoul de their Lips ſeared auth 4 3% M, 205, H., 


& F 


L. 5. P. 179.1 


CHAP. I. 


Of BLASPHEMY. 
B LASPHEMY, in its ſtrict and proper Senſe, is to deny, re- 
proach, or inſult the Being and Attributes of God, the Perſon or 
Character of Chriſt, the Operations of the Holy Spirit, or the Truth 
and Authority of the Scriptures; to aſcribe to any of theſe, what is un- 
worthy of them, and degrading ; or to any Creature, an Excellence 
which only can belong to God. Civilians and  Canoniſts diſtinguiſh 
more briefly thus. (a) I. Tribuere Deo quod ei non ) » 0.4 Tha, $ymag, 
convenit. II. Detrahere que ejus ſunt. III. Tribuere E 3 4 
Creature que conveniunt Creatori. Whereto Meno-. : Rs 1. p. 55- Goff Bla. 
chius adds, (b) Si quis in Chriſtianam Fidem quid in- Le e ub Quad. 
juriosè dixerit. And Gothofred, (c) Quoties id quod 6 * 1 
in Deo eff ſacrum, (he inſtances in his Name, and . ) 77. 
Wond, ) ab Hominibus vulgare fit ac profanum: i. e. I ſuppoſe, (with 
regard to the Scriptures,) when they are profanely ridiculed, or pro- 
Ry, miſapplied. All theſe are included in the Deſcription I gave 
at farſt. | 


Now there is ſo much of Religion, iti the generality even of very 
bad Men, that they retain a veneration for God, in Theory at leaſt ; 
and are as much ſhocked with Blaſphemy, as they are at Sodomy ; with 
which Juſtinian has fitly joined it in his Novel, for they are Toh of 
them againſt Nature. So that I need only make this Obſervation 
farther, to expoſe it to the Reſentment of Civil Society; that He 
who has no Reverence or Awe of Gop upon him, will have no 
Regard of Man, (except fo far as his own Intereſt' reſtrains him; 
and gives no Security to the Public, that he will not run into the 
moſt miſchievous Villanies. The Heathen Hiſtorian, (whether Trogus, 
or his Epitomizer Juſtin,) was ſenſible of this; when relating the wick- 
ed Deſign of Cambyſes (after that of deſtroying the Temple of Fupiter 
Ammon,) to kill his own Brother Mergis, (d) he fol- % Erat enim difficile, us 
lows it with this Remark ; ©. It was hard indeed to dempm 2 ea 
ee ſuppoſe, that He would ſpare his cn Relations, eee 


HY | | Van. L. 1. e. g) 
© who quit h o much Contempt of Religion bad made. Excurſions upon the 
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of B 1A M . 


Bur whether the Safety of the Public be concerned, or not con- 
cerned in the Puniſhment of Blaſphemy; yet how properly it belon 
to the Civil Magiſtrate, with regard to the Honour of God, is well 2 
de la Houſſai, where he ſpeaks of the Proceedings 
in this Cafe at Venice. The concern (e), fays he, 
of the Civil Power herein, is to puniſh the Af- 


ſerved by Amelot 


(e) II fine del Magiſtrato & 


di punire I Inguria fatta alla 
Maeſtà Divina; di cui i Pren- 
x e Magiſtrati ſono tanto 
più tenuti di procurare il Ser- 
vizio e I Onore, ch' eſſa ha 
dato loro la Spada, per eſſere 
i Miniſtri della ſua colera, e 
della ſua vendetta. D'onde 
bifogna conchiudere, che ſen- 
do i Sourani incaricati della 
cura della Religione, raccom- 
mandata loro da Dio tante 
hate in ambidue li Teſtamen- 
ti, devono in Coſcienza im- 
piegare la loro Autorità con- 
tro i Beſtemmiatori, 7. la cui 
punizione non ha Þ Inquiſi- 
2 ione pene propezionate alla 
grandez za dell' Offeſa, poiche 
le pene ch' eſſa impone ſono 
ſpirituali.— Di maniera che & 
neceſſario aſſolutamente per 


lo Servizio di Dio e del pub- 


lico, cl il Magiſtrato ſecolare 
ſia Giudice nelle cauſe di tal 
ſpecie; accioche ritenga og- 
ni uno nel dovere col timore 
delle pene corporali. ¶ Ame- 


lot de la Houſſai, Del Gover- - . 


no di Venezia. Tom. II. p. 


153. 
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front offered to the Divine Majeſty; whoſe Ser- 
vice and Honour Princes and Magiſtrates are fo 
much more ſtrongly obliged to take care of, as 
he has put the Sword into their Hands, to be the 
Miniſters of his Wrath and Vengeance. From 
whence it muſt be inferred, that Sovereigns be- 
ing charged with the care of Religion, ſo often 
recommended to them by God in both Teſta- 
ments, ought in Conſcience to exert their Authori- 
en Blaſphemers ; for the puniſhing of whom, 
the Inquiſition, [or the Ecclefiaſtical Power] has 
not Chaſtiſements proportionable ro the greatneſs 
of the Offence; becauſe what they inflict, is mere- 
dB torr So that tis abſolutely neceſſary for 
the Service of God and the Public, that the Se- 
cular Magiſtrate ſhould Judge in Cauſes of this 
Nature; to retain every one in his Duty, with 


< the fear of Corporal Puniſhments. 


(f) Clari Sent. L. 5. 6. 
m2 n. 4 3 
Prax. Crim. c. 61. n. 19, 20. 
Salxedo (vel Annot. quiſquis 
fit) in Bern. Diaz. Pract. 
Crim, Canon. c. 110. p. 348. 


Bnjardus ad Clarum. n. 15. 


(g) Clarus. L. 5. F. 1. v. 2. 


(5) Cob. L. 1. Tit. 5. De 
Heriticis & Manichæis, l. 4. 
Manicheos. G. 1. Ac primum 
quidem volumus eſſe publi- 
cum crimen: quia quod in 
Religionem divinam commit- 
titur, in omnium fertur In- 
juriam. | 


1 BUT 1 muſt ka e the Civilians now, till I come to conſider the 
Penalty of the Civil. Law in this Caſe. 


into 


(i) gelden. e jure Nat. TH E Jew 8 accounted it Blaſphemy 
& Gent. L. 2. c. 1. p. 25+ the Holineſs, Power, Truth, or Unity 


Tar1s Crime is allowed by Civilians (f) tO be 


Communis Fori, in the Praxis of Modern Courts : 
ſo. that a Layman blaſpheming may be puniſhed 
twice for it; that is, both by the Bucleſcofical and 
the Secular judge. And it is a public Crime, for 
which any perſon may accuſe: For every Fault, (g) ſays 
Clarus, that is principally an Offence againſt God, is 


Kc) 


public one in this reſpect; becauſe every body is 


concerned in an Offence to Gop, the Father and 


Lord of all Men. 


Which he collects from a 


Paſſage (5) in Arcadius and Honorius's Law, Mani- 
cheos &c. very full to this purpoſe. 


9 
4 : 


And we are firſt to look 
The JE WIS H Conſtitutions. 


5 6 when 


of the God- 


head was either voluntarily and expreſſly reproached; or by profeſſion, 


or any. explicit. Act,” (as 


Idolatry, fuppoſe,) was openly and impu- 


(k) Vid, e. 13. p, 266, dently denied. And upon hearing of ſuch Blaſphmy (H, 
they were uſed to rend their Cloaths, in deteſtation of the Crime: 2 


Kings 18. 37. & ch. 19. 1. 


THE 


CHAP. Il. * of B 1 4A $0 H Z Mx. 


Tus buniſhment was no leſs than Death, by the Appointment of 
God himſelf: who on occaſion of the Sen of Shelomit hs beifig con- 
vict of Blaſphemy, eſtabliſ d the following Lax. 
LE VIT. XXIV. 15, 16. Whoſoever" curſeth hit God ſhall" bear his 
Sin: and he that blaſphemeth the name of the Lord, he ſhall ſurely be 
put to Death, and all the Congregation ſhall certainly | fone him: As. well 
the Stranger, as he that is born in the Land when he blaſphemeth the 
name of the Lord, ſball be put to Death TO 
be Name of the Lord.] The Talmudiſts (I) will ) % a. 14. p 6, 
have it, that except the Tetragrammaton, the moſt n. 
ſacred and peculiar Name of God, were expreſſſy mentioned by the 
| Blaſphemer, he was not to dye for it, (becauſe truly the Text ſays, 

the name of the LoRD,. which is the Tetragrammaton;) but was to 
be, puniſhed with Scourging only. Vet, 2 — partiality to them- 
ſelves, they made a difference betwixt a natural born Few, and a Gen- 
tile Proſelyte, of the Gate: for they put the latter to Death, for blaſ- 
pheming by any of the other Names (or reer as they ſtiled them) 

of God; as Sadai, Zabaoth, &c. whether the Terragrammaton were ex- 
preſſed or not. But Caiaphas and his Sanhedrin ſtrained a point here, 
as they did in every thing elſe, in their unjuſt proſecution of our Sa- 
viour: whom they pronounced guilty- of Death, as for Blaſphemy, 
tho in what he ſaid the Tetragrammaton was not mentioned: but 
fitting at the right Hand of Pow, ot the Power, which they evet 
accounted only a Cognomen of the ; Deity; as Mr. Selden obſerves. 
ball certainly fone him.] It appears by the particular Directions 
given, v. 14. when the Son of Shelowith was to be executed for this 
Crime, . that the Offender was to be carried forth without the Camp, 
or. City, to ſhew. the greater, Deteſtation of the Offence he died for: 
and all that heard him, the Witneſſes of his Sin, were to lay their 

Hands upon his Head, (which, ſays Bp. Patricks was peculiar to the 
Cafe of Blaſphemy 3) to atteſt the Truth of their Depoſition againſt 
him, and (probably) that the puniſhment, of his Sin might fall upon 
the Offender only, and not upon Them, or the reſt of the people; for 
the Jews tell us, their manner was, to ſay, Let thy Blood be apon thy 
own Head, which thou haſt brought on thy as y thy own Guilt, At- 
ter the Witneſſes had taken off their Hands, AL 1, the Congregation 
was to join in ſtoning him to Death: and ; ö 


e-\ (m) 1 ; | (+) Selden. de Synedris.L. 
he was Dead: () he was to be hanged\ on 4 Gibbet e - | 


till near Sunſet. But cho an Iſraclite,; and (1 ſuppoſe) a Prbſelyte of 
Righteouſneſs, . were to be ſtoned; a (n) Proſelyte 0 Sold, De Jure Nat. & 


f | * 


ſuperinduced among chem on ſheſe and ſeveral ether Gccaſions. 
: BeroRE we e to Athens and Rome, let us follow the Cap- 
ee, Whng arcidenas) (bur ar 
J 2 ROW ORR 7 6 
PEAT CEO ST UIIONT 1.2 MO $- A] hM 552 2 4 , x 

thei er ALEC HIT ie NE BUCHAD NEESE ann JO a. 

A Heathen Prince, and to Al his Heathen Subjects, 3gainlt Blaſphem- 
W M.. nnn n. e n Ge $15 „ ee - Pp 
ing the True God; the God whom the Captivity of Judah worſhip- 


Cc 2 ped: 


bl 


204 


-  cundz Decadis. 


2 07 2 B L AS T H E M V. T tr. it. 
ped, It was after he had ſeen che miraculous preſervation of Shadrach, 
Meſbach, and Abednego in the fiery Furnace; where he had caſt them; 
for not paying their Complements, along wich others, to his new- 
erected Idol: which made ſuch . upon him of Rewverence to 
their God, tho continuing ſtill. in his Idololatry, that he made à De- 


cree, and ſent it thro' his whole Empire, * that whoſoever, of any 


(6) Din. II. . e People, Nation, or Language, ſubject to him, (6) 
ce ſhould ſpeak any thing amiſs, [or utter any Blaſphemy,] againſt the 
« God of Shadrach, Meſbach, and Abednego, ſhould be cut m pieces, 
« and his Houſe pulled down, and turned into a Dunghil. 1 ee 

Amongſt the ATHENIANS, 

(p) Potter's Archzol. Or- A public Aftion lay for *Acicaa, (p) or Contemp 
1 Thi. . i. of the Gods and Religion; which any Man might 

WITT proſecute who would. Their Senate, (q) or Court 
of Areopagus, took Cognizance of ſuch complaints: and ir was alſo (r) 
part of the Buſineſs of the Theſmothete, [or ſix Junior Archons, ] ro 
receive Informations, by way of Indictment, againſt perſons guilty of 
Impiety or Blaſphemy. ES: EO 

(7) Dig. Laert. De vis  PROTAGORAS of Abdera, or Trios, the Phi- 
4 1 = rn loſopher, (s) beginning one of his Tracts in this 
. wt zt el ae manner; © Concerning Gods, I cannot determine 
”" ns cc whether there are any or not; for abundance of 
< things obſtruct our Knowledge upon ſuch a Queſtion : the Atheni- 
ans baniſhed him from their City, and publickly burnt his Books; ſend- 
ing about a Proclamation, to oblige all who had them to deliver them 
up, chat they might be effectually ſuppreſſet. 5 


DIAGORAs of Melos, another Philoſopher of that ſtamp, (but 


(0) Hagge, De TraDei, e more poſitive, for he (r) affirmed there was no God,) 
9.— Qui nullum eſſe emni- was forced to fly from Athens on the fame ſcore. 


no Deum diceret, ob eam- 


2 Sententiam nominatus For, as Diodorus the Sicilian tells Us, (u) hs lying un- 


(0 Aeris ater #=* 4. der the Scandal of this, and fearing the Reſent- 
2755, ops Poo vv Few, © ments of the People, he fled out of Attica: but 
_ ed 2 « the Athenians followed him with a Proclamation, 
Dios. Sie. L. 13, p. 137. f. © offering a Talent of Silver to any Man that ſhould 

(») Plutarth.in Aleibide. AL CIBIADES alſo was proſecuted there, (u) up- 
„„ on Information exhibited againſt him, for ridicul- 
ing the Rites of Ceres and Proſerpine, by a ludicrous Repreſentation, ot 
acting of them in his own Houſe; himſelf habited as Chief Prieſt, 
another as Torch-bearer, c. For which Theatrical contempt of what 
they eſteemed Religion, his Goods were confiſcated; and it was decreed, 


that all the Priefis and Priefieſſes ſhould folenmly curſe bin. 


Fr 


() bre De Legs, L. Diſtinguiſtes Blaſphemy into (r) three ſorts. I. Pe. 


10. p. 885. 


| nying the Being of a God. II. Denying bis Provi- 
dence, or ſuperintendency in Humane Affairs. And III. Pretending that 
by Gifts and Sacrifices, he may be bribed into 4 Toleration of Wh 


+150 
1 


1 


CHAP. it. Of B IL As Þ HE M Y. 


neſs; or in other words, that God is not inſinitely Holy, and an irre- 
concileable Enemy to Sin. . Theſe ſeveral Branches or Degrees of A- 
theiſm he attacks by Reaſon, and confutes at ag. After which 
forms this Law againſt them all. If any Man be guilty of Impiety 
« in his Words or Actions, )) let whoſoever is pre- ) E Ac avg . 
ce ſent look upon himſelf as obliged to ſupport the . N 
« cauſe of Religion, and inform of che matter to the , 75, 2 « e. 
« Archons : and ſuch of the Archons before whom g, e det 
« the Information is originally laid, ſhall bring it aw. . N wu dae. 
« into the Court which has the proper and legal 22 ee ab- e 


te Cognizance of ſuch Crimes. If the Magiſtrate, 2, er 22 


« thus informed, neglects to do his part, and ſtifles e Þ de f r 
Ny, g neee Ti AzT wa 
© the Proſecution, He may himſelf be accuſed of Im- my & ani nan. 1hit 


ö 5 pier) and proſecuted, by any body that will bring 7 8. 


- 
2 + 


ce him to puniſhment according to the Laws. ' The Criminal convict- 
« leſs offenſive in his Guilt : but Impriſonment, all ſuch Criminals ſhall ſuffer. 

THESE laſt Clauſes will be better underſtood. by what follows, 
For he goes on to diſtinguiſh betwixt ſeveral kinds of Atheiſts: and 
ſo much as may be gathered from him to my | purpoſe, wherein 1 
think I apprehend his meaning, I ſhall give yo. 
Hz would have ſuch as are guilty of Blaſphemy or Acheiſm thro 


want of due confideration and reaſoning; from a light opinion raſhly taken 


from a blaſpheming Paſſion and Malignity (z) againſt (0 1e re 


* - 


his ſhort Deſcription in the Margent here ;). to ſuffer Five Tears Impri- 
ſonment in the Toppo; (a Priſon which he had before deſeribed un- 

der that name, and deſigned for the reclaiming, rather than puniſhing, 
of certain offenders :) during which time, no company ſhould took 
mitted, but ſuch as were appointed to admoniſh and inſtruct chem. 


= 


And after (a) thoſe five Years, if any ſuch offender. ( 8 hl iy ob Se- 


{ig | s n Fu, & pwn, 606 
1 be ſet at Liberty: but if a ſecond time convicted of 65 740 5 ende Aale, 
3 che like Offence, be put to Death for it. „ eig 


Sentiments, againſt the Being, the Providence, or 4 rr 
the Holineſs of God, were — to influence their , Wed A. 
Practice; and make them troubleſome and dangerous As & g nn des es 
ro Society, or knaviſh, Rogues and Cheats, (which I ©7599; 111) 
take to be Plato's meaning, from the ſeveral Characters he gives them ;) 
he would have them condemned to Impriſonment for Life, and kept in 


before, as the moſt ſtrict and dreadful, for the Puni/hment of Criminals: 
where no Free- man was to come at him; and when he died, his Corps 
was fo be caſt out of the Limits of the Countrey; and if any Free- man pre- 
ſumed to give it Burial, He himſelf ſbould be proſecuted for Impiety, as in 


ſome mealure aberring the Crime by ſhewing Reſpect to the Criminal. 


cc ed, his Fine ſhall be ſettled by the Court, according as he was more or 


up; and when it does not influence their Prattice to Immorality; or is not 
ax 6p= 


' Divi ; | s. hid. p. gob, 
rhe Divine Being; (for ſo 1 underſtand at length 25 


were brought to a better Senſe of things, he ſhould , . «aire went . 


ON, the other hand, (ö) If thoſe blaphemous , 0)*0m # be en. 


Chains, 0 To Tay UGG YEA) Ac gcc viel 3 in the Priſon which he ; had reſerv ed | 
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| Amongſt the Ancient ROMANS, , 
13 6 * | ae r TA IAC we os Mol 2 oh ht 
e) Mannriue de Legibus We ate told (c) it was puniſhable, (though 
* rn E 5 hs $200 94 7* 10s 70 + 3 6 OT e 
| br of their Gods. | . Wy Bur | by the Roman. . | is l 1 


When we come ſo low as Juſtinian, (and I wonder we meet with no- 
thing before,) there is a Conſtitution that makes Blaſphemy Capital; 
bearing Date, A. D. 538: And thus it runs, ſo far as we have octa- 
ſion for it. | 1 e 
r legit, Dit 
Nov. 77 prehenſi, & graviſſimis Luxuriis ſemetipſos inſerunt, 
&c.— SF. 1. Et quoniam quidam, al hec que diximns, & Blaſphema ver- 
ba, & Sacramenta de Deo jurant; Deum ad Iracundiam provocantes : ifhis 
injungimus ahſtinere ab hujuſmodi blaſphemis verbis, &c.— f. 2. Præcipi- 
mus enim glorioſiſſimo PrefefFo regie civitatis, permanentes in prædictis il. 
licitis & impiis Aﬀibus, poſt hanc Admonitionem noſtram, comprehendere; 
c ultimis ſubdere ſuppliciis; ut non ex contemptu talium inveniatut & 
Civitas & Reſpublica per hos impios attus lædi. Si enim & poſt hanc nd. 
ſtram ſuaſionem, quidam tales invenienter hoc ſubtercelaverint, fimiliter 4 
Domino Deo condemnabuntur. Ipſe etenim glorioſiſſimus Præfectus, fi nt. 
nerit quoſdam tale aliguid delinguentes, & vindictam in eos non intule- 
rit ſecundum noſtras Leges, primum quidem obligatus erit Dei Fudicio, poſl- 
hec autem & noſtram Indignationem ee Ts FIN, / 
WHAT there is in this, that relates to Stwearing, has been confi: 
dered before: but the Caſe moſt notoriouſly concerned, is what fin 
ſtrictneſs of Language,) we diſtinguiſh by the name of Blaſphemy. He 
complains of it as a Provocation of the wrath of God, and requires 
all people to abſtain from ir. Then he proceeds to command the 
Prefeft of the City, to ſeize all ſuch as ſhall continue to offend aftet 
this Admonition, and condemn them to Death, that the City and the 
Empire may not ſuffer by their impiety: and warns every body of rhe 
danger of Condemnation from God, if, knowing of ſuch Offences, 
they conceal or ſtifle them. And particularly, 5 Prefeft, or Civil 
Magiſtrate, is told, that if he have Information of any ſuch Offenders, 
and does not execute the La upon them, he ſhall not only expoſe him- 
ſelf to the Judgment of God, but incur the Royal Indignation alſo. 
TRE Puniſhmene aſſigned here to Blaſphemy, (tho' not ſeverer thail 
it deſeryes,) is very ſevere: and therefore, the irreligious good: nature 
of our modern Ages has either wholly laid it afide, or very much re- 
(. Menoch de arb. Queſt. ſtr ained it, in the Caſes puniſhable thet eby. 80 Me- 
Gal. n 354 26:31: nochius. (e) © The puniſhment of Death, by the Im- 
* "wht Law, for Blaſphemy, (ſays # ) is now grown into Diſuſe! 
« but admitting it were ſtill to take place, we underſtand it only 
* when a Man Blaſphemes of Cuſtom, and is incorrigible; not falling 
' (f) Cle Sent. L. 4 g. into it twice or thrice, but often. Clarus (f) owns 
e duo. the ſame, (but with a pious Indignation,) that Courts 
do not now puniſh with Death, unleſs the Blaſphemy be horrid, attd 
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ample. Damhouder alſo, in diſtinguiſhing upon the 
Blaſphemy, (g) f 
it muſt be utt 


BLASPHEMERS, at this Day, (h) are puniſhed ar- 
bitrarily, at 1 udges Diſcretion. And (i) the ways 
of puniſhing 


we may ſuppoſe, ) A perſon convict of Blaſphemy, 


was beheaded. | | | 
CoVARRUVIAS adds, (ö) that a Blaſphemer, 
Sou but once puniſhed, even by a Fine, hall 
not 


Crap, Il. Of BLASPHEMY: 
enormous, deliberate, malicious, intended to corrupt, and 


d of f 


(8) Damboud.. Prax 


8 to the lame | 3 that Crim. c. 65. n. 4 ly 
not raſhly, but with Deſign, of Cuſtom, and in 4 
lic manner. © The Criminal guilty of it once or twice (fays he) is not 
er to be puniſhed with Death; but ſome other way, ſevere, tho ſhort of that. 


(4) Menoch. ubi fapra. n · 
0 
a (i) Clarus. ubi ſupra. 


iffer according to the Cuſtom of Countries: as by bo- 
ring the Tongue, cutting it out, condemnation to the Gallies, &c. But 
ſometimes Death has been inflicted: as by Sentence of the Parlia- 


ment (K) of Bourdeaux, (in ſome enormous Caſe, e DOT e 


16. 


had his Tongue firſt bored, and then was burnt ; and another Criminal 


(1) covarruu. in parte JL. 
Relect. in C. Quamvis pat. 
De Pactis. 6. 7 n. 24. 


e admitted to give Evidence, in any Cauſe which requires wit- 


neſſes above all Exception: for tho the Lau does not brand him, 
there is an Infamy of Fad; the Crime he was puniſhed for, has 


Gme mind; Deciſ. 301. n. 13. 

The WISICGCOTHS 
Had a Law, which, tho' originally made againſt 
the Jews, is expreſſed in ſuch -general terms as to 
affect any other Blaſphemer. (wy) The Subſtance of 
it is, that if any Perſon ſhould Blaſpheme the name 
of Chriſt, the Son of God, or utter any thing in- 
jurious or reproachful of the Holy Trinity; the 
Blaſphemer ſhould have his Head ſporn, receive an 
Hundred ſtripes, and ſuffer perpetual Impriſonment in 
Chains. His Eſtate to be at the Kings Diſpoſal. 
e Among the FR AN K s, 


The Emperour Lewis, in the Diet at Aix la Chappelle, A. D. 818, 
made a very {mare Law upon this Subject: (u) that (7) zul tmp. in Com. 


He who ſhould be guilty of Blaſphemy, in any Ex- 
preſſions whatſoever, ſhould ſuffer Death for it; and 
ſo ſhould he who knew of any ſuch Criminal, and did 
not inform againſt him: The Governor of the City, 
neglecting to puniſh, was threatned with the Judg- 
ment of God, and the Reſentment of his Prince. 
But this was too good a Law, for the Churchmen 
of thoſe days to let continue; who under pretence 


made him infamous with all good Men. And Boerius is of the 


(m) LL. Hiſgotbh. L. XII. 
Tit. * 2.—8i quis Chriſti, 


Filii blaſphemaverit no- 
men.— vel quamlibet Injuria - 


rum Blaſphemiam in ſanctam 
dixerit Trinitatem; - Blaſphe- 
mator ipſe centenis decalya- 
tus flagellis ſubjaceat, & ar- 
dui in vinculis conſtitutus 
per petui Exilii conteretur æ- 
rumna. Res tamen ejus in 
poteſtatem Principis redactæ 
manebunt, qualiter in jure e- 
orum cui eas poteſtas confer- 
re elegarit, inconvulss perſi- 
ſtant. ¶Lindenb. P · 223+] 


Aqui c. 52. | Addit, III. 
d Capitularia. c. 84. J Si 
quis quolibet modo Blaſphe- 
miam in Deum jactaverit, a 
Præfecto Urbis altimo Suppli- 
cio ſubjiciatur. Qui verò ta- 
lem cognoſcens non manife- 
ſtaverit, fimiliter coerceatur. 
Si Præfectus Urbis hæc 
nire neglexerit, poſt Dei Ju- 
dicium noſtram Indignatio- 
nem incurrat. ¶ Goldaſtws. 
m. 3. F 229. Balux. I. 


To 
| g | : cdl. 1172 16 
of Clemency were graſping at Power, transferring the Coghizance of 


f 


every thing againſt Religion or good Morals from the Civil Authority 


to Theirs; and changing real Puniſhments to formal and affected Penan- 


Ces, 
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469 of BIAS HE M Y. TI T. II. 
ces. For they got the fame Prince, within a year, (or at moſt, a fer 
. 5 ears) after, to repeal the Proviſion abovemention- 
(o) Capit. Inglebeim, c. g. J r 
b e welter ode ul ed; or however to qualify it, by a concurrent one 
1 * K 9 . 6 Ca ELLIS 1 
Rbemiam in Deum ja&ave- rHore to their own purpoſe, in the Diet at Ingle heim, 
rit, ab Epiſcopo vel Comite | 11 | 2 5 1 
Pagi ipſius Carceri uſque ad A. D. 8 19. (as Go aftus,) or 826, (as Baluxius.) 
2 oy porter yam bh (o) There it was provided, that the Blaſphemer ſhould 
ibus proprii Epiſ- |. FIN . . . | | 7 

„ ſeized and impriſoned, either by the Biſhop, or 
Ecclefizque gremio canonice the Chief Magiſtrate of the Place; and obliged rg 
reddatur. [Goldaji. T. 3. p. 5 = 5 r f 
231. Balis. Tom. 1. col.650, do publick Penance; till the Biſhop, by his Prayers 


A had publickly reconciled, or abſolved him, and he 


were Canonically reſtored ro Communion. 
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In GERMANY, 
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We find amongſt the Laws of Tournament, made by the Emp, Henry 
(p) Hen, L. Imp. L. Ef. I. a mark of Diſgrace and Infamy ſet upon ſuch of- 


Ind. c. 1. Ludos Equeſtres in 3 | . 
— — poſthac fenders. (p ) For, ü freely, to cvery Per 


exhibendos omnibus, qui mo- ſon nobly deſcended, the Li erty of heſe Tourna- 


dd a ſti nobiles eſſent, | ; 3 
84 Peer f6quiinDe- ments, (an Exerciſe of Honour, much eſteemed in 
; ta- | 4 ate 
tem, Fidemque & Religio- thoſe Ages;) he expreſily excepts ſuch as had, either 
— 5 by Words or Actions, inſulted God, the moſt Ho- 
Tree Quales fe. I/ Trinity, or the Chriſtian Faith and Religion: 
li CIlege, ulli) (Majorum ſuo· ce 7 ſi h | | 3 2 723 
rum Imaginibus, aliiſque re- © If any ſuch as theſe (ſays he) depending upon the 
madd Ladis adquirendi Fer- 46 Merit of their Anceſtors, their Family, or any 
modi 18 9 = 3 3 
icipes fa ſe præſumerent, . . 3 ad" 
. jure ©* thing clſe, preſume x0 | in for acquiring Glory 
90s, os impoſeum v pro in theſe Exerciſes, and enter within the Ring, 
gloria quam arrogunter ipe- cc let hir Horſe be taken from him; and ſet him up- 
on the Rails (or Palliſade) of the Area, to expoſe 
him; that inſtead of the Glory which he vainly 


raverint, perpetua Infamie no- 
cc pretended to, he may be noted with perpetual Infamy. 


ws — — —— — — 
— ... 
— ES od — ah 8 
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— 
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AN 


ta ſignandos. ( Goldaſtus. Tom, © 
2. P. 41.] . 


—. 


25 Among the Scors, „ 
(7) Qi Dei Nomen, , The Mac-Alpine Laws, of K. Kenneth II, provided 


vorumve, Regis, aut Tribus | 

die Ducis, Baſphemit le that (q) whoſoever ſhould blaſpheme the Name of 
Tit, El in am ba o o bd 

[28 Boer. I. 10. fol. 200. b. God, the Saints, the King, or the Head of his Clan, 


bet panel Aeilites, ſhould have his Tongue cut out. But this, about forty 


— Judici in Dei, Divo- | EY ad 7 . 


r0s, Ge. ferre, quibus decer- Cory, (r) which veſted the Cognizance of Blaſphemy 
nerent afficiendos ſuppliciis. © GS X 60s . en atgy py 
2 2 ad In 7 he Biſbops, and left them tO inflict what P untſh- 
„ they pleaſed: If the Criminals would not ſub- 
luti impii, humanis congreſ- 


ſibus; Teſtimonium non fer- mit to them, they were to be ſolemnly C urſed, and 


; | libet 1 2 15 7. f 6-33 4 . 6 3 25 7 
cvene Magittaum. . Erconmenicated; diſcharged from all public Society ; 
Boeth, L. 10. fol. 209. a.] f ſuffered to give Evidence in any Court; nor to 
bear any Office of Magiſtracy. CFC 

TEIs is all I can produce, of Civil Conſtitutions, (within the Time 


- 


propoſed,) upon this Second Title, of Profane Swearing and Blaſpheny. 
1 a TITLE 
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Laws for the RRSTRAINT or 
PUNITISHMENT of 


PERJURY: 
| FALSEWITNESS 


E A RY is a folemn Fraud, in appealing to God for the 
Truth of what we know or believe to be falſe, the Falſpood' of 


forming what we wilfully neglect to perform. Now this is a com- 
plicated Crime; (1. ) A ainſt Gop, whoſe Power and Omniſcience is 
impudently inſulted, and his Name as wickedly profaned: ' (2.) Againſt 
the Dignity of Human Fudicature ; where the Perjury is committed in 


Courts of Juſtice, which fir to diſcover Truth, and muſt expect it ſhould 


be told them: (3.) Againſt the Common Rights of Society, the Safety 
and Properties of Mankind, which are every way expoſed to Deſtruction 
by ſuch a Crime as this. An Oath for Confirmation is the End of all 
frife, ſays the Apoſtle, Hebr. VI. 16. and there is no ſtronger Bond 
by which the Laws of Men know how to bind their Conſciences, to 
extort the Truth, and to ſecure Sincerity : bur if | this proves no Tye, 
as it does not upon an abandoned Creature, who neither fears God, 
nor regards Man; the Reputation, the Fortunes, the Liberties, the Life 
of every member of the Society, is always in danger from the villany 
of ſuch a wretched Profligate: for Courts muſt determine upon them 
by Oarhs and Evidence; when the Perjury may not appear till tis 
too late. 1 £3 0 f od von Alien mods e u 

No more needs be ſaid, to ſhew why ſuch ſhould be abhorred and 


puniſhed, both by God and Man. The great God of Truth and Ju- : 
ſtice, notorioully affronted by their falſe Appeals to him, and as highly 


_ offended at the ill Conſequences of it to Mankind, does ſometimes in 
this World puniſh them by his awful Judgments: but if the Ends of 
his Providence are a reaſon not to be ſo quick with them, he knows 
he ſhall find them ſomewhere elſe, to their eternal Ruin. However, {6 
much againſt the Light of. Nature is this Sin, that che Heathen World 
had always an Expectation of ſome ſignal Divine Vengeance upon the 
perjured. Plato Corda thus upon it in his Books De Legibus. (a) Let 
© no Man, when he calls che Gods to witneſs, be ( ) vage. „dn, geil, 
« guilty of any Lie, Fraud, or Diſſimulation, in 78. ork: pat 57, v. 


%. irons pp . gi, por- 


D d word 


s L | d 5 | 
} > Ti e 6 1 2 ve 


what we know or believe to be true, or the Sincerity of per- 


109 
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of b ERNI URN, Ge. Tir. ttt. 
To A6 fur. Hyg reakeur, cc word Or deed, if he would not be a moſt deteſt: 


5 pn Never M- Þ „ $ 

Mor 56e. J is %; „ tees © able Creatuhe in their fight: for ſuch an one he is 

Sion Nong Legs. E. . Who in ſwearing falſe oaths. makes. it. appear.he 

15. 80. l -a has no Regard for the Gods. And Ariſtotle (5) 
| , 2,9 3 4 #1 a1 TAJ . 0 3 Qs | 

IN a, could not tell how to imagine, © that any body would 


2 Toi; drbpdrou; dig up A- CC | No 41k 1 14 „ A8 | | io} , | 
8 be perjured'; as well for fear of Puniſhment from 


( Plur.Quaſt, Rom. Qu. ce God, as of Diſgrace among Men. I might add 
* bs nts I. 2. Plutarch (c), and Citero (4); as well as Heſiod (e), and 
(e trete Bier v. 38, 35, others of the Poets: but it was a general Notion 
40. and fo agreeable to the Belief of a God, that they 
could not miſs of ir. 7 
So prevailing was this Apprehenſion, of the certain Vengeance of 
Heaven, ſooner or later, upon the perjured, that during the tintes of 
Heatheniſm, ſome Governments, (that of the ancient Romans for one, 


however in ſome leſs flagrant and leſs miſchievous Inſtances, ) were content 
to leave them to the een of God, without any other Puniſhmenr 


from Men thin perpetual Infamy. But this was not the Practice every 


where, or in all Circumſtances; as will appear in its place, Give me 
leave the mean while to ſuggeſt: that tho the Opinion which all Govern- 


ments have had, of the Veneration due to Oaths, and the force they 


ought to have upon the Conſcience, is very right and juſt; yet the 
impoſing them pon every. Occafion, as thinking they can have no ſe- 
curity without them, has unhappily proved the means, (and is likely 
ſtill to do ſo, except with thoſe few that have more Religion than the 
generality,) that they have no Security with them; for the multiply- 
ing of Oaths, is the direct way to multiply Perjuries. Not only, be- 
cauſe the more of them are taken, there are the more that may be 
broke: but becauſe it naturally tends to wear off the Impreſſion of Re- 
verenice upon the Mind when they are taken; eſpecially too, when they 
are given with as little Solemnity, as if the Impoſers had no Reverence 
for them themſelves, and hardly ſeem to expect they ſhould be kept. 
A very Wiſe Man in Antiquity, when he formed his Scheme of Laws, 

(f) Plato de Legibus. I. (F) allowed but few Oaths to be adminiſtred, either 
1 . . to Civil Officers, or in judicial Cauſes; that the 
Majeſty of them might not be proſtituted, nor ſuch numbers of People 
forſworn, as probably would, if they were uſed too freely. And we 
have a Chriſtian Lawyer complaining, tho he could not remedy the 

(0 Noſtris domeſticie Go. Matter. Stiernhook, the Swede, (g) ſpeaking of the 
this jurandi neceſſis, non frequency of Oaths, in Compurgations & c. ana 


moi 40 & ane 1 os, fir their Gothic Anceſtors, lays; © That this nece 
7 maxim adverſe. Aide. © impoſed of Swearing, along with other Methods 
Remains more pech of proof, and even in preference to them, was 
| henden Leer ©, begun indeed from a Principle of Religion, but 
vetuſts, L. x, c. 9. p. 17). J Cc is very pernicious to it: for Oaths have little 
ee regard, when they are made fo common, and only ſerve to intro- 
ͤduce by Cuſtom a Habit of unſcrupled Perjuries. 
I ſhall now no longer detain my Reader from what may be found 
_ (within 


(within the Times I charge my ſelf with, ) of the various Puniſp- 
ments aſſigned for this Crime by National Laws and Uſages: but 
for , Method's fake, 1 muſt diſtinguiſh as the enſuing Chapters 


lead me. 


CHAP; I. 


Of Perjuries in Law, where the Plaintiff or Defendant 
is called upon his perſonal Oath. 


Amongſt the HzeBREws, 


HE Law of God prohibited, from the very firſt, all kinds of 
| Perjury, by theſe two general Texts: Exop. XX. 7. Thou ſhalt 
not take the name of the Lord thy God in vain; for the Lord will not 
bold him guiltleſs that taketh his name in vain. And LEVIr. XIX. 
12. Te ſhall not ſwear by my Name falſely; neither ſhalt thou profane 
the name of thy God: I am the Lord. But theſe preſcribe no Judicial 
Puniſhment. We mult look, therefore, to particular Caſes: And in 
that before us, it ſeems to have been expiated by Sacrifice and Reſtitu- 
tion only, with a penal Addition of a fifth part of the value to the 
perſon injured. The Law for this is in e 
LEVIr. VI. 2, 3, 4, 5, 6, 7. If a Soul Sin, and commit a Treſpaſs 
againſt the Lord, and lie unto his Neighbour in that which was delivered 
to him to keep, or in Fellowſhip, [i. e. in Dealing or Partnerſhip,] or in 
a thing taken away by Violence, or bath deceived his Neighbour; or hath 
found that which was loft, and lieth concerning it, and SWEARETH 
FALSELY; in any of all theſe that a Man doth, Sinning therein: Then 
it ſhall be, becauſe he hath Sinned, and is 8. 9 that he ſhall reſtore that 
which he took Violently away, or the thing which he hath deceitfully got- 
ten, or that which was delivered him to keep, or the loft thing which he 
found, or all that about which he bath ſworn falſely; He ſhall even re- 
flore it in the principal, and ſhall add the fifth part more thereto, and give 
it unto Him to whom it appertaineth, in the Day of his Treſpaſs-Offering ; 
[ or, as the Marginal Tranſlation reads, in the day of his being found guilty.) 
And he ſpall bring his Treſpaſs-Offering unto the Lord; a Ram without 
blemiſh, &c. And the Prieſt ſpall make an Atonement for him before the 
Lord, and it ſhall be forgiven him. RY 
'TH1s Oath was purgative; either voluntarily taken by, or impo- 
fed upon the Defendant, to clear himſelf: and it % Sd, de Synedriis L. 
was (h) in Caſes of things depoſited, or committed b 11. P. 913 
to Truſt; or of the Nature and Conſtruction of ſuch things, as what 
was borrowed, ſtolen, or found; and in things which the Lawyers call 
fungibiles, i.e, ſuch as conſiſt in Number, Weight, or Meaſure; as money, 
Corn, Wine, Oyl, Sc. Tho Mr. Selden's Authorities are poſitive, 
that Scourging was not inflicted for Perjury in theſe Caſes, yet Hottin- 
D dt” ger, 


Se Of PERJURY; c. TT. III. 

In Plaintiff or 6) Jie explitatyr iv Codice ger, () from R. Levy Barcelonita, affirms it aue 
ndant, " Schebhuoth, quod qui falss 8 3 any br. Se 9 ; 

ee, ee eee and chat becauſe che Criminal ranſgreſſed two ne 

8 cov le , ok — gative Precepts, Thon ſhult noi furar ee wy 
; 


tum; quorum mac» Name, and Te ſhall not lye one to another. Indeed 


Ne per nomen meum juretis 


Jain, Bos ee Jews made very free with this Puniſhment, in 


quiſque in proximum ſuum , | i ws | 

Le uhique & ſemper. the caſe of Negative Preceprs where the Law had not 

ri 3 „& ad abnegan- aſſigned any. (k) Mr. Selden himſelf reckons up 

ular, — Propter gravitatem above to hundred ſuch Caſes; and Perjury for one 
| _— erJu 

Ian ven f. Hong. Of them: but he elſewhere excludes thoſe Inſtances 

Jus Ebrzor. p. 349, 359) of jt which we bave now under conſideration. 


(k) De Synedr, L. 2. c. 13. f | ; | 
p. 546. uſque ad p. 563.) However, ſuppoſing them expiated by Sacrifice, with- 
out any puniſhment from the Magiſtrate, the Crime was looked upon 
„ 1) Seld. ib. I. 2. c. 11. 5. AS Very great; (1) © becauſe there is in it a Profa- 
$15- . nation of the moſt holy Name of God, which they 
& eſteemed the moſt grievous of all Sins. And this is to be obſerved 
in general ; that whether Sacrifice or Scourging was to follow, the vio- 

(m) Seld. ib. p. 506. lated Oath (m) muſt have been ſuch only, wherein 
the Name, or ſome Cognomen, (Periphraſis, or Deſcription) of God, 


was either expreſſed, or tacitly implied. 


* 
U 


In the Reman Civil Law, 


— — 


— 


r — — 


We find but little to our purpoſe upon the preſent Chapter. Ulpian 
indeed has told us; that, in pecuniary matters, if a Perſon were ſworn 

by the Emperour's Genius, that he ought not to pay ſuch a Summ of 
Money; or that ſuch a one owed him ſo much; or that he would pay 
what was required within ſuch a time; and proved perjured in any of 
theſe; the then Emperour and his Father had ordered, He ſhould be 
beaten with Clubs, a Cryer publickly at the fame time admoniſhing, 
Swear not raſply. 
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609. ff. De Furcjurande.(L. SI quis juraverit (u) in re pecuniarid per Genium 
12. Tit. 2.) 1. 13. Si duo. F. 6. HE Ts 5 . | 
NR Principis, dare ſe non oportere, & pejeraverit ; vel 
dari ſibi oportere ; wel intra certum tempus juraverit ſe ſoluturum, nec ſol- 
vit; Imperator noſter cum Patre reſcripſit, Fuſtibus eum caſtigandum di- 


mittere, & ita ei ſuperdici pms wi bub, i. e. temerè ne jurato. 


By the Emperour and his Son, I ſuppoſe he means Septimius Sewe- 
rus and his Son Caracalla; who reigned jointly till A. D. 211. and 
the latter ſurvived till A. D. 217: berwixt which years, tis probable 
Ulpian wrote his Books Ad Ediffum, from whence this Paragraph is taken. 


THz next Conſtitution, (and the only one remaining, fo far as I 
have diſcovered,) is that of Honorius and Theodoſius; which ordered, that 
Perſons of Quality, [ Ilaſtres,] ſworn to Appearance upon any Civil 
Action, and not appearing by themſelves or Advocates, ſhould be puniſt- 
ed at Diſcretion of the Court; and upon like Oath and Failure on any 
Criminal Aecuſation, ſhould be degraded from their Dignity, of which they 

| had 


> 


had ſhewn themſelves unworthy. * In pecuniariis quidem Caufis (0), fu I 2 * 


per poſſeſſione 20 ad e0s pertmentium, Fudex co. (e) Cop. 1. 1 Tie. 1. De 
pet ens, quod etiam 7 uris Auttoritas, & rei qualitas Płniaiibus. b 17. Quotiens. 
ſuggeſſerit, ordinabit. In criminalibus verd negotiis, Dignitate quoque, 
qud ſe per ſuum videlicet Perjurium indignos efſe probaverint, ſpolientur : 
ut in eos, utpote illuſtri dignitate per ſuum facinus privatos, inconſulta 
etiam noſtrd pietate, Fudicibus Legum ſeveritatem liceat exercere. 


In the GREE x Empire, 1, 
Their Baſilica (p) retained the Law of Severns and * nn 
5 | Furejurando. I. 13. H. 6. 

Caracalla, cited before from the Roman Digeſt: but | 


it muſt have been altered by ſome later Conſtitution of their own. 
For the Practice of their Courts in puniſhing all ſorts of Judicial Per- 


jury, ſeems to be given us in this ſhort Paragra 
of Harmenopulus. (q) © Wholoever by order of LO 
« Court, or at the Demand of his Adverſary, ſhall 


cc take an Oarh in the Church upon the holy Evan- 


« geliſts, and ſhall be afterwards convict of Perjury 


(q) *O on da, Vip, = 
t Aero Th Anden, pups 
ix d inxAnding F e. 
v iParlo © dvahſi dor, Im- 
ebe d ir mire tAvy oe, 


YAwoxozertidtw, To curd voy” 


im Kgproew. Harmen, L. 1. 
Tit. 7. n. 21, 22. 


« therein, ſhall have his Tongue cut out. And this 
«ro hold upon the Perjury of Witneſſes allo. 
1 88 Amongſt the Lo BAR DS; hy 
( LL, Longobard. L. I. 


Their King Luitprand, in the 2 1fl. year of his Reign, f. 8. f. . Kaul, de, 
provided, (r) © That if any perſon, not having the Dei immemor, pro cupidita- 


ä a te terrena, vel propter qua- 
cc Fear of God before his Eyes, ſhould for the fake lemcunque rem, feiens per- 


| it, — amittat ipſam 
« of Worldly Covetouſneſs, [to get, or to retain, ., = 


tionem perjuravit. Inſuper, 


ſuppoſe, what did not of Fm belong to him,] Een Gs Sn 


« or on any other account w | r 
| | gild ſuum ei cui i - 


« ingly perjured ; He ſhould not only loſe the thing vari. (Linden 2.67. Be 
ce in —_ to his Adverſary, but pay him alſo "© 7 ” 


« one half of his Weregild, (or the Valuation of his Life,) for the Crime. 
The SAL1c Laws 


Have one, which affects the Principal, and ſuppoſes him fworn, as well 


as his Witneſſes; as will appear, when we give it at large in the Caſe 
of the latter; and appoints, (s) that the guilty per- 


(s) LL. Salic. Tit. 30. [Lin- 


ſon ſhall forfeit fifteen Shillings of their Money, be- . P. 360] hg. 


ſide Damages and Coſts of Suit. 


The FRISIAN Laws 


Provided, (f) © that if a Man, [the Plantiff, or De- 
« fendant, ſuppoſe, | had taken a falſe Oath, he 
© ſhould pay his Weregild to the King, and with 
cc another Weregild redeem his Hand, (which other- 
* wile, it ſeems, was to be cut off:) The Witneſſes 
* on his ſide, were each of them to pay his Meregild. 


What this payment was amongſt the Friſtians, ſee p. 
in the caſe of Rapes. 


(i) LL. Fri: Tit, 10. Si 
quis Homo ſuper xeliquiis 
Sanctorum falſum Sacramen- 
tum juraverit, ad partem Re- 
gis Weregildum ſuum compo- 
nat, & alio Weregildo Manum 


ſuam redimat : De Conjura- 


toribus ejus unuſquiſque We- 
regildum ſuum perſolvat. 
[Lindenbrog. p. 495. _ 
176. of this work, 
CHAP. 


natſoever, be know- — componat medium li- 


213 


ex ITE 
Je 

r 

. e 


214 of De AJ UA v G. Tir. III. 
CHAP. II. 


Of Perjury in Covenants, Tranſactions, 
extrajudicial. 


The JE W S, 


8 has been obſerved on other occaſions, had Cuſfoms among 
chem, which ſupplied the ſilence of their written Law: wy 
theſe provided as follows upon the Subject of this Chapter. | 
I. THz y had a puniſhment of private Infliction, and yet not diſcre- 

(%) Selden. de Synedriis, tionary. For he who heard a perſon (u) ſwear falſe. 

L. 2. c. 11 P-497- ly, (and it appeared to be knowingly,) by the name 
of God, was obliged to Excommunicate him, or liable himſelf to be 
Excommunicated. What that was, and the Form and Effects of it, 
ſee Tit. Blaſphemy, &c. Chap. I. Profane Swearing. 85 
II. THEY had another of public Authority: for He who was guil- 

(w) Pejerans, falsò jurans, cy of falſe Swearing might be Scourged. (w) This 
an. was when a perſon wilfully forſwore himſelf in (x) 
(ﬆ) Sel, De Pleo p. Converſation, whether the Oath were promiſſory ot 


na defuncti. ( Prolegom. p. 


11.) Seld. de Synedr. L. 2. aſſertory. Inter confabulandum, ſays Mr. Selden: which 
c. 11. p. 503, 504. Hotting. | G | 

| Jus Ebrzor. p. 352. muſt hold much more ſtrongly, in the Caſe of for- 

mal Contracts, Covenants, and Agreements {worn to, if it held 1 


falſe Oaths in ordinary Diſcourſe, becauſe more depends upon them. 
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Amongſt the Ancient ROMANS, 


« An Oath was ever eſteemed a moſt inviolable and ſacred thing; 
(5) Calli Nod. Attic. L. “ as both their Manners, and their Laws make e- 
7. E. 18. „ vident, ()) fays Gellius. Who to confirm it, 
tells a remarkable Story, of certain Roman Captives, ſent back by Han- 
nibal to negotiate an Exchange of Priſoners; having firſt ſworn them 
to return to his Camp again, If the Cartel were not agreed to. The 
Senate, when they came to propoſe the matter, rejected it; and Eight 
of the Ten that were ſent upon that Errand, returned according to 
their Oath, the other Two ſtaid behind, upon this pitiful Evaſion, 
that they had no ſooner come out of the Enemies Camp ſome Di— 
ſtance, than they returned into it again, as if they had forgotten ſome- 
what and then went on their Journey. But this was looked upon in 
general at Rome, as ſo bale an Action, and ſo ſcandalous a Fraud, that 
they were deſpiſed and hated by every body; the Cenſors branded them 
with the utmoſt Infamy ; and it was moved in the Senate, tho' it did 
not pals, to ſend them back by force: They were ſo mortified howe- 
ver, by univerſal Contempt and Deteſtation, that they killed themſelves. 
TULLY gives the like account with Gellius, of the Eſteem and Re- 
(0 Nullum enim vincu- Verence of an Oath amongſt his Countrymen. 
lum ad adftringendam Fidem (2) cc Our Anceſtors, (gays he) knew no Bond ſtronger 
Furejurando Majores arctius n 
eſſe voluerunt. Id indicant “ to ſecure Fidelity than an Oath. This the Laws 
= [rl 109g — cc of their Twelve Tables ſhew; their ſacred Rites ; 
| cc theit 


cue M e u 34 Get! 


Animadverſioneſque Cen- cin. 


ce as alſo the Severity of their Cenſors, who were in ae i c 
« nothing more diligent, chan in che Cognizance Seni quim de jurejurando 
c they took of Perjuries, What Law of the Twelwe — * 
Tables he refers to, (beſide the Caſe of Falſe-witneſs,) I know not; 

unleſs that was one of them, which Tulvius Urſinus ( Fulv. Urſin, Ad _Leges 


| Reg. & XII. Tabb. Ad Ca 
(a) ſeems rather to have formed from the words of _ Aut d gy 


Tully, chan really to have tranſcribed from any Authentic Collection 
of them: Fouris jourandi ad ſtrincendam Fidem maxſuma vis eſtad. And 
as to the Judgment of their Cenſors, it went no farther than Infamy. 
The Roman CIVII Law. 

That paſſage of Ulpian, which I had occaſion to cite more largely in 
the foregoing Chapter, Si quis juraverit, &c. may (4) I Dr Furcjurands. 
reach the Caſe of extrajudicial Covenants, for pay- 3. / «we. $. 6. Sl gui. 


ment of Money at a certain time, if ſworn to by the Emperour's Genius. 


and the Puniſhment was Beating with Clubs, } 

Bur it is thought, that the Roman Princes before Arcadius and 
Honorius, (whoſe Conſtitution we ſhall fee preſently,) had no concern 
ar all for cenſuring Perjuries committed by the name of God; conchud- 


ing, that as the Affront was there immediately to Him, he himſelf 


would aſſuredly and ſufficiently revenge it. This is grounded upon a 
Reſcript of Alexander Severus, beginning with theſe _ (<)Cov. De abu. cred, & 
Words, (c) Jurisjurandi contempta Religio ſatis Deum e 7919 
Ultorem habet: which do, indeed, ſeem to imply as much; and pro- 
bably it was their Rule in extrajudiciat Caſes. However, it may be 
worth our while, ſince it comes in our way, to read the whole Con- 
ſtitution, with the Hiſtory and Occaſion of ir, and the Opinion of 
Lawyers thereupon. Thus it runs: ne en n ene 
IMe. Alexander A. Felici. Furisjurandi contempta Religio ſatis Deum 
Ultorem habet. Periculum autem Corporis, vel Majeſtatis Orimen, ſecun- 
dum Conſtituta Divorum Parentum meorum, etſi per Principis venerationem 
quodam calore fuerit pejeratum, inferri non placet. i 45 18 
SrrrAxus, the Scholiaſt upon the Baſilicon, gives us the Oc- 
caſion of the Reſcript (upon the Authority of Patricius Heros, ) thus. 
« A certain Woman, upon Differences that (d) aroſe (% v.44. in Beba, L. 
ee betwixt her and her Husband, ſwore by the Em- * Tit. 5. L— 
« perour's ſafety, that ſhe would never be reconciled to him again: 
bur repenting of this afterwards, and being deſirous of Reconcilia- 
tion, ſhe got one Felix to ſend her Petition to the Emperour; to 
« diſpenſe with her Oath, (we muſt ſuppoſe,) and not to puniſh her 
if ſhe broke it: for Perjury in this form was liable to an Accuſation 
of Treaſon; (ſee the Note hereupon in Van Leeuwer's Edit. of the Corp. 
0 Civ.) or at leaſt to Corporal Puniſhment, (as the Reſcript its ſelf 
ints,) by the Law of Septimius Severus and Caracalla, | fi quis jutave- 
rit, &c.] cited from Ulpian before. 2 ot: 
Now it is plain, by the Caſe, I. That the Emperour ſpeaks of ex- 
trafudicial Oaths, and Perjuries z which are referred to God, becauſe 


A 


cc 


cc 
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fa cron the Adjuration was by Him, and the Affront was principally offered to 


&c. xtra juili- 


tial. 


Penis. | by admitting Purgation of the neglect or delay of perform- 


of Dine v, Ge. TT. Ulz 


Sen pen 305 him; therefore the Laws took no notice of them. 
1 tinet, u 5 20 ine. * . 4 
aal. er onto fi njuria Thus Boerins (e) interprets. II. That it is, where 
proximo. Covary. I. Releft. the Perjury was not to the Prejudice of any body. 
de Pactis. c. Quamvis pa- LEE | END ; | | 
dum. $. 7.0.2 To this (F) Covarruvias reſtrains it. III. It holds, 
where the Oath was made raſbly, and in a Paſſion. Thus Stephanus the 
0 Menech. de arb. Oft. Scholiaſt | gloſles upon it. And thus Menochius (g) 
Cal. 319. n. 23. gives the ſenſe of it: Qui per Iram pejerat, quoad 
anime penam Deum ultorem habet; quoad pænam corporis non punitur : quod 
procedit etiamſi per Principis venerationem pejeret. James Gothofred (h) 
(b) Per caloremadmifſoPer- Alſo interprets the ſame way. Menochins (i) however 
impon! Judicial, un Judi avers, that Perjury upon raſh and paſſionate Oaths, 
cio adrmiſſo, (Goth. in Cod. | li 
cio admilÞ. (Gab. in g may be puniſhed extra ordinem; not corporally, but 
(i) Menoch.ubi ſupra. n. 3a. in a milder way at diſcretion. 


WE come now to the Law of Arcadius and Honorius, A. D. z 95 . 


And that provided, that if any perſon act contrary to Covenants or 


Agreements, entred into without force, and ſworn ro by the Name of 
God, (the laſt Paragraph extends it alſo to thoſe ſworn to by the Empe- 


rour's Safety ;) either applying to the Law, or petitioning the Prince 


againſt the tenor thereof; or not performing what was engaged for: 
He ſhall not only be infamous, and pay the Penalty of the Articles; but 
loſe all right of Action, Property, or Claim in the thing diſputed ; and 
forfeit to the innocent Party whatever Advantage he has received, or 
(% Cov. L. 2. Tir.4. De might receive from ſuch Covenant or Tranſaction. 


 Tranſadionibus, 1. 41. S quis. (f) Si quis major Annis 25, ad wer ſus Palta vel Tranſ- 


actiones, (nullo cogente imperio, ſed libero arbitrio & voluntate confettac,) 
putaverit eſſe veniendum; vel interpellando Fudicem, vel ſupplicando Prin- 
cipibus, vel non implendo promiſſa; eas autem, invocato Dei Omnipoten- 
tis nomine, eo Aulłore ſolidaverit : non folum notetur Infamid, verumetian 
Actione privatus, reſtitutd pand que pactis probatur inſerta, & Rerum 


proprietate careat, & Emolumento quod ex packione vel Tranſaftione illd 


fuerit conſecutus: Itaque omnia eorum mox commodo deputabuntur, qui in- 
temerata patti Jura ſervaverint, Eos etiam hujus Legis vel jactura dig- 
nos eſſe jubemus, vel munere, qui nomina noſtra placitis inſerentes, Salutem 
Principum, Confirmationem initarum juraverint eſſe Pactionum. This Law, 

1) Fac, Gothofs in k. lg. ſays (7) Got hofred, took place; where, upon receiv- 
in Cod. Theod. ing a Conſideration, Suits commenced, or likely 
ſo to be, were dropt, and matters made up by Agreement: for in 
theſe Caſes, there was uſually the Interpoſition of a ſolemn Oath. But 
it extended not to other Contracts, as in Truff, Partnerſhip, ſelling, 
letting to hire, &c. However, he ſays it extends to Stipulations, and 
formal Engagements; wherein an Oath was uſed to be taken. Alciat 
ſeems afraid it ſhould be ſtretched too far; and therefore take care to 

(m) Akut. in k legem, remind us, (u) that the Canon Law, (elpacally with 
n. 8, 10, 11. the help of ſome bigotted Canoniſts,) has made rhe 
Conſtitution altogether 1 2 3. qu. 1. c. Apud. c. ſuam. De 


ance, 


ance, Oc. in the Spiritual Court; and ſome have gone ſo far, as tc In Cn, 
. di 7 EF ap Soo nde &c. extra judi- 
inſiſt, that caſes of Perjury are at preſent cognizable only there, and not cui 

in ſecular Judicatures. Sap 1 


Tus much for the Civil Law: our next view muſt be amongſt 


The ENGLISH SAXONS. 


AND with them we find but one Conſtitution, „ Er. Ae K. c. 1. 
5 5 ? Imprimis, (ut quidem eſt ap- 
of K. ALFRED „ (about the year, 8 74.) that looks prime neceſarium,) Furicju-, 
Tied * £ h randi & dati pignoris Religio- 
toward our preſent purpoſe. (n) c Inthe firſt place, nem, omnibus Mud ac dil 
ce ({ays he, ) as it is highly neceſſary, we recommend N41 pt 
« the ow. of Oaths and Contracts to be ſtrict- dat, wecie prallt. b. 
cc jy and diligently obſerved by all Men. If any 5 Frimaſque fuar oe 9 

| | X : Amicorum fidei concredito ; ip - wn 
cc 1 1 has engaged for what he may juſtly and 4 e regiats 40 | 
; Hitor : ſubi - | 
« [awfully perform, and does not perform it, let A quad F Eoiſcopus 4 j 
« him deliver up his Arms, and all his Fortunes, in go ner = Aqui 
cc 4 | 7 : 7 vincliſque conſtrictu pel- 
Truft I and fu rrender himſe If a Priſoner 70 ; the King, latur, TS & + 4, 2 — 
e for the ſpace of forty Days; in the mean time to un- nib muldtator: Ec fi con. 
7 . | | tumaciter reſiſtendo mortem 

« dergo ſuch penance as the Biſhop ſhall think fit to 


occubuerit, Solutio æſtima- 


« enjoyn him. If he does not all this voluntarily, 4 gu- non cho. Si fg 


ec hut muſt be compelled by force, He ſhall abſo- tea bend, dad. 
te Jutely forfeit both his Arms and his Eſtate: And ö 
« if in obſtinate Reſiſtance he be ſlain, nothing ſhall 4%. p. 34. Lambard. p. 229 
« be paid for his Life. If he eſcapes by flight, let him be outlawed, and 
jn all the Churches of Chriſt, excommunicat eld. 


The TuR k 1s H Alcoran 


Has as follows, (o) * God ſhall puniſh you for % Assa, drow. V. to 
«. your Oaths, if you obſerve them not. The Sa- Wand the End. 
< tisfaction of an Oath not accompliſhed, is, to give food to ten poor 
ce of your Religion, and to Cloath them; or to enfranchiſe a Slave, 
ce that is a true Believer : He that is deſtitute of means to perform this; 


<« ſhall faſt three days immediately ſucceeding. 

ac CHAP. Ih 

of Falle-Wirne, or Perjury teſtimonial: 8 | 
7” Amongſt the Jaws, Rs mals 


ulis Crime fell under various Conſiderations, according to the 
Subject matter of the Perjury. Sometimes it was expiated by 
Sacrifice. LEVTT. V. 1. If a Soul fin, and hear the voice of | ſwearing, 
(i. e. hear himſelf adjured by the Name of God, which was their way 
of giving an Oath, ) and is a witneſs, (or called to be witneſs in a Cauſe,) 
whether, he has ſeen or known of it; if he do not utter it, then he ſpall 
bear bis Iniguity; i. e. ſhall offer ſuch a Sacrifice for Atonement, as is 
E e pre- 


x 


raf uuf. 


* - 

p, . * 
. | 
* 

N 

. 
"WY * 0 
51 
* 


of *Þ $84 UA Y, „ aral 


preſctibed v. 6, 7, ec. Bur this | may ſeem, perhaps, to bear rather 
upon the Caſe of refuſing to teſtify at all, when ſo adjured, chan te- 
ſtifying falſely; (tho in that too there was doubtleſs a Petjury; the 
Adjuration being an Oath impoſed upon him, and in Conſtruction of 
their Law an Oath taken, to ſpeak all that he knew of the matter: 
we muſt have recourſe therefore to their Cuſtoms. Sis | 
SoM Inſtances of Perjury teſtimonial were puniſhed by Scourging; 
(2) Miſe, Tit, Maceeth. c. as is plain from the Miſna : (p) viz. where falſe Te. 
. ſtimony was given againſt one of the Sacerdoral 


Race, upon a Tryal de natalibus puris, vel inquinatis; or in behalf of 


a Murderer, that his Crime was only Chance-medly, | qudd imprudent 


quempiam occiderit;] or in Teſtimony upon Attions of Debt. Which 
Paſſages in the Miſna have given me reaſon to apply this way another of 
Mr. Selden; where ſpeaking of thoſe Laws, Levit. V. 1. and VI. 5. the 
Perjuries againſt which, he tells us, were not puniſhable by Scourging, 
but Expiated by Sacrifice only, he ſeems to except the loving Ca- 
(% Ubi pereborur Fundus ſes: (7) When the Trial was upon the Rig t of 
Serus, Spographe; aut que- Lande, the propriety of a Servant, the Validity of 
ris five inquinatis; ſeu de re 4 Writing, Bond, or Note under Hand ; or in Caſes 
gd, aut Genius, enn dau. de natalibus puris vel inquinatis, whereupon depend- 
Hd. L. z. e fl f. is. ed admiſſion to the Prieſthood; or concerning any 
5130 thing well. or ill done. By which laſt Clauſe, I un- 
derſtand, that all Criminal Accuſations, and the Evidence concerned in 
them, proved falſe, ſhould not be expiated by Sacrifice, but puniſhed 
by Scourging, or Death, or otherwiſe, according as the Perſon accuſed was 
to ſuffer upon Conviction. . Which brings me to that famous penal Law. 
Dur. XIX. 18, 19. If the Witneſs be a falſe Witneſs, and hath 
teſtified falſely againſt his Brother; then ſhall ye do unto Him, as he had 
thought to have done unto his Brother: So ſhalt thou put the evil away 
from among you. W 2% „% 
4") Maimen, More ler. Ur o this, Maimonides ſays, (r) If the falſe E- 
466. viclence would have touched the Life of him that 
was accuſed, it ſhould be puniſhed with Death; if it were a' Caſe of 
Scourging only, with Scourging ; if the Damage would have been the 
payment of Money, then by the payment of the like Summ of Money. 
The Jewiſh Doctors however diſtinguiſhed upon this Rule, and intro- 
duced ſome Exceptions in practice, which may be ſeen in their Miſna, 
Tit. Maccoth. c. 1. Particularly, that the Falſe-witnefſes were not pu- 
niſhed, unleſs Sentence had been paſſed upon, or Judgment given a- 
gainſt the Perſon to whoſe prejudice they ſwore, ($. 6.) Nor, becauſe 
one Witneſs was not ſufficient in Law, could any one Witneſs be found 
guilty of Perjury, unleſs all the reſt of them were found guilty too; 
(F. 7. & Seld. de Syneur. L. 2. c. 13. p. 574, 575:) In pecuniary Cau- 
ſes, and with regard to the Reffitution (as my Author calls it,) If the 
(*) Sed de Syncdr. L. 2. falſe Witneſs (*) was not able to pay, he was beaten ot 
3 ſcourged. There was no need of the witneſſes hav- 
ing been preadmoniſnec. . nei n e 
| BESIDE 


pe == 16 
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BES1DE all that has been ſaid, thoſe who were. convick of Perju-7 mens 


mous, and not admitted to cheit Oaths * 6) in (9 All ib c 12. p. $20) 
any Courts of Juſtice, . (becauſe it was reaſonably preſumed, they would 
again forſwear themſelves,) till they had been publickly ſcourged for 
ir, and done penance ; for this reſtored their fame. 
AMONGST the Heathen Nations, we will go firlt to 


Meß 
And there, ſays Diodorus (1), c the Puniſhment of ,, g .; ir, 4. 
Perjury was in all Caſes] Death: as a Complica- . d berg a neg 
< 1 - EM, ; - # $1 , 66 0 TH PE M526, OST 
ce tion of two of the greateſt Crimes that can be Sen Sus n Git 
. k : dne, 7 : Th 
« committed; Impiety towards the Gods, and ſub- my ad ia erg. 


te yerting the ſtrongeſt bond of Faith amongſt Men. N e Oe 


Ar AT HEMNS:: 


Both the Actuſer ind Witneſſes being ever upon (7) aww Them. Atte 


Oath, (2) as we learn from Meurſius and Petitus , |: * 3 


FR 


C. 
their proceedings againſt either in the Caſe of falſe At.L-4.Tit5; De Teſtibus, 


Evidence, are but, in other words, a Proſecution of Perjury. 
THEIR way was there, for the Perſon. who would alledge he was 


injured by ſuch Evidence, to bring bis Aion [Pwipaprogut Sy] againſt 


the Witneſſes themſelves, and another, (Kavonxwar) againſt him that ſub- 
orned, produced and employed them; the Conſequence, if he proved his 
point, was a ſevere Fine. So'Demoſthenes (w). d My (e) Sash habe, ee 
« Lords (ſays he,) our Laws ſeem to have provid- 2 278, dard iii 


0 Toy & z6av% erod\Mvres mil; A 5 
6 ed very well, in admitting, after Judgment, a , "im 


© - N . . \ ; "i 3 3 * $9 YR * 
« farther Conteſt, upon Proſecutions of falſe Te- 2s 5 e g dee 

3 1 „ e ele be, x imorizo mel r 
te ſtimony : that the injured Perſon impeaching the eee rhe ee Ti 
ce Evidence, and I himſelf to you, and Try tr e We, mes 


| 75 ran, Many A I.” Tay 

proving that the Witneſſes have ſworn falſely in nmr" rA 

the Cauſe, may have his Action, both to bring 5 r 
, | 1 OF „ ray ln, wa 

« Them to Puniſhment, and the wicked Arts of 

0 


* 


0 


A 


cc 


. Lin) * 


Him that produced them. Upon this Conſidera- Bages Le va 


Weed bo: | ei Mos yn 
« tion it is alſo, that if the Complainant fails in „, af g 2 . 
« making good his Suggeſtions prod them, the ee lege en. 
k er td | emoſthenes in Euer gum. p. 
« Laws ſet a leſs Fine upon Him; leſt people ſhould: 10. 
be diſcouraged from proſecuting ſuch Perjuries, by the greatneſs of 
the Penalty ¶ upon not making them out.] But on Them, if they 
be caſt, and in your Judgments duly. convict of Perjury, there lie 
Heavy Puniſiments : i. e. Infamy, and a ſevere Fine. How great 
the Fine was uſed to be, I know not: only we are (x) Mei Them, Attica 
told, (x) chat in caſe of Perjury upon àn accuſati- D <1 p.6 

on of Theft, it was a thou ſand Prac hmm. 8 
As to the Infamy, Petitus tells us of it; and tha 


A 


* 


c 


A. 


.C 
cc 


cc 


mous could not be admitted to teftify in any *Cinſe, is laid down in 


k. 


pn Iz To nArdes dmr ν,ẽe 


t ſuch as were infa- 
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p: 153. 


In Civil Cauſes. 


of Þtxjzvny, &. Tk. . 
rium, 0) de. de Lag, e. $, x, Tr. de Teftibus in the fame: Aucher h). Not 


7 De Teſtib. &in Com- 


e Þ. 260: could any (*). Sollicitation be made for reſtoring 


185 Petit. ibid. L. 4. Tit. 9. 


them to their fame, but upon the Votes of atleaſt 
Six Thouſand Athenians giving leave, and then, che Supplication muſt 
be referred to the Senate. 
ver this legal Infamy ſeems to have been the Conſequence only 
(2) nh, Ora. De of a third Convittion (2), by what Meurſtus has 425 
WA. P. 


208. Edit. Hanoviz, from Andocydes; Ododi reis Jeudb pre S 4. 


9 ανο YOU), 


Amongſt the INDIANS, 


5 one convict of Perjury, had his Fingers and Toes cut off. "Strabs. 
Ws 8 fol. 129. b. Alex. ab Alex. L. 6. c. 10.] 


5 The PISIDIAN s, 
Threw him headlong from a Rock. [Alex. ab Alex. ibid.] 
Wich the SCYVTHIA Ns, 


% Herocbtus in Melpom. Fe was to be beheaded. (a) Their Kings, when- 
ever they were ſick, had a fancy, (at leaſt their 
8 yers, when conſulted upon it, made them believe, that ſome 
of their Subjects had {worn by the Royal Throne, (the Oath moſt ſacred, 
and moſt uſed among them, ) and was perjured; whereupon Inquiſition 


Was r made for the Offender, and He puniſhed. 


The Lycians, 


Win uſed to ſell ſuch Villains zo Slavery, and conficar all their E- 
ſtate. | Heraclides Pont. De Palitiis Gracor, | 


CHARONDAS, Legiſlator of Thurium, &c. 


Appointed Actions, or Indiftments of Falſe-witneſs: and was the kt 
that took much notice of this caſe; as Ariſtotle tells us, De Rea L. 


. 


* Ancient ROMANS, 


r Had a Law in their XII Tables, (ö) which el 
ſum, 1. 38. & apud Fac. Go- Criminals of this ſort to be caff down headlong from 
thofred. Tab, VII. I. 6. §. 2. 
the Tarpeian Rock: QU1 FALSUM TESTIMONIUM 
DIXERIT, E SAXO TARPEIO DEJICITOR. But this, after ſome time 
grew into diſuſe 3 as we learn from Gellins ; who laments its being laid 
(c) Gelii Nod. Atte. L. aſide: (c) e for do you think, (lays he) if they were 
20, 6.1 { ſtill to be ſo aſed, we ſhould have ſo many cor- 
e rupt. and hing Evidences, as there are now? 


The Roman ess 30K Mb 


Heng we meet with the coruelian Law de falſit, made by Syll 
(4) ff. Ad Leg. Corn. de Fal- the D ictator; 3 (4) which: inflicted 3 and 
ſis. (L. 48. tit. 71 1. §. 13. Confiſe cation of Goods ; and; if a4 Slave were guilty, 
* Ibid. L * principio. 920 But by the Deſcription of 1 kt (e), it ſeems 
tO 


Cx ap, Il. Of b Ai v Et oe: 
to be concerned chiefly againſt Forgeries in uviti 


falſe teſtimony; tho Grave; and chien, 
the falſe witneſſes allo. 


How VER, we learn from dhe Digeſte, 9h in ths tiãme 0 
Emp. Alex. Severut, the Law was, (F) that: ſuch as 0 f. b. e, (L. 22, 
gave falſe Evidence, ſhould be puniſhed at diſcre- 7: 211 ui ls. 
tion: Qui falsd vel warie Teftimonia dixerunt, vel utrique parti prodide- 
runt, a Judicibus compet enter Puniuntur. Thi IS IS del thizre from Pau- 
tus's Sentences ; but not entire. For inſtead. of that general Clauſe, 2 
Judicibus &c. He wrote, © Aut (g) in Exiliun i agun- ) pau; Sent. I. 5. Tir 

« tur, aut in Inſulam relegantur, aut Curid ſubmoc yentur. 8. 8. 

So that then the Puniſhment ran high; it w:1s either perpetual Baniſh- 
ment, or Relegation to an Iſſand, or at leaſt, De gradation from their Rank 
and Dignity. Juſtinians Compilers, in leaving out this Clauſe, and ſub- 
ſtituting the general word | Competenter,] did it, probably, as in many 
other like cafes, ro adapt the Sentence to what was the uſage of their 

own Time, and was thought proper to remain in Law. 


Fo R by a Conftitution of the Emp. Zeno, A. D. 486, ie had been 
left entirely to the Judges to puniſh as they pleaſed, according to the 

uality of the Offence: (Y) Datd cunttis. Fulicibus, 11 L 10 Tie 20 De 
Some ullo præſcriptionis obflaculo, in Teftes, quorum > agate y 7: wget 
woces falſitate, vel fraude non carere perſpexerint, pro qualitate widelicet 
delicti, animadwertendi licentid. By this, (beſide the abi itrary power in 
puniſhing,) no Preſcription was 4 — in bar to the Proſecution. 


By another of Zeno's, The witneſs ſuſpeFed during che timeof 85. 
ing his Evidence, might be put to the Torture; and if the perſon who 
ſuffered by a falfe witneſs, choſe to bring his Action in Common Law, 
and the ſaid witneſs were caſt, he ſhould" anſwer all ' Damages to the 
Plaintiff, as well as ſuſtain legal Puniſhment! (i) Qui G 13. N. full. 
falſa in Teflimonio protulerit, fi eum in ipſo Teſtimomii tempore mentiri f#- 
ſpicio fit,” [Baodras Cerro, Tormentis fubjicitur.. gude ſi is, qui ex 
falſo Teftimonio damnatus eſt, civiliter agere contra Teflem voluerit, quic- 
quid damni fecit, ab eo recipiet; ac qu waged oe up alle Teftis defeni- 
tam legibus panam fuſtimebir. 3:7 


ACCORDING to theſe Laws, the preſent practice is pena Bits 
ria, where the Civil Law takes place: ſo Meno- ins. Gat 
chius (k). Clarus tells us, (I) that ſometimes the Falſe fioa. 95A. 1 8 6. 
witneſſes (in Civil Cauſes,) have their Tongues cut Falſum, v. Teſtis. . : 
out, but generally are beaten with Clubs ; according as the La al 


che Perſons, or Importance of the, Cauſe may be. 


CovaRrRkuUVias fays the fame in Effect, — ho cells Sarge 
upon a Civil Action (m am [$i Judicio ordi- „ e, 1 Wild ac 
nario Accuſatianis aum ſit, 2painlt a falſe witneſs, $7 ue kane 
he is punihed by the Cornelian Law de falſis aboue 
mentioned. F. Ad Leg. Corn. de fallis. I. 1. 6. 13. EN Now Depor- 


tation, aſſigned by that, being out of uſe, as I have often obſerved 
before 


; 2271 
And Subornerv "gf Laßt me, 
* it to teach 


of Pinguky, . Tir. ut 


rale ff. before; and arbitrary Puniſhment received inſtead of it; it is the fans 


In Criminal 
Tr iA ls . 


Furament. ad Calumniam. 


as if he had ſaid what Clarus and Menochius ſay. And what he adds; 
is but to the like purpoſe; that if the Falſe Witneſs be puniſhed by 
the judge ex Officio, without any formal Accuſation, extra ordiuem 
punitur, arbitrio Tudicis, according to the Conſtitutions of Zeno a3 
bovecited. | 


Bur in the Caſe of Presbyters or Deacons convict of Perjury, it is 
eſpecially provided by Juſtinian; that in pecuniary Cauſes, they ſhould 
be ſuſpended, and confined to a Monaſtery for three years; in Crimi- 
nal, degraded, and ſubjected to the uſual Puniſhments: Clerics in in- 


ferior Orders, whether the Cauſe were Criminal or pecuniary, were to be 


(e) Auru. Coll. 2. Tir. 6. firſt degraded, and then ſcourged. So runs the 
De Sanctiſſ. Epiſe. &. Novel. 


123. C. 20 Law. (u) Rewerendiſſimis autem Presbyteris aut Diaco- 
nis, etiam fi inventi fuerint pro pecuniaria Causa falſum perhibuiſſe Te- 


ſtimonium, ſuſſiciat pro verberibus, tribus amis ſeparari d ſacro Miniſte- 


rio, & Monaſteriis trad; 5 pro criminalibus autem cauſis, ft falſum Te- 


ſtimonium dixerint, Clero nudatos legitimis ſubdi penis 2 : Reli- 


quos autem omnes, in aliis etiam Eccleſiaſticis Ordinibus conſtitutos, fi fal- 


ſum Teſlimonium cujuſlibet Cauſe, ſive pecuniariæ, ſive criminalis, dixiſſe 


convincantur ; non ſolum Eccleſiaſtico Officio repelli, ſed etiam verberi- 
bus ſubdi. | 


Tais brings us to conſider the Caſe of Falſe Evidence in Trials 
criminal; eſpecially in capital Cauſes, wherein, the Villany being more 
deſperate in its conſequence, it was puniſhed more ſeverely, - 


Soms Laws we meet with, that affect the Proſecutor, meerly as 


ſuch: And tho ſuch he might be, without being ſworn; (for Jura- 


(6) Calvini Lexic. Jurid. v. mentum Calumniæ was only in Civil (o) Cauſes, In- 
0 ſcription ſerved in Criminal; and it does not follow, 
that Himſelf muſt be a Witneſs, for he may bring others upon their 
Oaths to teſtify ;) ſo that Perjury may not be, ſtrictly ſpeaking, in 
this Caſe; yet, I preſume, it will not be improper, to take ſome 


(D) F.Ad S. C. Turpilian. notice of them by the by. An firſt, Calunmiatort- 
(L. 48 Tit. 16.) |. 1. Accu- 


eren $, 2. fas ren., 89 (b) Pena Lege Remmid irrogatur, fays Marcian: 


Rom. L. 8. c. 22. p. 636. That is, they were burnt in the Forehead, or Stig- 


matized, with the Letter K, to denote them Calumniators and Falſe 
(4) . 1id.1. 3. E. is . Accuſers. They were alſo puniſhable, according to 
s. Paulus (J), extra Ordinem, or arbitrarily, pro quali- 
tate admiſſi. But their Common Law had one general Method which 
was ſure to meet with them, and that was Inſcription. For when any 
one defigned to accuſe another of a Crime, he was to preferit his Ac- 
cuſation to the Judge in Writing, and Subſcribe [or Inſcribe] his name; 
whereby he was bound, if he did not prove the Fact, to undergo the 
fame puniſhment, whatever it were, which upon Conviction ſhould 
have Ellen upon the Perſon accuſed. To this the Reſcript of Honori- 


CHav. Hl. of PERJjU AKV, Ga 
us and Theodofius refer; (r) Quiſquis crimen mtendit, (Ls. Ti 46) 1 ts. 
non impunitam fore noverit licentiam mentiendi: cùm ' Qui. || 
calunmiantes ad vindiftam poſcat ſimilitudo Supphicti, om 
OTHER Laws there are, which affect the Witneſſes; and thele; 
however, reach home to the Caſe of Perjury. The Cornelian Law de 
Sicariis, (made by Sylla,) puniſhed the falſe Evidence, in matters that 
touched the Life of the perſon accuſed, as a Mur- f 4 PT Com 4 
7 ICAVI! 1. Sicar. (L. 48. Tir. 8.) 1. 1. 
derer. (s) Lege Cornelid e Sicariis tenetur, qui fal RSLs 
ſam Teflimonium dolo malo dixerit, quo quis publico | NE. 
. : . | (t) Ibid. I. 3. Ejuſdem. G. 
Fudicio rei capitalis damnaretur. Now the Puniſh- 5. z:gir Cornelia. Taſbia pe- 
ment by this Law, (f) as Marcian tells us after- borum Adempto. 85d 18. 


norum Ademptio. Sed ſo- 


wards, was Deportation and Confiſcation of Goods; but panne capite puniri, nil 


honeſtiore loco politi fuerint, 


people of ordinary Rank, he ſays, were put to Death ut penam legis fuſtineant; 
for it. The general Equity of the Law, ſince De- Betis fubjici; altiores verd 
3 15 de por tantur in Inſulam, 
portation grew out of uſe, has been looked upon 88 
as the proper Standard and Determination of the Penalty; i. e. that 
the Witneſs will fully perjured in ſuch Caſes ſhould ſuffer as for Murder. 
So Clarus obſerves (u) but withall, that rhis Severi- h cluri Sent. L. 5. 5. Tal- 
: yt | 3 | ſum. v. 5. Teſtis. & v. 31. 
ty is not always kept up to; and that if the falſe 94 e 
Evidence be on the fide of the Priſoner, and in his favour, the Puniſh- 
ment is at diſcretion of the Court. Bajardus (w) adds, 0 5,1ar4i, Addir ad Cla- 
that the falſe Witneſs in capital Caſes, ought to dye n. s. Fallum. a. 31, 
for it, tho' the Trial was not gone ſo far as Sentence, or Conviction: 
but Cuſtom, ( fays he) ge? to the contrary; for it is cenſured 
only pend extra ordinem, by Condemnation to the Gallies, or ſome 
other way. 5 Bs T 5 
Juſtinian's Law, in the Caſe of Perſons in Holy Orders, has been re- 
cited before. VVV . 


7 


The GREEK Empire 


Retained in their Baſilica the two Laws of Zeno, from Juſtinians Code. 
(x) So that the Witneſs ſaſpect of Perjury while giv- () an L. 21. Tir 
ing his Evidence in Court, might be Scourged, or 1 be 7ifib.. I. 36, 37. 
put to the Torture: Or he was liable to a Civil Action afterwards; 
and being caſt, was to pay all Damages, and alſo ſuffer legal Puniſh- 
ment: which puniſhment was left diſcretionary 5 and no Preſeription 
pleadable. 401 clever bios vl bo eee 
PERJURY in capital Cauſes was puniſhable as | (5) hen, L. 60. Ti. 39. 
Murder, ()) according to the Cornelian Law de Si- „ 
cariis; thoſe Articles in the Roman Digeſt upon that Title, being alſo 
retained, by them. rr 


Tr of Juſlinians Novel, concerning Eceleftaſticks, | 


(z) continued in their Code, the Emp.» Leo Philo- Vit & dier. i 34, 
ſophus, by a Conſtitution of his own, made ſome Alterarioti; tock 
away the Diſtinction betwixt Cauſes Civil and Criminal, and advanced 
another betwixt their being upon Oath, and not up- (=) Zen. Imp. Conftit. 
- | | [Ad calc. Corp. Fur. Civ. 
on Oath. (a) For he determined, that all ſuch Ec- A * 
cleſiaſticks, 


Þ. De Celunmiatori Falſe-Witheſt 


224 


Of PERJVRY, Oc: 


| F I T. III. | 
Fale-Wirſe. clefiaſticks, as were ſworn," and gave falſe Teſtimony, . whether in pe- 
cuniary or criminal Cauſes, ſhould be degraded: but if their Evidence 
were given without an Oath, confined in a Monaſtery for three years, | 
and do Penance there. Whether this was much regarded after his 


Br the general Practice of their Courts, 95 the Perjury of wit⸗ 


(5) Harmenop. L. 1. tit. 7. 
Mel dk. n. 21, 22. 


Dcath, I know not. 


neſſes in any Caſe, ſeems to have been according to 
Harmenopulus, (b) cited already in our firſt Chapter; 


to cut out their Tongues : and its very likely the practice aroſe from 
ſome Imperial Conſtitution of theirs later than the Baſilica. 


(c) LL. Wiſigoth. L. II. Tit. 
41 1. 


(d) Thid, 1. 3. — Falſitatis 
notatus Infamid, fi honeſtior 
perſona fuerit, quantum ille 
perdere potuerat, cujus parti 
teſtimonium perhibere con- 
tempſit, tantum dupla ei ſa- 
tisfactione compellatur exſol- 
were, Si certe inferior eſt 
perſona; & unde duplam rem 
dare debeat, non habeat; & 
Teſtimonium amittat, & cen- 
tum flagellorum ictus exten- 
ſus accipiat. { Lindenbrog. 


P. 3B, 39-] 


(e) Ibid. I. 6. Si quis contra 
alium falſum Teſtimonium 
dixerit, & in mendacio inve- 
niatur; aut fi ipſe certe dixe- 
Tit, quod falſum Teſtimonium 
dedit ; Si major loci perſona 
eſt, det illi de propria facul- 
tate ſul, contra quem falſum 
teſtimonium dixit, tantum 
quantum per teſtimonium ejus 
perdere debuit, & ſe teſtificare 
ultra non noverit. Quòd fi 


minor loct perſona eſt, & non 


habuerit unde componat, ipſe 
tradatur in poteſtatem illius, 


contra quem falſum Teſtimo- 


nium dixerat, Serviturus. [l. 
8. Cum hoc quod habere vi- 


detur, perenniter Serviturus.] 


— Atque inſuper, ad aliorum 
terrorem, centenis flagellis, & 
turpiter decalvatus, perenni 


Inſamiæ ſubjacebit. [Lindenbr. 
Pp. 40.] 


The WISICGCO TES. 


AMONGST them, (c) He that had once been 
proved a Falſe Witneſs, was never admitted to te- 


ſtify again. But this was not all: for by a Law 


of Chindaſuindus, (d) If a witneſs had ſubſcribed 
his name to a Deed; and after, when that Deed 
was produced in Evidence, had denied his Hand, 
and ſworn to it, and were convict of Perjury 
therein; He was not only to be branded with In- 
famy; but, if a perſon of Rank and Subſtance, to 
pay the party injured double to the Loſs he might 


ſuſtain by his falſe Oath; if an inferior perſon, 


unable to pay, he was to receive an hundred La ſb- 
es. But we have a more general Law ſoon after, 
tho the penalty is not quite the ſame: (e) That 
whoſoever ſhould give falſe Evidence; and be 


convict of having done ſo, either by Proof, or 
perſon of Rank, 


by his own Confeſſion; if a 
ſhould pay out of his own Eſtate the full Damages, 
and never be again admitted a witneſs in any 
Cauſe : If inferior, and inſolvent ;- he ſhould be 


delivered up in perpetual Servitude, | with all his 


Effelts, as it is explained, 1. 8.] to the perſon in- 
jured; and alſo receive an Hundred Laſhes, have 
his Head ſporn, and remain for ever infamous. 


.THEODERIC, K. of IT AL v, 


(f) Theod. R. Edict. c. 42. 


Qui varium aut falſum Teſti- 
monium dixerint, aut utriuſ- 
= Parti prodiderint, in ex- 


ilium dirigantur. ¶ Lindenbr. 
P- 249. Goldaſt. Tom. 3. p. 


+ 


() Ordered, ſuch witneſſes, as were either found 
prewaricating and puffing, or giving falſe Evidence, 


P * 


to be baniſhed. 


Lo- 


_ 


chf. HI. 


LOMBAR PDS. 


LUITPRAND, their King, (A. D. 724.) or- 
dained as follows: (g) © Thar the Falſe-Witneſs 
« ſhould pay his Veregild; one half to the King, 
« and the other to him againſt whoſe Cauſe he 
e appeared. If he were inſolvent, the Judge ſhould 
cc 1 a him up to the injured Party, to e him 
« as a Slave. 


of PERJURY; 5.) 
ea 


(g) LL. Tongobard. L. II. 
Tr. 51. c. 1. Si quis Teſti- 
monium falſum contra quem 
cunque reddiderit, componat 
Wiarigilt ſuum; medium Re- 

i, & medium ei cujus Cauſi 

erit, Et talis perſona fu- 
erit, quæ non habeat unde 
componat, tunc Publicus de- 
beat eum dare pro Servo 1n 
manu ejus cui culpam fecit, 
& ipſe eidem ſerviat ſicut 
Servus. [ Lindenbrog. p. 647. 


Herold. Luitpr. Tit. 43. H. 1, 2. P. 226. 


TRR Emp. Charles the Great, who was alſo King of Lombardy, in- 
troduced a ſevere corporal puniſhment, cutting off ) 1; rongotard, L. 11 


the Hand. (h) Indeed, we find a Redemption allow- 
ed by the Law now cited : but by another of his, 
it is expreſily ſaid (i), there ſhould be no Redemption; 
the Hand was inevitably to be cut off. Which 
of theſe Laws was firſt made, may be uncertain: 
but if we take Baluzinus's Chronology, (in whom we 


Tit. 51. c. 2. Si quis convictus 
fuerit de Perjurio, Manum 
perdat, aut redimat, ¶ Lin- 
denbrog. ib | 
(i) Ibid. Tit. 58. c. 2. De 
eo qui Perjurium fecerit, ſc 
ſciente, nullam redemptionem 


habeat, niſi munum perdat. 


Linden. p. 665. 


meet with both theſe different Conſtitutions, as given by that Prince 
to the Franks,) the No Redemption was firſt, and the Allowance of 
Redemption after. And in the ſame Author, (as well as Lindenbrog,) 
wie find Pepin, K. of Lombardy, Charles's Son, A. D. 793, allowing 
20 Redemption (k) in the Caſe: but perhaps his Fa- 
ther, who ſurvived him, introduced it afterwards mn. 1. col gg, Fade 

there, as he had done before in Fance. The Hand r 


to be cut off, was the Right Hand; which, with ſome acher particulars 
in this matter, we learn 


(k) Baluzii Capitularia. 


Tom. I. col. 546, Lindenbrog. 


Pious : (1) whoſe appointment was; that if the wit- 
neſſes on both ſides could no way be reconciled, 
and neither of them would retract, one of each ſide 
mould be pitched upon, 10 fight it out publickly with 
Clubs and Shields, that the Event of the Combat 
might ſhew on which the Truth or Falſhood lay. 
The Champion convicted, by his ill ſucceſs, of Per- 
jury, was to have his Right Hand cut off: All the 
other witneſſes of the ek Party, who by this 


means were involved in the Conviction, were to re- 
deem their Harids by compounding ; two Thirds of u. jus redimant : cuju 

h U „ 4 h : DOom poſitionis duæ partes ei, 
what they paid, to go to the Perſon againſt whom 


they had teſtified, the Remainder a Fine to the 
King. 


BE SID all this, () the perjured wretch Was 
infamous; could never after be admitted to an Oath, 
either in his own Cauſe, or any body's elſe. So 
Charles the Great determined. | 


F Ff 


om the Conſtitution of the Emp. Lewis the 


(Y LL. Longob. L. II. Tit. 
51. c. 11, — Quod fi ambæ 
partes Teſtium inter. ſe ita 
diſſenſerint, ut nullatenùs una 
pars alteri concedere voluerit, 
eligantur Duo ex ipſis, id eſt, 
ex utraque parte unus, qui 
cum ſcutis & fuſtibus in Cam- 
po decertent, utra pars falſita- 
tem vel veritatem ſuo Teſti- 


monio conſequatur. Et Cam- 
pioni qui convictus fuerit, 


propter Perjurium quod an- 
te pugnam commiſerit, dex- 
tra Manus amputetur. Cx- 
teri vero ejuſdem partis Te- 
ſtes, qui falſi apparuerint, ma- 
nus ſuas redimant : cujus 


contra quem teſtificati ſunt, 
dentur ; tertia pro Freda ſol- 
vatur. [Lindenbrog. p. 649 ] 


(m) Ibid. c. 4. Ut qui ſe- 
mel perjuratus fuerit, nec 
Teſtis ſit poſt hoc, nec ad Sa- 


cramentum accedat, nec in 


ſua Causa vel alterius Jurator 
exiſtat. {Lindenbrog. P. 647. 


The 


ris 


Falſe-Witneſs. | y | 
The SAL IC Laws 


6% LL. Shi, Tit. 50. $8. Provided, (u) That if any Man forſwore himſelf chi 
Tefimenium præbuerit, 6 Way, he ſhould pay Fifteen Shillings of their Money, 
— yp mourn 5 72 Bur the following Diſtinction was made: that if 
es ke hoe qui im. 4 Principal in the Cauſe were charged with Perju- 
putaverit, adfirmare potuerit; ry, and it could be made out againſt him, He 


Tres de ipſis Conjuratoribus 


perjuri, unuſquilque ilorum ſhould pay this Summ, (over and above the Dama- 
600 Denar. (qui faciunt Sol. ; 3 5 
15.) culpab. judicerur. li ges and Coſts of Suit, the Capitale and Dilatura, 
verò, qui ſuper ipſos tres fue- 


nt, © Sid. cap. judicen- a8 they called it:) And alſo, Three others, who 
tur. Ipſe vero di imput- {yore to the Merits of the Cauſe on his fide, ſhould 


tum fuerit, (excepto Cauia, 


| Capitali & Dilatura,) 600 fteen Sil. 
. of them pay the ſaid Summ of Fifteen Shil 


culp. judicetur. [Lindendr. p. lings: But the reſt of his Witneſſes only Fwe Shil- 
N. "aody TRIER lings each; probably, becauſe they ſwore only to 
ch the Credit of the Principal and his Conjurators, 
that they believed they ſwore true: for ſo I gueſs the meaning and 
reaſon of the Diſtinction to be; by what I find in Bignonius upon 
this Law, and in his Notes upon Marculfus's Formule. | Baluzii Tom. 
H. cot. $48. $33, &&}-.-+-: 


The BURG UND IAN 


(o) LL. Burgund, Tit. 89. Determined, concerning the Witneſs on either fide 
Jubemus, ut de Teſtibus, qui 


pro quacunque parte ſe tule- 11} A Conteſt, (0) Thar if their Veracity was to be 
rint, fi ad conflictum Cauſe ; . ' > 
aeſcenderint, & Divino Judi- tried by Combat, and one of them ſlain, (which was 


cio falſus ibidem Relator pug- taken for 2 Divine Deciſion, of Falſehood On the 


nans occubuerit, 300 Solidos, 


mulctæ nomine, omnes T. . 95 : 
„5 ſide he ſwore for,) all the other Witneſſes on the 


ſtis ſuperatus eſt, cogantur ſame ſide, ſhould pay Three hundred Shillings, as con- 


exſolvere. Nec multorum _. . A 8 | , 5 
male referentium Crimen vict of Petjury : that It ml ht not be imagined, 
apt. Thad. p. agb] the Crime of many falſe Villains ſhould be expiat- 
(p) id, Tit. 45. Lud p. ed by the Death of one. So alſo by another Law, 
294, 285. 5 (too tedious to be recited at large,) 12 If a Defen- 
dant would deny upon Oath what he was charged with, and it were 
choſen to have the matter decided by Combat, one of the Witneſſes 
on each fide, who came to offer his Oath in the Cauſe, tho not actu- 
ally ſworn, ſhould fight it out; and upon the Event of that Com- 
bat, the fame Law as above was to take place: which was made 
to deter them from ſo much as raſhly offering their Oaths in 4 


Court of Judicature. 


1 | The RirvaRIAN 

4 7 ed lum "re Laid only a Fine of 1 2 g 9 that 
| nium ' rr | | 

al n the Three principal Witneſſes, ey were 


qu 4 is nde "Teſtu found guilty of falſe Evidence; without putting 


; denbrog. p. 459. Buluz.. Tom, them to Combat; for I find nothing laid of it. 


1. col. 39.] 
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Coe N with the two '' Fornders: 0 beret 5 1 et nest, Tit. 16. 
t ſi mendacit - 
yo 512,and 630,) ordered, (s) that a witneſs ſwear- 2 componat ili, cujus — 


ng falſly, fhould compound it for Twelve Shillhngs 3 
ich he Party injured, and pay him all Dania 48 2 Late Kean Campit 


one ſuo, fi rectè juraviß, hoc 


or if he inſiſted that he had not forfworn hi al, | eſt, pugnd duorum. ¶ Lin- 


dentr. p. 433. Balnz. Tom. 


He was to find a Champion to fight it out with ohe TOY: * 


on his Adverſary's ſide. 
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By a Law. 150 3 K Ge oul firſt Chaptets) - 0 (95 $5 2h Hin. Tit, ny 


indenbr 
obliged, in caſe the ee were found perjured, 0 5 . nr 


his Conjurators, (or, thoſe, chat woes on his oy to n cheir Were: 
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3 T 8. 
Were more Ly in this matter of Per ary : for by 25 ——. 
their Law, (4) any of them, . who knowingly for- infra Patriam fuerit factum. 

te puniatur: fin autem 
ſwore himſelf, if the Crime had been chi!!! 
in his own Country, . was to die for it: but if c com- ae 15 Pow jt 
mitted any where elle, he was to be puniſhed at 1 J ine f. 
home, according to mY particular Laws of That ri cftrs: 
Country where he had lo k orlworn himſelf. Which was aft 


firmed by the Emp. chene the Great, in his Tak de 2 
Saxonie, Ga 33+ A.D D. 785. {Baluz, Tom. I. col. 2 $6. 155 


ser K. 61 the FRKN'x 5, 


2 - 0 22 vp 
i # IF 


Derrmigecb in che firſt Synod of, Maſcon, A D. 15 Gy. i7 ti 1 


in Perj it 
582. (v) that whoſoever was convict of Perjury, bree, pot a emu ſunt 


ſhould no more have any Credit in Courts; but ae 82 7 4 7 55 at 
be branded with ee Een to: "aha: Laus. 2 5 85 om tr v mp 7 
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a. ler p. 121.) ＋ in France too. For. . e Kind,, by "Fas 1 at 
eneral Diet there, A. 7 Jon Ge 20 i 


Coburn, ws #0 Fo 1 5 
11 Et 1 c L. III. 4% = 6 cut off. WILNOUL ANY NY 
pen e became Emperour, zwa 4 a, > | 


Cz I ente 8 
1 B e 3 803. which admitted of a Summ 
3 


A ud. De Phe. v. We learn from another of "te itulars, 


Ar Baluz. Tom. I. (z) iz. the fourth part = ; M . e 7 1 | 
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162 Capi tun, Y TY Hrs Conſtitution 60 oy the Franks, (A. D, 
SER {Seng 789.) is alſo the fame with that for the !Lombards, 
oub Engr _ in the me wotds;) as to ths) Infany of. a 
witneh e once perjured. and 01 e 5H 
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The Emp. HENR v I. 


e — . dern d fe In his Laws 0 Land (5), Ne all, of 
— nobles qui 5 en room: en) what! Quality ſoever, from appear! At chbſs ho- 
rint, Infames denique ullo vi- Houtable Exereiſes, Who have "porn and guilty" of 
n f b c def a6. Petjuty: and if ſuch ſhould endenvour to intrude, 
rurbat! nein:, Spri r mors they were fo have their Horſes talen from them, 

equitare jubeantur. L Gol- 81 be ſet aſtride, (by way of Deriſion,) apon the 
daſt. Tom. II. 

4h. Tom: Ip "2. of the Area, where theſe Exerciſes were to be 


IR. 1 : | as 
o Wh m 51 


— 


srsbubx, 1 K. of HUNGARY, y 


g Sup. R. Def: L. fl 
5 0 VE 333 Falze a Centurion of the like kind ago 40 


commaculatus, corde poſlu- the. Great 91 bp (c) that if any perſon were found ir” 
: ee 


tus, t fractus, * 

Periurto addiftusinn iretur, ty. of Perj ury, he ſhould loſe his Hand, or redeem 
ditas thanks perjuurid- luat, » (he H E. f Eft B Ibck If the 
1. perdita manu Fan It at x c xpence O ry. young HILOCKS 5 

8 75 — ane „, Perjuror were a mean perſon, he. ſhould either loſe 

aint, Si verd walgatis per. his hand, or compound for Twelve Bullocks ; and 


jurus extiterit, manu ampu- 


tatus punietur ; aut 12 Ju- withal, do ſuch P chance in Faſting as the Conte 


r — required. The wealth of the H ungarians conſiſted 
Uecker f a * much, a that time, in Cattle: but it ought to be 

cConſidered what they were valued at, if we would 
find out PR Balance of theſe Compoſitions in Money. By Chap. 30, 
of chis Decretum, we are told, that Sixteen Bullocks were then valued 
at Sirty of their Shillings : in N therefore, Fifty Bullocks 
muſt be equivalent to about 1 187 0 their Shillings ; and Twelve to 45. 


Bur 


A * 


Chap, III. 1 "iÞ Þ P's CET? b PAY 
But tte Fk wal Kerb ſettled at {687 wy NING 
(% 2 Ballock being reckohal"at four "Funginiah "Net Marg 
lien, or ond Mark ; "which in Warbbizs ti IT 
(about the yet rot he oi wenn "for e Mug ut s ek: ach A *g νο 
but ir the 

more than 90 Pence. However we are ſtill at a loſs for a juſt reduction 
e rwe * 1 K and, Flor ar”, 6 long ago, to our modern 


Money; nothing being moré intricate, lia tb Rare che proportion 
of ancient Coin to ours. 
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IN. che Laws ag d upon by: K. Ab rEDY: at bc 11. d 96cm 


Ge, aliqu in * com- 

Guthrim the Dane, We find, te) that Perjured Pere Pacht — ur ex 
Terra; & Gens Purgefur ; yel 

ſons were to be hani ſhed the Kingdom, or forfeit all i; onnia illi eripiantu?, wit 
their Effekts, unleſs they ſubmitted to a ſevere Pe- f, qty ee 
Nance, and reſolved to reform. 190 IO. CIS. Wh. B35. ] 
ECCLESIASTICKS guilty of this Crime, (f) e <3 Siqui cis 


initiatus — pejeret, c. com- 


were to compenſate for it, by paying: either their Tas ſecundum quod hos 
| apitis, 
Weregild, or ſome other Fine, Vera, Wita, or quim mul&a, & Legis vio- 


Labſlite, ,as. che Son, 18% Jer geg as che Fact, — road 485 nge 
mould Te. nite 2 0 At; leaſt,,.d Q; Henance, and giye Fo . — 75 55 
Seccurich f pun good | Behaviours of elſe bg 2 4480 17 . 
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 Ex&0#08 lies tte xiii that be l e 
end . 4 Ca f Verjury's"tg1 That Whoſoever | b Ja Viariks 
was convict of have forſworit Hitniſelf, Aibuld foſs* 4 aþ afti Maris opt ; 
his Hand; or pay half his Weregild, tos be, Ake & Epiſcopo: & non ir abinde 
berwixt He Biſhop and his own l never . 
be again admitted to take an Oath, "al he had i gat yoke ay e 
done ſtrict. Penancej, an and given Security never to Seb ES 
be. guilry;of the like. for che future, But the net ee 111 ib 
Law falls directly upon Falſe-Winneſſes and ordains, 8 wg 
(b) that ſuch ſhall not only loſe their Credit for f*imontum cjus in poſterum 


pro nihilo habeatur ; ſed ſol- 
ever, in point of Teſtimony ; but alſo pay to the Far Regi, vel Fundi Domi- 


. tatem illiu 
King, or the Lord of the Mannor, his Healsfang ; eee eg ma 


1. 5 ” Fine by way: of Commination r Gi. (1 ilkins, Perf 39:17 
\ the Pillory. FRE | 


As-16 the Infany-'of ſich Pes len tles e 
Anceſtots in part already: but l lt add rio. more of their Laws, which 
particularly relate to We One is, of che abovementioned K. E v- 
WAR D, (Son of Alfred, 18 about the [Year - 914. (0 Lt EE R. c e 
(i) That they ſhould never after be put to their eb ae r. . 
Oaths; but be examined by Orden of which, ſee" 4 b.. 6, 
out Gloſſary. Ther other, is of K. Arn RUS TAN, ee 2 


00 a about the Vear 53 4: diſcharging from any far- ee r ne 
ther 
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Is the, Laus of Wark E 7 $ = 


ON 


Made ys Pr. Hill * we have nothing but nab rell ires 26 Bp. 


(1) LL. Ball Dba. MS. famy. (1) A perjured Man, excommunicate, is 


. reckoned amon g thoſe, qui in nullo loco poſſunt te- 


a. MS, Gorton. P. 78-$:23-] ſfificari. And again; (n) Si gm ſemel perjraverit, 
& hoc notum fai, de cetero Gjus Tefimonius ach Trranientiin muſquan 


valebit. Ne 8 1 | an kB OO INN 50 (33 ii 2 te) 
* C4 
5 a 112 " | : 15 1 „ 5, 8 
' — : - \ . 0 7 94 non 7214 510i: 140 W. A vl 
| C 
C H A P;- "vo." 10197 DIG if 
I» 
91 1 A 124409 
of Subornrion of ax. ©2 01 2 
- \ : 


NI 0 doubt, eden ſtufts; or lese OW 1 a e 
1 VN to Perjury, is as great a Villain as the perjured Witneſs; and 
lies under the ſame guilt, tho he is not called Himſelf to rake Au Oath. 
Qui facit per alium facit per ſe : The Perjury is his own, conſtrutti 
as well as that poor wretch's, whom, he had hired to damn himſelf or 
His Intereſt ; as He that hires an Aſſaſſin, i is no i, N Wa e Bay 
he Tek: does iy, Fact. And Mere e r 


1 b e 40 z s 
The ArRENIIAN S, f + 


* we have 1 in a foregoing Chapter, Mobi an A 
Tay xaxer:xnar, (or, de malis Artibus,) againſt him that produced and em- 
ployed falſe Witneſſes, as well as another againſt them for cheit Eyidence' : 
and the 8 E caſt t Hierrupoti, brought a LM Five, * YT) 21 


p * * 

7 f . 
171 - x. 
M G 


The Roman L Aw 


Had Puriiſtimenits for abend, h in d AY Criminal Cauſes, 


IN Civil, by the Cornelian Law De falfes 3 ; which, whether it derteäck⸗ 
properly to the Falſe Witneſs, or not, does certainly reach the Man who 
i (n) f. 4% Leg. Corn." de" knowingly produces ſuch a one. (7) Pena Legis Cur- 
(% bee NI Reeg de neliæ irrogatur ei, qui falſas Teſtationes faciendas, Te- 
1 . <. Quamvis pactum. ftimoniave falſa inſpicienda, dolo mala conjecerit. By 
1 this, ſays Covarruviar, (o) c He is puniſhable pwnd 

E c falfi, who ** indaced a Witness to ſwear falfly; or corrupted him 
© by Gifts, or Bribery, ro: teſtify againſt rhe Truck.) What Pena falf 


Was by this Law, we are told by Marcian. It was Deportation, and 


Confſ- 


Cit ar, IV. of PaRjURY, G 


| I. 1. 13; Pœna fall. 
Death. (p) Pena falfi, vel quaſi falſi, Deportatio eſt, (% Qui ch falland Te. 


er. um perhibendum, 
G omnium bonorum publicatio; & fi ſerous eorum verum non perhibengura, 5 


quid admiſer it, ultimo Supplicio affici jubetur. Tuliu 8 cuniam acceperit, dederit; ſu- 


dicemve ut Sententiam ferat, 


Paulus, lays the lame : (9) ce That He who has taken, vel non ferat, corruperit, cor- 


; 8 rumpendumve curaverit; Hu- 
« or given Money, that a Falſhood may be teſti- miliores Capire puniuntur; 
| Honeſtiores, publicatis bonis, 

« fied, or the Truth ſuppreſſed ; or has corrupted cum ip Judice, in tnſvlsn 
deportantur. [Pauli Sent. L. 


tc 4 Judge, to give, or not give ſuch a Sentence; 5. Tu. 25. 5. 4. 

« or has taken care that he ſhall be fo corrupted; ſhall, if a perſon 
« of ordinary Rank, dye for it; if of better Quality, He, and the 
ce corrupt Judge alſo, ſhall forfeit their Eftates to the Trea ſury, and ſuf- 
cc fer [the ſtricteſt] Deportation, to an Hand. Modern Civilians tell 


us, (T) © That He who ſuborns Witneſſes to falſe () cu Sent. L. 5.55: 


cc Evidence, (as well as the Witneſſes themſelves,) m. v. 3. f. 
« js ſaid Falſum committere; and that the Puniſhment of both is now 
ce at diſcretion of the Court. 2 


ad . 


IN Accuſations, matters Criminal, (el ecially , Where it touches 
Life,) He is puniſhable as a Murderer, no leſs than the Falſe Evidence 
he ſuborned; by che Cornelian Law de Sicariis. () (7 115144 om. as: 
Item is, — qui falſa Fudicia confeſſus fuerit, confi- 2½ (48. Tir. 8.) l. 3. E. 


juſdem. F. 4. Item is. 


tendave curaverit, quo quis innocens circumveniretur, (bid. S. 5. Legis Cornelie. 


— pend Legis Cornelis punitur. The (t) Puniſhment was Deportation, 
or Death, as in that de falfis: but is now determined pang arbitrarid. 


The Wis1GOTHS. 


W1TH them, (i) whoſoever, either by Bribery , 0 | rank I. Tit. 


or Perſwaſion, corrupted a Man to give falſe Evi- ve Bencticio corruperir ali 


| Fs Ts . „ vel Ci ventione 
dence, was to have the ſame Fate with his witneſs, quiliber Elm Tetimonium 


. * Fo 88 4 . a . : d "i 

' When the villany was diſcovered, and to be puniſh- Jem tajw ver commenram 

ed ut Falſarius; i. e. (as by the former part of this I 
| > terius, quam i i 1 

Law,) to pay to the injured perſon the full value tris; quim is qui rerun 


of what he had or 1 have ſuffered by it; and prebuit faliiatis aſſenfum, 


, = i ſimul Sententia ut Fal- 
ſhould alſo receive an hundred Laſhes, have his Head faritteneantur ; atque inſuper. 


ſrorn by way of diſgrace, and lye under perpetual juguin, & meter teeatear 


| perenni Infamie ſubjacebunt. 
Inf, „ [Lindenbrog. p. 40. 


THEODERIC, K of ITA x, 


Did little elſe chan copy from Paulus, (whom we have cited juſt above, 
in the Civil Law upon this Article,) when he deter- ) 1554 K ra. c. 
mined, (w) that whoſoever gave Money for falſe 8 [Lindibr. p. 2% 0 
Evidence, or Concealment, or rr ges, Au 
with regard to his Sentence, ſhould if a mean perſon, be puniſhed with 
Death, if of bettet Rank, with Confiſcation of bis Eſfate. 


Amongſt 


2231 


Confiſcation of alt his Eflate : but in a Slave, it was * wr Ad Leg. Corn. de Subornation. 


ccc 
2 pg — — —— 
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of PPR) 9 * Y, G. TI. Ill. 


Amongſt the LO MBAR DS, 


| We have two Conſtitutions of K. Luitprand ; but which of them was 
| 0 11. Longobard, L. I. firſt 1 know not. One is, (x) that He who ſollicit- 
| eee ed another to give falſe Teſtimony, ſhould be liable 


dicere, fic componat, cut to the ſame Amends as his corrupted Evidence 
Teſtes ipſos falſos juſſimus | 


componere; pro eo _ ip- that Is, by a former Clauſe of this Law » He 


ſum malum per iptum fuit 


inchonum. Fringnbreg, p. ſhould pay his Weregild ; and if inſolvent, be given 
5% 6. 1. 1.1 4. Siquis up 45 4 Slave to the Party injured. By the other, 
liver Homo ad dium liberum (y) He was to compound for the wicked Counſel 


Hominem Conſilium dederit he * d given ; by the payment of an hundred 


de perjurare, c. com ponat 
pro illicito conſilio, — Sol. hill 
100. [Lindenbr. p. 518.] St illings . 


(4) Vid. LIL. Ti. 51. THE Emperour Lotharius, as K. of Lombardy, 


14. Quicumque comprobatus 


fuerit, audd {> ſciente Teſt . ; | 3 . RY 
——  — appointed, (⁊) that whoſoever had knowingly pro 


he noſtrum ſub "ag duced Witneſſes that were to be forſw Orn, mould 

uſſoribus venire com pellatur; : a 5 

E n ae noſis be bound over with Sureties to appear at his Ma- 

. jeſty's Court, there to abide ſuch Order as che King 
denbreg. 649. and Council thought fit to make for his puniſomenl. 


The FRANKS. 


*) Cab. Si 3 a ) | « 2 ; 
dicke, Fei, io A km GONTRAN, K. of Burgundy, in the Synod of 
Teltimonium vel Perjuriuam Maſcon, A. D. 582. (*) contented himſelf, with 


attraxiſſe, aut qudcunque cor- 


ruptione ſollicitaſſe, Ipſe qui- debarring the Suborners of Perj ury from commu- 


0 dexitum nonCom- ©, + aa a 
mie. f Calle Contr, nicating in the Holy Euchariſt, till the laſt mo- 
He 277] ments of their Life. This may ſeem too much 


454. [Baſuxins. Tom, Lol. Eccleſiaſtical for the purpoſe of this Work: but 
Ming wont of gr however Charlemaigne, or his Son, have copied ex- 
3 actly, in their Capitulars, (+) from it. And that 
of Lewis the Pious, in his (X*) Capitular at Worms, A. D. 8 29. is che 
very ſame with what we have cited of Lotharius, amongſt the Lom- 
hards. | | 1 | . 


TITLE 
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LAWS againſt © 
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Or DAYS devoted to RELIGION. 


"HE Inſtitution of a SaBBATH, (or one certain Day in the 
return of every Seven, ſet apart from ordinary Employments, 
for the ſolemn ſervice of God, and Contemplations of Reli- 

gion,) was long before the time of Moſes, or the pafticular People of 

the Fews: it is as old as Adam, and the World its {elf ; and being by 

Divine Authority, tho' not a Law of Nature, obliges all Mankind. 

For thus we read in the Second Chapter of Geneſis, that the Creation 

of the World being perfected in the ſpace of Six Days, God bleſſed the 

Seventh Day, and SANCTIFIED it: becauſe that in it he had reſted from 

all his Work, which he created and made. By ¶ Sandtiſied] no Man of 

Senſe can underſtand leſs than I have already faid of it: for how can 

a Day be Sanctified, or ſer apart as Holy, but by devoting it 70 holy 

' #ſes ? The Fourth Commandment, (which was but a Revival of this 

long neglected Inſtitution, ) requires us to ſanctify it alſo ; Remember the 

Sabbath Day, to KEEP IT HOLY; that is, by employing it to thoſe holy 

Ends and Uſes to which God had ſanctified and appointed it: the Day 

is to be kept holy by us, in the fame reſpect as it was made holy by 

God. And that we may thus ſanctify it, a Reſt from worldly Labours is 
required, to leave the Day at freedom for Religious Thoughts and Offices. 
I GRANT indeed, the Sabbath, as commanded to the Iſraelites, had 
ſomething particular in this Reſt, both as to the End and Manner of it. 

A moſt ftrif?, ceremonial Reſt was required of them: for they might 


not dreſs any victuals, (Exod. XVI. 25, 29;) they might not kindle. 


a Fire, (Exod. XXXV. 3 ;) they might not embalm, or bury their Dead, 
(Mark XVI. 1. Luke XXIII. 56;) beſide abundance of other ſtrict- 
neſſes. And that this was to remind them of the inceſſant Drudgery 
chat gave them no Reſt ar all in Ægypt, and to ſtir them up to a perpe- 
cual Thankfulneſs for the Deliverance and Reſt which God had fo miracu- 
louſly provided for them, may well be concluded from Deut. V. 15. 
where the Reaſon of the Command for their Sabbath, is expreſſly re- 
ferred to their Deliverance from the A tian Slavery: and that was 
wrought, (as learned Men have diſcovered,) on the very ſame Day of the 
Week, which was afterwards made the Sabbath to them; the Day where- 
on they paſſed thro the Red Sei, and their Enemies were drowned in it. 
Now all this had a ſpecial Relation to Them, as a Nation ſo afflicted, 
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Of PROFANATION of the Lotp's Dar: Tir. IV, 
ſo delivered; other people are not concerned. But the Fourth Com- 
mandment, as given from Mount Sinai, being intended for us, and 
every body elſe, as well as for the Iſraelites, is grounded upon the 
firſt Sanctification of the Day, at the beginning of the World; (Exod. 
XX. 11.) and requires a Ref}, in order to keep it Holy ſtill.” Tho 


we have nothing to do with the Fewi/h Strictneſſes, the Religion of the 


Day is incumbent upon us; and whatſoever (except works of Neceſ- 
ſity, or Mercy) hinders that, is an Abufe and Miſapplication of the 
ſacred Time. Nor is it the Caſe of Labour and Morldly Buſineſe only: 
for tho Men abſtain from theſe, there can be no ſuch thing as ſancti- 
fying a Day, or keeping it Holy, when it is ſpent in Idleneſt, or 
Sleeping, in Drinking, or Gaming, in Pleaſure and Diuerſons: the Sab- 
bath was all- along deſigned for Religious (tho not ſecular Employ- 
ments; and the LoxD's Day, being our Chriſtian Sabbath, is but 
the ſame Inſtitution z and therefore to be employed to the fame re- 
ligious Purpoſes.” | DOOR | | 

Ir would be 


CF 2 + S014 


going too far in ſuch an Introduction as this, to en- 


to exert it for Him: and as the preſerving a due Regard to Religion 
in the People, is neceſſary to the good Order and Safety of the State, 


there's a political reaſon too, why they. ſhould take care to preſerve 


the Honour of the Lord's Day; for Atheiſm would ſoon be the Con- 


ſequence of a general Neglect of it, and Barbariſm would not be far 


behind the Heels of Atheiſm. 

IT is not to be expected, that we ſhould find any thing in the 
Laws of Heathens, in 8 of the Septenary Sabbath, or the Lord's 
Day: but they had evidently amongſt them Days devoted to Religion, 
and to the Service of their Gods; which, in the nature of this Subject, 
amounts to the ſame thing, or at leaſt may ſerve to illuſtrate and en- 
force it. I readily grant, what Mr. Selden has taken a great deal of 

+ Sell. de jure Nat. & | tedious Pains to prove; that all thoſe Paſlages, 
Gen, LL 6 17. 18. 1% Cited by ſome too inconſiderately from the Gentile 
20, 21, 22, 23. Writers, to prove the Religion of every Seventh 
Day with them, are not much to the Purpoſe; but ſtrained and mil- 
interpreted by thoſe that have ſo applied them : However Holy Days 
they had, tho' at greater and uncertain Diſtances; and what Religion 
they expected from the People upon thoſe ſolemn Days, we ſhall 
ſee ſomewhat of, as it falls in our way to ſpeak of them. 


CHAP. 


CHAP. I. Of -PRoFanaTION of the Lokp's Day. ' 


AHA cl. i 7977 | nah 


df the Extent of the Day. 2 | 
"THIS would be a needleſs Article to begin with; if it were not 
1 for an Affectation very viſible, in moſt of thoſe that allow the 
Sanctity of ſuch Days, to cut them as ſhort as may be; ſhorter by 
many Hours than any other Day of the Week. The general Notion 
is, the Religion of the Day begins when they think fir to riſe, (and 
this too, is uſually later then, x 4 at any time elſe,) and concludes as 
ſoon as they get releaſed from Church in the Afternoon, a very diſin- 
genuous way of reckoning, to cut off from God's proportion of their 
Time, and lengthen out their own. The Account was otherwiſe a- 
mongſt the Fews, the Romans, and the Chriſtians of former Ages: They 
aſſigned ar leaſt an entire Day, of four and twenty Hours, to Religion; 
and accounted that whole . of Time, (allowing for the — ig 
Courſe of Sleep, and neceſſary Refreſhment,) as 208 as any part of it. 
WIr EH the jews, we find their Day of Atonement was to be from 
Evening to Evening, full four and twenty Hours; Lewit. XXIII. 3 2. 
And Foubtleſ it was the ſame with their Sabbath; for that was 
their conſtant way of computing Days. | Selden. De Fure Nat. & 
Gt. L611 p. $43 | 15 
THE Roman CIVIL Law, before Chriſtianity had any Power to mo- 
del it, extended their Feriz to the ſame length, tho they began and 
ended al Midnight. (a) More Romano, Dies $ medid (a) F De Ferits (L, 2. Ti. 
Notte incipit, & ſequentis Noctis medid parte finitur ; *) H S. More. 
Itaque quicquid in his viginti quatuor horis, (id eſt, duabus dimidiatis 
Nottibus, & luce media,) attum eſt, perinde eſt, quaſi qudvuis hord lu- 
cis attum eſſet. 8 
THE Bafilicon of the GRE EK (Chriſtian) Empire has the ſame: 
(Ban, L. 7. Tit. 17. De Diebus feriatis. l. 8.] | | 
AMONG the FRANKS, we have Charles the Great, in his Capi- 
tular (5) at Frankford A. D. 794. determining the (6) c. 19. Ut Dies Domi- 
Extent of the Lord's Day, to be from Evening to plum een, H Bala. Tot 


peram ſervetur. [Baluz.Tom. 
Evening. To the ſame purpoſe we read allo, (c) Ca- © 59972 ibid. col. 167. 


pitular, L. I. c. 15. & L. VI. c. 189. 935. 


TRE ENGLISH SAX ON S were as Zealous in this matter as any. 


. [+ 5 _ 4) Cap. 10. Si in Veſperi 
The Conſtitution of (d) Withred, K. of Kent, and n Solis, Polt 
the Council of Berghamſted, A. D. 697. carried it quam Sol occubuit; aut in 


; [13 : veſperd præcedente diem Lu- 
on from Saturday Evening at Sunſet, to Bed-time on 


nx, poſt occaſum Solis, — d- 


Sunday Night. K. Edgar, in his Eccleſiaſtical Laws, Eqn f 5. 9.“ 


Concil. Tom. I. p. 195. J ; 
(about the Year 967,) enlarged it (e) yet farther 3 Sad ab 1% Did Surat 
from Three of the Clock on Saturday afternoon, to klor Pomeridiand dera ut. 

; | | 1 que in Lunaris Diei dilucu- 
Break of Day on Monday. To the fame purpoſe, 


lum, feſtus agitator. ¶ Lam- 
and almoſt in the ſame words, is the Law of Ca- 5 400 "I 
nutus (fi. And Edward the Confeſſor, (g) amongſt La e 
thoſe Laws of his which were afterwards confirmed 23 
by William the Norman, has given it the like Extent. * 


G g 2 Bur 


— - —— — nn ar err Fe . 
* —ͤ—H—ͤ—ñ—jj — — — — 3 


236 
The Religion 
of H. Days. 


Of PROBANATION of ze Loxp's DAY. Tr. IV. 

Bur if this be thought too much, there is however an apparent 

Equity, to extend it, as we do our ordinary Days, from the Time we 

awake in the Morning, till we lye down to ſleep at Night: becauſe 

otherwiſe, it will not properly be One Day in Seven, which the Fourth 
Commandment requires; that is, the ſeventh part of our Time. 


& H A N 11 
Of the Religion of Holy Days. 
Amongſt the JE w s, 
HE Jeus had, en the Fourth Commandment, which 
obliged them to keep the Sabbath holy. 


ExoD. XX. 8, 9, 10, 11. Remember the Sabbath Day to keep it holy. 
Six Days ſhalt thou labour, and do all thy work. But the Seventh Day 


is the Sabbath of the Lord thy God: In it thou ſhalt not do any work ; 


Thou, nor thy Son, nor thy Daughter, thy Man-Servant, nor thy Maid- 
Servant, nor thy Cattle, nor thy Stranger that is within thy Gates. For 
in Six Days the Lord made Heaven and Earth, the Sea, and all that in 
them is, and reſted the Seventh Day: wherefore the Lord bleſſed the Sab- 
bath Day, and hallowed it. 
THz Deſign of the Sabbath, or what is meant by keeping it Holy, 
(0) Here eſt abbati Sancti ſome of the Jewiſh writers deſcribe in this manner; 
ficatio, ut mens humana in (h) ce That on that Day, the Mind of Man may be 
eo non incumbat rei alicui 5 e | | 
profane {ed tantummoddre- (c taken up with nothing of worldly Buſineſs, but 
bus ſanctis. [Selden. de jure 5 wo | | 
Nat. & Gent. L. 3. c. 13. p. With matters of Religion only. And Cunæus, to 
Wo, $batorum reds Ob. the ſame Jpn tells us; (i) *The due Obſerva- 
ſervatio poſita fuit in dicto- : | . 7. 
ram onen factorumque tion of the Sabbath, was placed in 4 Holineſs of 
8 e ee all Diſcourſe and Actions, in Divine Service and 
bus Divinis profinze miſce- © Devot ions. And that ordinary Bu ſineſs . not 
mittere ; > 3-4 | 5 
ſaeta opera jubebantur— To. ©© interfere with theſe, every body was obliged to lay 
8 te aſide their acculiomed Labours. "Twas neceſſary 
ee. — . Fd, dum the Mind ſhould wholly retire from them to Con- 
mos eſt omnia fandtidimaln- ce templation, when God, the moſt pure Mind, was 


ſtituta pervertere, multa ad ; ; 

Legis Edictum adjecere, de e to be worſhipped. But the Jews, whoſe way it 
gs Tia atone, ds „ W 

. denteidme Diei ccle. ©© WAS to e the moſt ſacred Inſtitutions, added 

. many things to the Law, which Moſes never pre- 

_ ſcribed, and ſo turned the Obſervation of this 


Hebr. L. 2. c. 24. p. 232, ( 
« holy Day to an anxious Superſtition. 


N 


ATHENIAN S. 
(4) Ame, K Allie & DEMOSTEHENEs tells us, (4) that upon their 
YarTuwy lege. — pond? n- - « 
ae 5 & ok . public Holy Days, no other buſineſs was to be at- 
_ 778. tended, than what e 1 to the Religion of the 
Day. So Petitus alſo, in his Commentary hereupon; De Legib. At- 
ticit. L. I. Tit: 1. p. 17. Te 


The 


CHAP. II. 
The Ancient RO MAN s, 


As we learn from Plutarch, () were wont on ſuch 


Diys, to trouble their Heads with nothing of their 
Family-Affairs, or projecting for any thing of Com- 
mon Buſineſs; bur 
their Gods only, 


In the ALAMANNI1c Laws, 
The proper obſervation and buſineſs of the Lord's 
Day, is (n) very expreſſively pointed out, in the 
Phraſe Deo vacare; to diſcharge ones ſelf from world- 
ly Employments, for the Service of God and Religion, 


The GERMAN SAXONS, 


In the Laws made for them (or confirmed) by 


Charles the Great, A. D. 789. (n) were required, all 
of them, on every Lord's Day, to repair to Church, 
to hear the word of God; and ſpend the reſt of their 
Time in Prayers, or Good works. 1 


The FRANK S. 


THE fame Charles, or his Son Lewis, preſſed 
the matter ſtrongly upon them, in their Capitulars: 
obliging them (o) to attend nothing but the Ser- 
vice of God on the Lord's Day; and that from Even- 
ing to Evening. And again, to keep it with the 
utmoſt Reverence : and betake themſelves to ſome 
Prieſt, or other wiſe and good Man, that they may 
receive Inſtructions for the Soul in Sermons or re- 
ligious Converſation. | | 

THE Scors had a general Law, of Kenneth 
Mac-Alpin, (p) which required a religious obſerva- 
tion of all Holy Days. 


MAHO MET s 


Of PRorFANATION of the Löns Dar: 
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IP pgrnCor, RAN A maps Tv; 352% 
dv, gr rev. Plut. 


Quæſt Rom. (Qu. 25.) p. 270. 
were intent upon what concerned the worſhip of 


(m) LL. Alaman. Tit. 38. 
FF 3, 4. Si Deo vacare die 
dominico neglexerit, c. 
Quia noluit Deo vacare, c. 


[Lindenbrog. p. 373. 


(n) Capit. de Part. Saxonia. 
c. 18. Ut in Dominicis die- 
bus, — Omnes ad Eccleſiam 
recurrant, ad audiendum ver- 
bum Dei; & orationibus, vel 
juſtis operibus vacent. [Ba- 
lus Tom. I. col. 253.] 


(o) Capitular, L. VI. c. 189. 
Diem Dominicum c. 
tantum Divinis cultibus ſer- 
viatis, & a veſperi uſque ad 
veſperam. 16, c. 205, Pla- 
cuit ut fideles Diem Domini- 
cum, in quo Dominus reſur- 
rexit, omnes venerabiliter co- 
lant.— Ad Sacerdotem, aut 
ad aliquem ſapientem & bo- 
num veniant, & eorum præ- 
dicationibus, & bonis Locu- 
tionibus, quæ ad Animam 
pertinent, utantur. [ Balux. 
Tom. I. col. 955, 958.) 


(5) Feſtos & ſolennes Dies, 
Jejunia, Cc. multo honore 
obſervato. ¶ Heck Boet. L. 
10; fol. 201. b. Leſſæus. L. 1. 
p. 73+] 


Sabbath was Fryday 3 and thus he directs them to obſerve it. (4) * O 


«ye that believe, when ye are called to the Aſſem- 
te bly of Fryday, to make your Prayers; Pray, and 


(q) Alcoran. Azoar. 63. ad 
finem. 


The Religion 
of H. Days. 


« quit your Trades; — when ye ſhall have finiſhed your Prayers, ſepa- 
ce rate your ſelves, go whither you pleaſe, and beg of God bis Grace, call 
a frequently to mind his Divine Majeſty, and ye ſhall be happy. When 
ce the Infidels ſaw any thing of Profit, or any Diver tiſement, chey for- 
* ſook thee, and went out from the Sermon. Tho this ſeems to for- 
bid Work and Diverſions no farther, than they may hinder them from 
the Public Service in their Moſques ; yet there ſeems allo to be a Di- 
rection given them for the reſt of rhe Day, to be exerciſed in private 
Prayers, and pious Meditations. 


CHAP: 
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$1. Law Pre- 
ceedings. 
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Of PROANATION of the Loxp's DAV. Tir. IV. 
CHAP. ill. Aa 
Laws prohibitory, of ſuch things as divert from the 
Religion of the Day: And, 
S EOT. I. Of Law Proceedings. 


"ITH the JEws (a) it was a ſtanding 
Maxim, that on their Sabbaths, and o- 
ther ſolemn Days of Religion, Fudicia forenſia exercenda non erant 1 
and to avoid all Appearances, and ſhew their Abhorrence of any fuch 
practice, they would not, on thoſe Days, ſo much as walk, or fit 
for Converſation, in the Courts where their Magiſtrates were uſed to 
determine Cauſes. 


(a) Selden. de Synedriis. L. 
II. c. 10. p. 424. 


In the Roman Civil Law, 


It is to be obſerved, that under the Heathen Emperours, their Dies fe- 


riati, (tho not exempt from Military Affairs, or Proceedings againſt 


Criminals, both which have ſome colour of Neceſſity to Excuſe them,) 
(% F De Per (I. 1. Were generally diſcharged from Trials of Civil Cau- 
Tit, 12.) l. 9. Divus, ſes. (b) So Ulpian tells us: Divus Trajanus Mincio 


Natali reſcripfit, Ferias d Forenſibus tantum negotiis dare vacationem: Ea 
autem que ad Diſciplinam militarem pertinent, etiam feriatis diebus peragenda: 


inter que Cuſtodiarum quoque Cognitionem eſſe. Vet in thoſe Times, Civil 
(c) 1514. 1. 6. 5. feriatis, Cauſes might be tried, (c) at the Requeſt of both the 
Plaintiff and Defendant , if othetwiſe, they were neither of them bound 
by the Determination. | 
UNDER the Chriſtian Emperours, particular Care was taken of the 
Lord's Day. All proceedings at Law were ſilenced, in general terms, 
. by Conſtantine the Great, A. D. 321. (d) Omnes Ju- 
„ dices, urbanzque Plebes, &c. — venerabili die Solis 
quieſcant. So Theodoſius afterwards; (but which of their Princes of that 
name, we are not told, nor is there any Date to the Conſtitution : ) 
Admitting indeed of the Emancipation of a Son, [declaring him ſui Ju- 
ris, or of Age,] & Manumiſſion, or giving Freedom to a Slave; (both 
which required ſome legal Formalities;) but prohibiting all other Acts 
of Law; with a Clauſe nullifying every thing done contrary there- 
(e) Bid. l. 2. Ut in Die. tO. (e) Ut in Die Dominico, Emancipare ac manumit- 
tere liceat; reliquæ Cauſe vel Lites quieſcaut.—Et quod contra hoc fa- 
cum fuerit, omnibus modis irritatur. The Reaſon why Emancipation and 
(F) Menoch. de Abit. Manumiſſion are excepted, is, as Menochius obſerves, 
Veit. . 1 qu. 30 u (F) that they are voluntary and favourable Acts. But 
even theſe had been prohibited before by Conflantine, in a ſecond E- 
dict of his, Cod. Theod. l. 1. De Feriis; tho Juſlinian thought fit to 
retain this Re- allowance of them by Theodoſius. 1 
ALL Avbitrations, and the like, were forbid alſo on the Lord's 
Day, by Yalentinian II, A. D. 386. [| Cod. Theod. de Executoribus |. 3. 
& de Exattionibus, I. 13.) But Juſtinian has contented himſelf, with 
inſerting in his own Code a later Law of the fame Prince, A. D. 
389. 


CAT. III. f PROFANATIONof the; LokD's Davy. 


89. (g) where, having enumerated ſeveral Holy () Cos. P. Eri. l. 5. ö Li er fre 
"Py So -©24* \ oo tate J. 7. ce I 
Days, (as the Seaſons of Chriſtmaſs and Eaſler, the om Dies £ 


Epiphany, &c.) on all which, Juridicah Proceedings are prohibited, he 
adds; — In eadem Obſervatione numeramis & Dies Solis, (quo Domi- 
nicos ritè dixere Majores,) qui repetito in eſe calculo revolountur, in 
quibus parem neceſſe eſi habere reverentiam; ut nec apud ipſos Arbitros, 
wel a Judicibus flagitatos, wel ſponte eleffos, ulla ſit cognitio Turgiorum. &c. 

ALL Exaftions of Debt, and Areſis for it on that Day, were prohi- 
bired by Valentinian I. A. D. 36 8. | Cod. Theod, De Executor. l. 1. & 
De Exact. |. 10. ] and by Falentinian II. A. D. 386. [Ibid. iiſd. Tit, l. 
3. & I. 13. and by the Conſtitution of Leo and Ant hemius, A. D. 


469. Which laſt is retained (tho the two former are not) in Juſtini- 
ans Code; and runs thus: (5) Dies feſſos, Majeſta- % Cob 4. Felt. l 11. 
ti altiſhme dedicatos, nullis volumus — exact ionum vex- Die fn. 
ationibus profanari. F. 1. Dominicum itaque Diem ita ſemper honorabilem 
decernimus & venerandum, ut a cunttis Executionibus excuſetur : Nulla 
quemquam urgeat Admonitio, nulla Fidejuſſionis flagitetur Exaltio, taceat 
Apparitio, Adwvocatio diliteſcat : fit ille Dies, 8 Cognitionibus alienus, Præ- 
conis horrida vox ſile ſcat, reſpirent a Controverſtis litigantes. &c. By 
this, all Demands of Debt; all Executions of definitive Sentences; 
all Citations, Obligations to find Sureties, or to appearance in Court; 
all Pleadings there, and Cognizance of Cauſes; and alſo all actual 
Sales of Goods by a Creditor, (ſignified by Præconis horrida vox, be- 
cauſe the Cryer was uſed to be employed to Jo them,) were ſuſ- 
pended. The punifhment by this Law, was forfeiture of Place under 
the Government, (if the Offender had any,) and of his whole Eſtate: 
but we ſtall meet with it again, $. Sports' and Diverſions. Valentinian 
II. in his Law, A. D. 386, (which is unhappily left out in the pre- 
ſent Code,) puniſhed all Law- proceedings on this Day, as Sacrilege; 
[ Cod. Theod. de Execut. l. 3. de Exatt. I. 13. ] becauſe, ſays Got hofred, the 
Day was wholly devoted to the Worſhip and Service of God. 


The EAST ER N Empire 


Retained rhe Reſcript of Trajan, (i) abovecited from ) Anz, L. 5. ni. 
HF. De Feriis, I. 9. diſcharging all Judicial Proceed- De Piebus feriatis. 1. g. 
ings; except in Courts Martial, for Military Diſcipline z or Courts 
of Civil Juſtice, for the Cognizance of Crimes. This indeed extend- 
ed to all Holydays : but particular Care was taken of the Lord's Day, 
by name, in other Laws; As by l. 19. ejuſd. Tit. Bachurd; the fame 
with Cop. De Feriis. I. 3. Onnes Fudices. a 
Tux fame, together with private Arbitrations, and the like were 
forbidden, Banx. Ibid. 1. 23. [as in Cop. de Feriis. I. 7. Onmes Dies. 
AND alſo Exactions, and Arreſts for Debt, Bama. ib. I. 27. as by 
Cop. De Feriis, |. 11. Dies Feflos; and with the fame Puniſhment 
upon the [Magiſtrate or Bailiff guilty herein. : 


17. 


TEE 
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1. J. 11. Die Dominico ne- 
minem liceat executione con- 
ſtringi; quia omnes Cauſas 
Religio debet excludere. In 
2 ad Cauſam 2 
am neque pro iqu 
. Cells GlvEnd um, 
quenquam inquietare, præſu- 
mat. — Qui tale Crimen ad- 
miſerint, quod neceſſe ſit ſen- 
tentià mortis puniri,— in tali- 
bus omninò diebus & com- 
rehendendi ſunt, & ardua 
in vinculis cuſtodi3 retinendi, 
quouſque peracto die Domi- 
nico—debita ſubſequatur eos 
ultio Judicantis, — ſi quis 


Under Receſuindus, (about the year 66 o, +) were 
forbid, on the Lord's Day, and other Eccleſiaſtical 
Holydays, to moleſt ahy body with Arreſts, Exe- 


cutions, Citations, or obliging him to attend the 


Courts of 1 If any perſon were guilty 
(or 2 to be ſo) of a capital Crime, he might 
indeed be ſeixed upon ſuch Days; but reſerved in 
ſafe Cuſtody till . to take his Trial, and 
abide his Sentence. Whoſoever tranſgreſſed this 


Law, was to undergo Fifty Laſhes. 


autem contra decretum Legis hujus agere præſumpſerit, & ad Judicem ex hoc 
querela pervenerit, 5o Ictus flagellorum publice extenſus accipiat ¶ Lindenbrog. p. 


17, 18. | 


THEODERIC, K. of ITALY, 


) Edicti c. 154. Die Solis, 
qui Dominicus nuncupatur. 
ied & Diebus Paſchalibus, 
nullum 1 conveniri. 
Qui contra fecerit, Sacrilegii 
reus habeatur. ¶ Lindenbrog. 


p. 256. 


(m) LI. Longob. L. II. Tie. 
49. c. 1. Ut etiam Domini- 
cus Dies, ſicut decet, hono- 
retur, & eum colere omues 
ſtudeant; ut liberi poſſint ha- 
beri: & ¶ Baluxius reads. 6+ 
ut liberiùs fieri Cale! Merca- 
ta & Placita à Comitibus, ſic- 
ut ſæpè ammonitum fuerit, 
illo Die prohibeantur. ¶ Lin- 
denbr. p. 645. Balux. Tom. 


I. col. 738. in Capitular. L. 


„ 

(n) Ibid, c. 2. In Domi- 
nicis Diebus, & in Feſtis præ- 
ci puis, Judicarios motus exe- 
qui, publicas quæſtiones ap- 
peti, (ut hæ Solemnitates quæ 


ſunt Chriſtianorum cum om- 


ni vigilantià celebrentur, ) pe- 
nitus prohibemus. [ Lind. p. 
646. 


Diſcharged (1) from convening any Perſon, or ſum- 
moning him into Court, on Sundays, and the Days 
of Eaſter, upon peril of being puniſhed as for Sa- 
crilege. 1 18 
Amongſt the LO MBA RDS, 


Charlemaigne preſcribed (m), that the Lord's Day 


ſhould be held in due Honour, and every body 


take care to obſerve it. Which that it might be 
done with the greater freedom, and They be ar 
full leiſure for £ Service of God, all Markets and 
Courts of Law were forbid to be held upon that 
Day. 


AND again, the Emperour Otho (n) prohibited 
all Trials and public Proſecutions ; that the Solem- 
nity of ſuch Days as are and ought to be obſerved 
by Chriſtians, might be kept up with the utmoſt 


Vigilance. 


Tat BURGUNDIANS had a Law to the fame purpoſe; which I re- 
ſerve, till we have occaſion for it in $. Worldly Buſineſs and Labour. 


(o) Capit. de part. Saxonia. 
c. 18. Ut in Dominicis Die- 
bus, conventus & Placita pu- 
blica non faciant; niſi fortè 
pro magna neceſſitate, aut 
Hoſtilitate cogente. [ Baluz. 
Tom. I. col. 253.] 


In SAXONY, (0) the Emp. Cberles the Great 
forbad the holding of Courts on Sundays; unleſs 
the Diſturbances of War, or ſome other urgent 
Neceſſity compelled to it. 


THE fame Prince forbad it alſo among the FRanxs, in a Con- 
ſtitution at the Diet of Aix, A. D. 789. Ch. 79. but no puniſhment 


is aſſigned. 


Hs Son Lewis forbad it alſo, in his Capitular, A. D. 8 2 3. ch. 7. 
which needs not be recited, becauſe it is in the very ſame Terms with 
his own (Charlemaigne's) Law for the Lombards, given juſt above. 
[ Baluz. Tom. I. col. 63 5.1 The 
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| IN the Articles agreed upon betwirt Alfred and * 9 — _ fo 
Guthrun the Dane, it was determined amongſt other bus fes & legitimis Jejunii 
uc ek cue diebus.] Eri is Mad dif, 
things, (p) that no Perſon ſhould undergo Trial by Ser. cent Zegir vile 
b bl; d be r. - ponam apud Danos, & mu- 

Ordeal, or be obliged to tale an Oath, on any Fe- dn apud glos. Si geri 
ſtival or Faſt-Day of the Church. Whoſoever com- 32%; mogran aridarur in” 


_ : feſto qui ali 
pelled ro the Centrary, ſhould Jay, if a Dane, their 2 — Hh — ＋ 
Labſlite, the Fine accuſtomed for Contempt of the nds 
Laws 5 if an Engliſhman, the Wita, another cuſtom- * 
ary Fine. If poſſible, no Man ſhould be put to Death, or ſlain, on 
the Lord's Day, whatever Crime he were guilty of: bur ſeized and im- 
priſoned till chat Day were over. 5 5 
K. ATHELSTAN forbad any Action at Law Nc. £4. Rc zr- 
(4) to proceed upon the Lord's Day: the Tranſ- Dominich; 6 quis boe pre- 
greſſor was to pay his Fine for Contempt of the neſom meam. f Brompron. 
King and his Orders, which the Saxons called O- 0441 
werhbirneſſa. FR" 4 e 


CANUTUS has the fame Prohibition (r) with that e eee 
in the firſt Clauſe abovecited from Edward and Gu- p. 131, 140. La 


ard. p. | 
thrun: and another, (s) the ſame with the aff of 118.5 


theirs; with an Exception only, in caſe the Criminal fled, or reſiſted. 
E DWA RD the Confeſſor allo, (t) in thoſe Laws ,, Logs 
which were after approved and confirmed by Wil. ba Bei & Sancte Ecclefu 


. . | per omne Regnum, — Om- 
liam the Norman, eſtabliſhed an Immunity from Ar- nibus Sabbatis ah hort nond, 


efls, from three of the Clock on Saturday After- diem Lung. J t. p. 
noon to Monday Morning. | 1 | 


197. 
SECT. II. Of Markets ; Buying, and Selling. 
The Jzws. 


THouUGH the Law of Moſes is not expreſs againſt buying on the 
Sabbath Day what was then expoſed to fale; yet the expoſing Goods to 
ſale on that Day, falls (doubtleſs) under the notion of worldly work, 
which was forbidden them. And that ſuch buying and ſuch ſelling were, 
both of them, looked on by the pious Fews as a Profanation, appears 
ſufficiently, by the Covenant which that People made, after their Re- 
turn from the Captivity in Babylon: when entring into an Oath, to walk 
in God's Law, which was given by Moſes the Servant of God, to obſerve 
and do all the Commandments of the Lord, and his Fudgments, and his 
Statutes, they obliged themſelves, amongſt other particulars, to this; 
that if the People of the Land 'brought Wares, or any Viftuals on the Sab- 
bath Day, to ſell, they would vor Buy it of them ON THE SABBATH, 
or on th Holy Day. NRH EM. X. 29, 3 1. As allo by the vigorous Or- 
ders, which Nehemiah gave, as a Magiſtrate, to prevent the ſelling of 

741 H h Goods, 


NA k, 
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Of PROFANATION. of the Loxb's Day (Tir V. 


3.0. Market's Goods, (even of Victuals,) in Feruſalem, or near it, on the Sabbath; 
uying, | 
Selling. 


Ch. XIII. v. 15, to 23. What evil thing is this, (ſays he,) that ye do, 
and profane the Sabbath Day? Did not your Fathers thus, and did not our 
God bring all this evil upon us, and upon this City? Tet ye bring more 
wrath upon Iſrael by profaning the Sabbath. Then he ordered the Gates 

to be ſhut the Evening before and not to be opened till the Sabbath was 
fully over; and ſer Servants of his own, to ſee to the Execution of theſe 
Orders: and when the Merchants and Traders, who brought Wares to 
Sell, lodged without the City, but near the Gates, to entice Cuſto- 
mers to 55 ; he threatned to lay Hands on them, and obliged them 
to quit that practice. Far | 


IN the Laws of other Nations, we meet with very: little expreſſly 


on this Head : but what I have found amongſt the Lombards, Franks, 


* 


and Saxons muſt not be neglected. | 
THE LOMBARDS were forbid by Charles the Great, to hold 
Markets, as well as Law-Courts, on the Sunday: for they are join- 
ed together in the Conſtitution of that Prince, ut etiam Dominicus 
Dies &c. cited in the foregoing Section. 
THE fame Prince forbad it alſo to the ERANEKs, in his Capitulars 
(s) Cap. 18. be mercatisue for them: particularly in his Firſt of the Year 809. 


in die Dominico non agantur; 


de in diebus quibus Hoem. Let (4) no Markets be beld on the Lord's Day; 


nes ad opus Dominorum ſu- 


cc 6 . | | | 11. 
cum d bent opt L h. but on thoſe Days only, whereon Men are obli 


luz. Tom. I. col. 466. ce ged to attend their Maſter's buſineſs. But his 
(6) Cap. 8. Ut Mercatum 


in dir Dominico in nullo Lo- Second of that Year f ( 5) gaVe ſome Check to this 
dos, E. gms geber. Prohibition, by allowing that they might be held 
. where they had anciently and legally been admitted. 
vl Mercatus Die Domme And yet in the Books of the Capitulars, (c) we find 
oboe dig e 4 wt ag in this matter, without any Exception 


(dA) Car. Calvi, Tit. 36. c. at all: which, afterwards, (4) we have direct- 
19. [ Balux. Tom. II. col. | 


182. ly referred to, and confirmed by Charles the Bald, 


A. D. 864. for he recites it in the moſt general terms. 
AMO NGST our ENGLISH SAX ONs, it was agreed betwixt 
(+) Fed, Edw. & cur. Alfred and Gut hrun, (ſo often mentioned,) (e) © that 

c. 7. Si quis die Dominick «© whoſoever ſhould preſume to buy any thing on 

mercari præſumat, perdat _. : ; 

mercatum, & XII Oras apud bc the Lord's Day ſhould forfeit the Goods ſo bought; 

Danos, & XXX Solidos apud * _ s "ve 2 

Anglos. [Wilkins p. 3 | and allo, if a Dane, pay a Fine of twelve Ora's 

8 I n (rp. A Shillings*,) and if an Engliſhman, thirty 

« Shillings. | 


Y LL, 4thelf. K e 2% T © the fame purpoſe is the Law of Arhelflan,. 
Ut nulla Emptio fit diebus 2 ET . 1 
Solis: fi quis autem hoc fa- which (f) forbad all Buying on Sundays 3 n pain 
eat, Fon XXX 858, Of forſeiting the price or value of the Goods bought, 


pro mulct3. [Wilkins p. 64. and thirty Shillings beſide. 
(g) Conſt. Æthelr. Dici © 


Solis Feſta ſedulò obſerventur K. Et helred alſo, (A. D. 100 8.) prohibited all 
ee Pepall ande l. Markets (g) on chat Day, that the Feſtival might 
cg. Lale p cellindum be obſerved Religiouſly as it ought to be. Which 
cb eee gg b i he afterwards re· inforced by another Order (b) about 
oh Mundi peens:[16, — IN, (A. D. 101 4. * wherein he ſpeaks of 5 3 

E enalty; 
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penalty; but as he does not define it, 1 eee it eee lame Ih. Ihr 

with that before ſettled by Athelſtan. 23414 80 dW £57 | un a 
I:ASTILY, K. Canutus, (about the year 4 (iy E. en digs: 15. 

folio (1) Markets, and all ſecular Adlemblies of Die Solsmercaturam Align 


tiſſimiè prohibemus, & 


the —_ n in Cafe _ 1 an n nem_conventum Populi, 77 


pro maxim neceſſitate fit. 
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\ Amongſt the Jaws or ISRAELITES, 7 £ 


IE Puniſhment of this upon their Sabbath, even by the letter 
of their Law, was Death. 

1 XXXI. 14, 15. Te Hall keep the Sabbath, for it is. / Hol | 
unto ou: every one that defileth it ſhall ſurely be put to Death. For 
whoſoever doth "any worl therein, that Soul bal be cut off from among. 
his People. Six Days may work be done; but in the Seventh. is the Sab- 
bath o Ret, holy to the Lord: whoſoever doth. a work on the Sab- 
bath Day, He ſhall ſurely be put to Death © 


Nu B. XV. 35.— The Man ſoall Furtly be pur to Death: "al Thi 
Congregation Hall 72 him with ſtones, without the Camp. © 

Axp even Harveff work, notwithſtanding che plauſible appearance 
of Neceſſity, was not excepted, d'in the ſy as we find by 
EXO D. XXXIV. 21. S Pays Halt thou work, but on the Senenth 
Day thou ſhalt reſt; 10 Eat time, and in Haroeff Thou” ſalt reſt.” 
THAT in Numbers is 4 Judicial Sentence, given by God Hirnſelf, 
in Execution of the Law rſt cited from Exodus: but preſcribing 
what was not lignified before, che manner or kind of Death which the 
Criminal was t6 ſuffer. 80 that, in the Caſe there related of the Man 
that was found gathering Sticks, * Cor rathet 4s the () ade de Sacks, L. 
Jews (a) underſtand it, grubbing up Roots- of Trees,) U. c. 1. p. 44. 
on the Sabbath; when it is ſaid, they put him in ward, becauſe it was not 
declared what ould be done to him, we are not to ſuppoſe their Doubt 
was, whether he ſhould die for it; but what Death he ſhould be 
to; as Mr. Selden obſerves from the Gemara Babylonia. The Ocken. 
der therefore was to be floned, by the Divine Sentence in that Man's 
caſe: and ſuch continued the Practice of the Jewiſh Courts. | Selden. 
de Synedr. L. 2. c. 13. p- 539. Miſna. Tit.Sanhedrim. c. 7. F. 4. 
| BY UT becauſe there is mention. in the firſt Law, (Exod. 3100 of. Ex- 
ciſion allo by the Hand of God; 5 (for ſo they always e the Phraſe, 
That Soul ſhall be cur oxx from among his. people ;) the Jews, do thus 
diſtinguiſh and determine, upon the whole Buſineſs of puniſhing, for 
breach of the Sabbath. « For him b) that violates. , (6) Sdlden. 8 
e it privately, is intended Exciſion by the Hand of 3 Zen Moſo de Bb RE 
* God; according to that Clauſe, in that Text. But if oublickly, 2 that 
«© Witneſſes and Premonition were not wanting, the Criminal was to be 
3 foved. to Death by Sentence of the Court. Vet if his Fault was com- 
H 8 oy ec mitted 
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c) Regem Sacrorum, Fla. | : ile. 
N non licebat videre II H them, It Was the care of (e ) their Prieſts, 


Feriis opus fieri; & ideò per tO | ſuffer na: wor k 0 be done whic | might Pollute 


P denuntiabatur, ne J een ene 1 An 
quid tale ageretur; & Prz- the ſacred; Days of Religion: and therefore, they 
cepti neghgens multabutur. 4 | | | 4h > Mi © 
Frater mulctam vers, affr- eit t wh Me N 
dur beet de ds and He who nevertheleſs would, venture, ro offend, 
Porco piaculum dare debere ; had a Fine ; laid _ Upon. him. | Over and above this 
prudentem expiare non poſſe, . og | 4 SYS -- TRE l Ae 
Scevola confulrus, Sil Fe- Fine, He that had even iuconſiderately or i 
riis agi liceret ? teſpondit,, 7 J'h Day. v off 44 7 TR 
Quod | pretermiſſum nocer b Put che * c 5 ays. Was to er A 7 OZ un i 
ee bur the A Salt was nor lowed to de 
6 vid. etiam Servium yp all. ; \ | hy . 
u 5g Cg 1 dat all. Their Caſuiſts, when conſulted what might 


could not uit hout | Dama 4 be ler alone 1 10 e 


WHERE we find all ſorts of work, (except Agriculture, which is 


allowed in ample terms, and a reaſon given for it,) forbidden on the 


(0 Con L. 3. Tir. 12, ve Lord's Day by Conftantine the Great, A. D. 3 21. 
erl. 1. 3. Omnes Fudices. (d) Onmes Fudices, urbaneque plebes, & cunctarum 
Artium Officia venerabili die Solis quieſcam. Ruri tamen pofiti Agrorum 
culturæ libere licenterque inferviant : quoniam frequenter evenit, ut non 
aptiùr alio die frumenta ſulcis, aut vineæ ſcrobibus mandentur; ne occa- 
ſione momenti pereat commoditas celefli proviflome conceſſa. By this, all 
Shops were to be ſhut up, all Arts ant Thades to lye ſtill upon thoſe 
Days: but Husbandmen were permitted freely to attend the Cultiva- 
tion of their Grounds, by ſowing, raking care of their Vineyards, and 
the like; left thro' uncertainty 5 the Weather, the propereſt Seaſon 
for thoſe purpoſes ſhould be loſt, and the Fruits of 1 Fach be not 
ſo plentiful; or nor fo well got in e 5 
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at Law. The offender a ing contrary, and not 
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'The ALAMANNIC Laws 


Forbad (i) all 8 or laborious Works on the 


Lord's Day, a the Penalties following. A Slave, 
or Seryanit, guilty in, chis matter, was to be Trat. 
en . WT 7M A Freeman, to be born witk 
till he f upon thitee. e Offences | ad- 
Rr 155 Offending after that, Was to forfen 
the third | bart of his Eflate. If found. again offend- 
ing, to convened before | the Governour of the . a 
Province, and aſſigned to perpetual Slavery: 


lat 
he who had been ſo eaget of working, 28 to 
reſt when the Service of God din ion cala 
him to it, might have working ongh'; andiibe 3 
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Ti : Conſt Ganthranmi R, 
5.3. Jdcixed.; hajus Pecreri 
ac; Definitionis.. generalis. vi- 
gore decernimusi ut ir om 
nibus diebus Dominicis,— vel 
in quibuſque reliquis ſolenni- 


1 nl Tea n Or 


grun Ora- 


. Ge, 91 Hate * 


quem preparari Fonve 
omni corporals opere ſuſpen- 
dantur ; nec ulla Cauſarum 
rxcipus Jurgia moveantur. 
J 5. Enimvero quicunque 
Sacerdotum aut Sæcularium, 
crebriùs admoniti emen- 
dare neglexerint, alios Cauo- 
nica ſeveritas corrigat, alios 
„ ae pena percellat.— Di- 
? ſtringat legalis ultio Fudicum, 
quos non corrigit canonice 
Prædicatio Sacerdotum. ge. 


3 
[Balus, Fon, I. col. 95 opts; IR cally Conſt. Ps Tom. 1 P- 634} 


(i) LL. Alaman. Tit. 38. 


Die Dominico Nemo opera 
ſervilia præſumat facere, e. 


Si quis Seruns in hoc vitio 
.inventus fuerit, vapulerur fu- 

ſtibms. Liber autem corripia- 
tur uſque ad tertiam vicem : 

i autem poſt tertiam correp- 
tionem in hoc vitio inventus 
fuerit, & Deo vacare die Do- 
minico neglexerit, & opera 


ſervilia fecerit, tunc rertiam - 


hartem de Hareditate ſud per- 
Si autem — fer 
9 fuerit, Gr. tunc co- 
actus & convictus coram Co- 
mite, — in Servitium trada- 
tur; Nc uia noluit Deo va- 
ha vg in. iternum Servus 
if TLindenbrog. p. 

75 e menen 67.] 
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74) 12.5 r. Tit. 6: C. 


2. Si quis — 


peram' ſerviletfecerit, f, Voked his Oxen; and Travelled with a \C 


Homo; id eſt, fi bovem [Ba- 


Of dende. of the LORD ** TI T. NV 


Tho ae 
provided cles! : (650 That if by perſon Free- born, 


„ or 


ur. bores] junxerit, & cu Wain, or other Carriage on the Lord's Day, he 


Carro am 


laverit, dertrum 


ſhould Kain the ri id Ox that drew; 1 1 


2 8283833 Si au- 
reger. f beler. fende. Pole they meant the beſt of them. o If he were ſeen 


rit, ] aut Meſſem ſecavexit, 
aut Jon rit, vel aliquod 6- 


pus {ervile fecerit die Domis 
nico; corrfpiatur ſemel vel 
bis; & ſi non emendaverit; 
rumpatur Dorſus ejus go. per- 
cuſſonibus. Et ſi iterùm præ- 
ſumpſerit opetare die Domi- 
nico, auferatur de rebus ejus 
tertia pars. Et ſi nec ſic ceſ- 
fayerit, tune perdas Libenta- 
tem ſuam; & fit Ser vus, qui 
noluit in die ſancto eſſe li. 

ber. F. 3. Servus autem pro 
tali Crimine vapuletur; & fi 
non emendaverit Manum dex- 

tram perdat. Quia talis Cau- 
ſa vetanda eſt, quæ Domi- 

num ad Iracundiam provo- 
cat, & exinde flagellamur in 
Frugibus, & penuriam pati- 
mur. | Lindenbr. p. 414. Ba- 
lux. Tom. I. col. 112, 1130 


cc voke the Lord 


cc * Judgmenes t that 


00 LL. Eriſfen Tit. 18. 


opus iervile die Dominics de 
cerit, ultra Laubachi, Solid. 
12; in cæteris locis Fræſiæ, 
4 Solidis culpabilis judicetur. 
Si Servus hoc fecerit; vapu- 
letur; aut Dominus ejus 4 Sol. 
ro illo com [Linden- 


rog. p. 498 


(m) Child. R. Decr. F. 14. 
Diem Dominicum ſimiliter 
placuit obſervare, ut quicun- 
que Ingenuus, excepto quod 
ad coquendum vel ad man- 
ducandum pertinet, opera a- 
lia præſumpierit, fi Salicus 
fuerit, Solidos 15 componat; 
Si Romanus, 7 & dimid. Ser- 
vus verò aut 3 Solid. reddat, 
aut Dor ſum ſuum com ponat. 
Lindenbrog. p. 347. Baluz. 


<ing it, or getting in hit Corn, or 


fencing hit grounds, making hay, or Mowing-or lead: 
any other 
ſervile work, he ſhould be once or twice reproved; 
and not reforming; receive fifty Blows, or Loſes 
on the Back : for the next Offence: Korteir the third 
part of hit Eftate : and continuing ſtill to offend, 
ſhould Joſe his liberty; and becauſe he would nor 
be free on the Lord's Day, be made à Slave for 
all his Days. One who was already a Slave or Ser- 
want, ſhould for the firſt Offence be beaten, and 
for che ſecond loſe bis right Hand. The Reaſon gi 
en for the whole Law, in the Concluſion of it, is 
not to be ſlighted : „ Ti fir (fays the Legiſlator,) 
« that we ſhould prohibit theſe ings, which pro- 
to be angry with us; for Scarcity and Dearth are 
r from his as for A PIE 


RY } pu 
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«i That whoſoever (5) ) in heir Doinitions, be vord 
the River Laubach, profaned the Day by (nile 
work, ſhould forfeit Twelve Shillings; in other parts 
of Frifia, Four. A Servant, to be beaten for it; 


or — his Maſter to pay the four Shillings in his 
ſtead. 


The Exanz 8. 


K. Childebert II; A. D. 595. (m) appointed, that 
2 Free-man, doin g any work on the Lord's Day, 
Exe: t what was neceſſary to prepare Victuals, 

ould forfeit, if a Salic, (or Frank,) Fifteen Shil- 
is if a Roman, half as much. A Servant of- 
fending, either to pay Three Shillng ——W_— 
{courged. 


Tom. I. col. 20. Goldaſtus. Tom. III. P. 116. 


(n) Pippin. R. in Synodo © 
Epiſcopor. Vernis. c. 14. — 
pitular. L. VII. c. 276.] 

ſuaſum eſt populis, 

minico agi cum Chat 
ſive Bubus & Vehiculis Iti- 


„ 


K. 9 in a 2 * Biſhops 00 A. D. 755, 
> Travelling with Carriages, as well as Drel- 
ic ſing of Victuals, and providing for perſonal or do- 
meſtic Neatneſs ; = or «fi 3 every wn 

ſhould 


| | ; . * Uo : | | . 3 EB 
CAD III. Of PRorANATION of the Lond Day: 


ſhould be lawful: to be dene on the Lord's Day) f 280 dere, noque ut $ 


err els 8 F 1 % 1.7 ant re IR per ra "hy: 
which had been ſo eſteemed by Chriſtian Antiqui- ri; yel ad nitorem; Domis 

x WHED AL. 8 | vel Hominis pertinentem ul- 
ty. In all this he profeſſes to obviate what he ap- lacends erke [que res ad 
\ * . ö 5 3 . 1 "I 2 uga! m 1uper itonem, * 
prehended to be Fewiſh ſuperſtition in ſuch matter; be quits od l en Ob- 
and yet, I think, the not Travelling with Carts dr; id Mattis, Prone” 


| tur: id ſtatuimus, ut Die 
and Carr lages can no more be placed to the ac- Dominico quod anted fieri li- 


TTY ; : cuit, liceat. De opere tamen 
count of Superſtition, than the Travelling with them %, ate, l. e. aratione,] 
| N | | | aut vinez Sectione, Excuſſi- 
can (in general) to that of Works of Neceſſity. But one, vel 2 | Goldaf ſpe 

as to other Rural works; 8 Dreſſing of Vine- hn ; quo Allis ad Be 
yards, Threſhing of Corn, and making or repair- gc em. C ff. 
ing of Fences, and the like; he ordered, they ſhould yes furrir quis in operi- 
| : ; us ſupraſcriptis quz inter- 
be abſtained from, that they might. go to Church. dit fant exercers; qualiter 

| : emendare debeat, non in La- 

However, the Puniſhment for tranſgreſſing, was ta- 


icorum diſtrictione, ſed in 


ken out of the Hands of the Civil Magiſtrate, and Sacerdotis Caltigarione con- 


ſtat. | Baluz, Tom. I. col. 
left entirely Eccleſiaſtical. 173. & 1086, Goldaſt. Tom. 


III. p. 650.] 


Tuis Conſtitution his Son Charles the Great re- L e [Capirnlar. 
ferred to, and enlarged upon, in his firſt Capitu- wurde opera exerceant; d 


; eſt, nec in Vine colend3, 
lar of the year 789: wherein (o) he explains the 


nec in Campis arando, nec 


| | | . . in metendo, vel fi . 
Matter of Rural works 5 by what CONCErns their Vine- cando, vel ps 


yards, their Plowing, Reaping, Mowing, or Hedg- nec in Sylvis ſtirpare, vel Ar- 


pn cxdere, vel in Petris 
233 : | J. : 45 "Bf 4 rare, nec Domos conſtru- 
ing; grubbing up Roots, cutting Woog,” laboars , e l n ewtre 
ing in the Stone-Quarries, B uilding, Gardening, Or nec ad Placita conveniant, nec 
f 1 5550 venationes exerceant. Sed 
Hunting: but allows of three occaſions for Car- un Carrari ogera lice fe 
; a Ce on T7 2.6, % T1 1 | , 1 » 
riages; viz. for the uſe of the Army, for Victuals, dere Cura, nan 
. 3 _ | | $4 Y orte neceſſe erit cor- 

and for conveying dead Bodies ro the Grave. He ys — Gl bogus 
forbids alſo ſome domeſtic (as well as rural) Labours : Shrum. Item, Forming opera 
* 3 „ _ _ ___ textrilia non faciant; nec ca- 

as Works of Houſewifery, | Textrilia 1 cutting Out 2 rr got conſuant, 
| . "OR ve ici iant; La- 
Linnen, or other wearing A arel; Sowing; Em- r e 
broidery; Carding of Wool; Dreſſing of Flax; meta bee. 1 
: > 6 a tondere habeant licitum: ut 
Waſhing Cloaths in public; and Shearing of Sheep. Ar eee 
But by his ſilence concerning the Puniſhment, we quies Dici Dominici ſerve- 


: ; tur. GG c. [L Baluz. Tom, I. 
may conclude he left it to the Church, as his Fa- cal. 235. RE 


| | : daft. Tom. I. p. 13 1. 
ther had done before him. | f. Tom. I. p. 1314 
The ENGLISH SAXONS. 


Amongſt them, Withred, K. of Kent, ordained, in the Council of 
Berghamſlede; (p) that if from Sunſet on Saturday, cage. $i in veſpe 
till after Sunſet on the Lord's Day, a Servant did porfum Sol occubuir, an 


Jus, Nen | poſtquam Sal occubuir, aut 
any ſervile Work by order of his MAaſter, the Ma- . Salis 
ſter ſhould be fined for it Eighty Shillings. Thus 5 
Spelman: and with Submiſſion to better Judges, rit, Dominus factum 80 So- 
A. 1 . He Audis luito. [ Spelm. Concil. 
and particularly Dr. Wilkins, it ſeems to me more Tom. I. p. 195.) 


probable than the Text or Tranſlation of the latter; which repreſents 
the Caſe, as of work done againſt the Maſter's Or- (%) E. Eur apud wi 
der, and the Penalty thereupon as (7) paid by the . re 


Servant 


247 
= 22 
Buſineſs 4 
. 


F. III. rl. 
/ Buſineſs, and 


cf br Ax AT ION of the LORD Day, Tir. IV. 


Servant to bis Maſter + for it is nor likely chat ſo high a Fine ts Eighty 


tle or nothing to 


(r) Si Servus hoc faciat 
| oprio motu, Sex Solidos 
ipſe Domino pendat, aut cu- 
tem ſuam. Si Liber Homo 
autem id fecerit tempore ve- 
tito, ſit reus Colliſtrigii; & 
ui eum detulit, habeat mul- 
x & wxſtimatignis Capitis 
dimidium. [Wilkms. p. 11.] 


days, ſhould be laid upon a Servant, who had lit- 
pay it out of, However, according to Dr. Wil 
kins, If he did this of his own head, or without or- 
der, (r) he was to pay his Maſter Six Shillings, or 
be ſcourged for it. If a Free-man were guilty of 
this * working, he was to pay his Fine of 
Redemption from the Pillory; and the Informer was 
to have half of that Fine, and half his Meregiſd 
alſo. 


AB Our the fame time, Ina, K. of the Weſt-Saxons, ordained, that 


(% LL. Ine R. c. 3. Si Ser- 
vis Homo die Dominico ope- 
retur juſſu Domini ſui, liber 
ſit, & Dominus debeat 30 
Sol. pro pœnd: ſi autem Ser- 
vus, abſque ejus ſcitu opere- 
tur, verberibus cædatur, vel 
cutis pretium ſolvat. Si au- 
tem liber eo die operetur ab- 
ſque Domini ſui juſſu, per- 
dat Libertatem ſuam, vel 60 
Solidos; & Sacerdos duplum 
debeat. [ Wilkins. p. 15. 


Two hundred 


(t) Cap. 7. Si liber Homo 
die feſto operetur, perdat Li- 
bertatem ſuam, vel ſolvat mul- 
Qam, & Legis violatæ pœ- 
nam. Servus Homo vapulet, 
vel verbera redimat. Si Do- 
minus Servos ſuos die feſto 
ad opus cogat, ſolvat Legis 
violatæ pœnam Dominus, jux- 
ta Legem Danorum, & mul- 
ctam apud Anglos. ¶ Wilkins. 
p. 52. Lambard.. p. 43.] 


(u) LL. Cnuti R. c. 42. 
Si liber Homo die feſto labo- 
ret, tunc compenſet hoc ob- 
ſtricti Colli mulctà; & fal- 
tem apud Deum diligenter 
compenſet prouti docetur. 
Servus, ſi laboret, vapulet, vel 
pretium verberum pro ratione 
ejus quod factum eſt luat. 
Si Dominus Servos ſuos die 
teſto neceſſitet ad laboran- 
dum, perdat Servum, & ſit 
in poſterum liber; & Domi- 
nus ſolvat violatæ Legis pœ- 
nam apud Danos, mulctam 
apud Anglos, pro ratione ejus 

uod factum eſt, vel purget 

e. [ Wilkins. p. 141. Lam- 


bard. p.118.Bromptoni Chron. 


c. 67, 68, 69. LL, Canri; 
col. 927. 


or elſe, canonicall 
hot compelled him. 


if any Servant (s) were guilty of this in obedience 
to his Maſter, He ſhould be ſet at Liberty; and the 
Maſter ſhould pay a Fine of Thirty Shillings : but if 
without his Knowledge, he was to be ſcourged, or 
redeem his Skin with Money. A Free-man offend- 
ing this way without the command of his Supe- 
rior Lord, was to loſe his Freedom, or pay Sixty 
Shillings; and if a Prieſt, the Fine was double. 


years after, or not much leſs, we find in the Arti- 
cles of Alfred and Guthrun (t), a Conſtitution of 
the ſame kind with the former: That a Free-man, 
working upon Holydays, ſhould either forfeit his 
Freedom, and become a Slave; or pay his Vita 
and Lahſlite: A Servant ſcourged, or redeem it: 
and if a Maſter compelled his Servants to work on 
ſuch Days, he ſhould pay (if a Dane) the Labſlite, 
or (if an Engliſhman) the Wita. 


CANUTUS alſo, has the following Law; which 
is indeed but a Compoſition out of thoſe already 
cited. () A Free-man offending, to pay his Fine 
of exemption from the Pillory; and to do Penance 
at the direction of his ſpiritual Guides. A Servant, 
to be ſcourged, or compound for it; | Brompton ex- 
preſſes the Payment, and renders it Thirty Pence.] 
A Maſter compelling his Servant to work on thoſe 
Days againſt his Inclination, ſhould loſe that Ser- 
vant, who from thenceforward ſhould become a 
Free- man: and the Maſter was alſo to pay his Lab- 
ſlite with the Danes, or his Wita with the Engliſh ; 


y purge himſelf of the Crime, by Oath, that he had 
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aero fl 3. DSI 31 YE. 2 WERE: hitter}; 2 MOI d1.8 28 4: anbive 4h i 
r 1 () Decr. Steph. R. L. II. 
STEPHEN I. K. of Hungary, (about che Year, % Kal eb vd 
1039): ordained, (w) that if any Prieſt, Magiſtrate, . comes, fe d. Bee b. 
or other perſon ſhould find any Man labouring on venerit quemmliberlaboranter; 


N. Loete Th 64 ; th pas e abigatur : Si verd cum Bobus, 
the Lord's Day, he ſhould drive him off from. his tallatur Gbi Bog, '& Civibus 
work: and if he were labouring with Oxen, one Ox wm cm Patte, las 
4 | Dominus Bo 
fould be taken eaey from bim, and given the Towns Ee rea eat: 
men to eat; if with Hotſes, one Horſe, which the manducerur, ut dictum et: 


Si qui aliis Inſtrumentis, tol- 


owner might redeem with ; an Ox for. the purpaſe lantur Intrumenta & veſti- 
aforeſaid; If with any Inſtruments whatſoever, thoſe Cum eim, C Pest NR. 


In ftruments ſhould be taken away, and his Cloaths cm Boni, & 


too; Which, if he pleaſed, he might redeem with 
ſubmitting to be ſcourged. RT | 75 


Tanz ss bur licelein Antiquiry diſtin&and expres upon this Head. 
They underſtood it, (I ſuppoſe) as included in the general notion of 
work, or Worldly Bufmeſs; and fo prohibited by Implication, where Ne- 
ceſſity or Charity did not interpoſe, to make ſuch Travelling lawful. 
And doubtleſs it is „ Ot herwiſe, an Encroachment upon Time dey ote d 58 
Religion, to chuſe the Lord's Day, (as we ſee moſt people profanely 
do,) for their Journeys of Buſineſs or Pleaſure ; in purſuit of the com- 
mon Intereſts of this World; or as a Day of Idleneſs, whereon they 


? 
1 


can beſt diſpoſe of themſelves abroad, without Interruption to their Af- 
fairs at home. 1 8 | ” 


The JENS : 
Had a Law of God, Exop. XVI. 22. Abide ye every Man in bis 
place, let no Man go out of his place on the Seventh Day; whereupon they 
founded their Prohibition of travelling on the Sabbath, beyond a certain 
limited ſpace, which they called a Sabbath-days-Fourney. But of this 
there was a larger, and a more reſfrained Limitation ; according to the 
Talmudiſts, who rp things as they pleaſed. () .li, de Jure Nat. & 
The larger, (a) for which they pretend preſcription Sent. L. 3. e. g. p. 315: 

as ancient as the written Law, (but upon what grounds I know not,) 
was the diſtance of Twelve Miles from home. The ffritter Limitation 
was of two thouſand Cubits, or about an Italian Mile; and this was 
ex moribus ſuperinduttis, the particular ordinance of their Scribes : be- 
cauſe (b) ſuch was the diſtance betwixt the Ark and (5) lender rieve. Antiqy. 
the Camp, when the Iſraelites marched in the Wil- = + e. 16. p. 58i, 582. 
derneſs, and probably was the ſame when they reſted ; fo that if they 
were allowed to go from their Tents fo far rs the Tabernacle, to wor- 
ſhip on a Sabbath day, it was thought no breach of the Sabbath to 
go as far on other occaſions. However, the travelling prohibited, 
was only ſuch (c) as was in order to ſome worldly (e) $4. wi fiprs. p. 
Work or Bulineſs: = III SI 
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A 
| F. V. Sports 


and Diverſions, 


of Protavarion of the Lon Day. TI 


THE Puniſhment was either Scourging, or beating with Rods z and 
(4) Selden, Ibid. p. 316. they diſtinguiſhed as follows. (4) If the Offendet 


% 
* 


went 


beyond two thouſand Cubits, but not ſo fat as Twelve Miles, 
he was ſcourged; as for tranſgreſſing the Precepts 
Doctors of the Law: if but one ſingle Cubit bey 


of their Scribe or 
eyond Twelve Miles, 


he was beaten; as offending againſt the Law its ſelf. 


THz only Conſtitution I meer with 


(e) LL. Bavar. Tit. 6. c. 
2. 88. 4, 5. [Herold. Bavar. 
c. 9. F. 6.] Et hoc vetandum 
eſt in die Dominico, ut 


quamvis in Itinere poſitus, cum 


Carro, vel cum Nave. pauſet 
die Dominico uſque in ſe- 
cundam feriam. Et ſi nolu- 
erit cuſtodire præceptum Do- 


* * 


s ” 


farther, is amongſt 


[ 


The BAVARIANS: i 
And They had a Law which bears hard upon this 


matter. It runs thus, | in the Intention, tho' | the La- 
tin has ſome Abſurdity in it. (e) © It is not to be 
ce ſuffered on rhe Lord's Day, that any Perſon on 


« a journey by Land or Water - ſhould proceed; 


I. col. 113. Herold, p. 99- | 


<*bur he ought to reſt till the next Day. If he 
« will not obey the Precepts of the Lord, (who 


mini, quia Dominus dixit, 
nullum opus ſervile facias in 
die ſanto, neque Tu, neque 


Servus tuus, neque Ancilla * ordered, that no Servile wort K | ſhould be done 
Ahnen dla, neque alu Sl. © ON the Holy Day, by Man or Beaſt, ) whether 
8 « in Journeys, or otherwiſe, he ſhall forfeit Twelve 
ſervare neglexerit, cum 12 © Shillings. Herolaus, and Baluxius (f) (from, the 
frequens hoc fecerit, ſuperiori Authority of all the Ancient Copies, however Lin- 


Sententie ſubjaceat.] Linden- 
brog. p. l Tom. 


denbrog omits it,) add, < that if he did this often, 
ce he ſhould be ſubject 20 the foregoing Sentence: i. e. 
as I underſtand it by F. 2. of this fame Chapter, 
(cited under the former Head, of worldly Bufmeſs and Labour, ) to 


( Balux. Tom. II. in 
Notis ad |. prædict. col. 1016. 


Scourging, forfeiture of the Thirds of his Perſonal Eſtate, or Loſs of 


Liberty. This Law has been underſtood to relate, not only to the 
Travelling with Carriages laden with Goods, but alſo, to Travel- 
\;(£)—Peregrinus monitus ; — (2) paſſing on the Road, in Chariots, or on Horſe- 
Aetar. ( Bea, de Mo back, or by Water, upon their ordinary Occaſions : 
bus Gent, L. 3. c. 1. p. a85.] For ſo Boemus, in his account of the Bavarian Laws 


for obſerving of this Day, applies the forfeiture of Twelve Shillings 


even tO 4 common Travelling Stranger. 


SECT. V. Of Sports and Diverſions on the Lord's Day. 


THESE have been forbidden by ſeveral Conſtitutions in 
The Civir Law. 


| (a) Cl. Theod. L. 15. Tir. Theodofius the Great, (a) A. D. 386, diſcharged the 
5. De Sodacaoye, |. 2. exhibiting of Public Shews on the Lord's Day : and 


b 


y the latter end of his Conſtitution, it appears that he had once 
before forbid them. | - | 
VALENTINIAN II, Theodofius, and Arcadius, A. D. 389, in a 
0% Cov. L. 3. Tir. 12. De Law of theirs referred to already on another occa- 
Fer r 7: dee he. ſion, (b). do forbid on Sundays and Holydays, not 
only Courts of Judicature, but Public Shews alſo : — In quibus etiam pre- 
dittis ſanctiſimis diebus, neque Spectaculorum copiam reſeramus. = 


- 


Tnno-' 


CAP. III. Of PROFANATION of the LoxD's DAx. 


THEoDOSIUS the Younger, ſhewed the like Zeal, A. D. 42 5 
in a Conſtitution that has ſome particulars in it, for which (tho Ju- 


«4 


iniau's Compilers have 1 fit to leave it out 
fi a mind it ſhould be inſerted Beree.c 

Ix extends (c) not only to the Lord's Day, but to 
Chriſlmaſs Day, and the Days of Epiphany, Lent, 
and Eafter : and on all theſe, he diſcharges the Peo- 
ple every where, (even Jews and Pagans, as well 
as Chriſtians,) from all Entertainments of the Theatre ; 
and of the Races, or other public Diverſions in the 
Cirque: © and let them know, (fays he,) that times 
cc of Devotion are not to be confounded with their 
cc times of Pleaſure. Nor let any Man think him- 
cc {elf obliged, in Honour and Reverence, to us, 
(that is, =. in the Anniverſary of his Birth, or Ac- 
ceſſion to the Crown ſhould happen to fall upon 
any ſuch Day,) © to neglect the ſacred Buſineſs and 
« Religion of the Day, and apply himſelf to thoſe 
© public Diverſions | which were uſually had in 
Honour of it:] © for let him not doubt, that 
« we look upon our ſelves as then beſt ſerved 
« and honoured, when the Excellencies of the Great 
« Gop, and his Mercies to Mankind, are moſt 
« deyontly celebrated. 


of their Code,) 1 


(e) Cod. Theod. De Spectar. 
I. ult. Dominico, qui Septi- 
manæ totius primus eſt Dies. 
& Natale, atque E piphanio- 
rum Chriſti, Paſchæ etiam, 
& Quinquagiſimæ Diebus.— 


omni Theatrorum atque Cir- 


cenſium voluptate per uni- 
verſis urbes earundem popu- 


lis denegaid, totæ Chriſtiand- 


rum ac Fidelium mentes Dei 
cultibus occupentur. Si qui 
etiam nunc vel Judæi im pie- 
tatis amentid, vel ſtolidæ Pa- 
ganitatis errore atque Inſa- 
nia detinentur, aliud eſſe Sup- 
plicationum noverint tempus, 
aliud woluptatum. Ac ne 
quis exiſtimet in Honorem 
numinis noſtri, veluti majo- 
re quadam imperialis Officii 
neceſſitate compelli; & niſi 
diving Religione contempta 
Spectaculis operam præſtet, 
ſubeundam forſitan ſibi no- 
ſtræ Serenitatis offenſam, fi 


minus circa nos Devotionis * 
oſtenderit quàm ſolebat: Ne- 


mo ambigat quod tunc maxi- 
me Manſuetudini noſtræ ab 
humano genere defertur, cum 
virtutibus Dei Omnipotentis 
ac meritis univerſis Obſequi- 
um Orbis impenditur. 


Bur the Principal Law, retained in the Fuſtinian Code, to our 
purpoſe, is that of the Emperours Leo and Anthemius, A.D. 469. 


Dies Feſtos, (d) Majeſtati altiſſimæ dedicatos, nullis 
volumus voluptatihus occupari, nec ullis Exattionum 


(J Cop. L. 3. Tit. 12. De 
Feriis. I. 11. Dies feſtos. 


6. v. 
and Diverſions, 


wexationibus profanari. d. 1. Dominicum itaque Diem ita ſemper honorabi- 
lem decernimus, & venerandum, à cunttis Executionibus excuſetur, &c. 


Nec tamen hujus religioſi Diet otia relaxantes, obſcanis quemquam pa- 


timur voluptatibus detineri. Nihil eodem die ſibi vindicet Scena Thea- 
tralis, aut Circenſe Certamen, aut Ferarum lacrymoſa Spectacula; Et 
fi in no trum Ortum aut N atalem celebranda Solennitas inciderit, differa- 
tur. Amiſſionem Militiæ, ak, ee Patrimonii ſaſtinebit, fi 
quis unquam hoc die feſto Spectaculis intereſſe, vel cujuſcunque Fudicis 
Apparitor, pretextu negotit publici, ſeu privati, hec; que hac Lege ſtatu- 
ta ſunt, crediderit temeranda. By this, thoſe Princes forbid Worldly 
Pleaſures, as well as Law- Proceedings, on the Lord's Day. They diſ- 
charge it from Arreſts, &c. but withal declare that neither will the 
ſuffer people to be withdrawn from che Religion of the Day by their 
Diverſions ; and therefore forbid Stage- Plays, Horſe-Races, or Hunting; 
for ſo the Greek Baſilica tranſlate, ina = xuvio, For Circenſe cer- 
tamen aut Ferarum ſpectacula:] upon penalty, that whoſoever ſhall pre- 
lume to be preſent ar ſuch, on thoſe Days; or . any other 
of this Law, with reſpect to Areſſs, &c. ſhall loſe bis p ace, (if he has 
any, ) under the Government, and forfeit his whole Eflate. The Empe- 


rour's Birth-day falling on a Sunday, the Celebration of it to be deferred. 
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Of PROFANATION of the Lokp's Day; TX. IV. 
The GREEK Empire | 4 L 
Had nothing new upon this Head. Public Shews were prohibited, M- 


| Diebus feriatis. l. 23. riic. I. 7. Ones Dies. And we find that other Con- 


ſtitution of Leo and Ant hemius, juſt now cited thence, retained {in ſub- 
ſtance at leaſt,) in their Baſilicon, L. 7. Tit. 17. J. 27. 

: Among the FRANK s, 

(f) la nos querimonia K. Childebert I. A. D. 555. (F) takes notice of an 


proceſſit, multa facrilegia in EM : 5 

populo fieri, unde Deus lzda- ill cuſtom of the People, which he charges as a kind 
tur, & populus per peccatum ; : f 2 7 
declinet ad mortem; Noges of Sacrilege, of ſpending either the Vigils, or the 
pervigiles cum Ebrietate, ſcur- Even h ( [ fa D d d 0 N f f 
rilitate, vel Canticis, etiam in Very venings memlelves, O ays evoted To Keil. 


is diebus, Paſcha, Na- _- . 3 
2 d, & reid Fell. gion, (as Eaſter, Chrifimas, &c; and the better to 


itatibus, vel adveniente Die it. , . $ 
— Danſartices i. e Sal- guard the Lord S Day, he mentions Sai urday N ights 


. in Drinking, Singing, Revellings, and mobbiſh 
ſcitur 1#di, nullatenüs her Dancing in the Streets. All which, with great In- 
Sommentionen Sacerdaes, dignation he forbids, as an offence to God : and 


ommonitionem Sacerdotũ, 


RN — anorg lt orders, that whoſoever ſhould thenceforward preſume 


 fumpſerit, . Servilis perſona to be guilty of ſuch facrilegious practices, ſhould, 


eſt, centum ictus flagellorum | | | ſs ; 
ut ſuſcipiat jubemus: fi vero if 4 perſon of mean Or ſerv ile Condition, recelve an 


Ingenuus aut honoratior per ſo- 


melt. #**% (TZabhe Concil. hundred Laſhes; If a Free- man, or of better Quality, 


2 15 3 K RX RRR. Here, the Manuſcripts our Authors 
copied from are defective; and fo we are left in the dark, what Puniſh- 
ment he aſſigned in this caſe to people of Subſtance. I muſt acknow- 
ledge, by the by, that (in the Latin,) for Danſatrices, Baluxius reads 
Banſatrices; and defends, but does not explain his Reading; [In his 
Notes, Tom. II. col. 985 :] However, not only Labbe, but Du-Freſne 
alſo in his Gloſſary, (v. Banſatrices,) propoſes the word as I have put 
it, and in the Senſe which I have given of it. | 

THE Emp. Charles the Great, in his firſt Capitular of the year 78 9, 
% Cap. 79. [Capitular. u. (Cited at large before, $. Worldly Buſmeſs and La- 
c. 75. ] Balux. Tom I. 4 _ 
cl. 240, 716. bour,) has (g) amongſt other prohibitory Clauſes 
with regard to the Lord's Day, — Nec venationes exerceant; to prohi- 
bit Hunting, or other Sports of that nature. 

AND either He, or his Son Lewis, has a Law in the Collection of Capi- 

(b) Capirular. I. vl. e. Tulars, (cited alſo before, Chap. II.) forbiding (h) all 


| Placuit Ge. — Ne in il. ; 7% 57 3 
hogs de can ant Dain and idle Diſcourſe, as well as Singings, and Danc- 


locutionibus, ſive Cantationi- 


bus, vel Saltationibus, ſtando inge on that D ays and requiring them ro repair 0 


in biviis & Plateis, ut ſolet, thei ; * c 
in biviis & Preis, ur foler, their Pariſh Miniſter, or ſome other good Man, that 


tem, autaliquem fapientems: they may profit by their pious Sermons or Conver- 


bonum veniant, & . . ; 3 
predicationibus, & bonis lo. ſation, and improve their own ſpiritual Intereſt, 


cutionibus, quæ ad animam 


8 = Bur no Penalty being mentioned, 1 preſume it was 
ertinent, utantur. [ Balax. | 3 
Tom. I. col. 958. : left to the Church. | 
0 LL. Cawticc 15. Dies AMONGST the ENGLISH SAXONS, Ca. 
mus-weandenem, probide- nutus forbad (i) Hunting on the Lord's Day. As 
king p. 130.] alſo by the Council of Anham, A. D. 1009; which 
being merely Eccleſiaſtical, I forbear to give their Canon. 
TITLE 


my 


TITLE V. 
The NEGLECT, or CONTEMPT 
1D ES 


_ DIVINE SERVICE: 
 AB$SENTING FROM the Publick Worſhip of 
| Gopz or Ix DEREN Brnaviourin it. 


1 {4 _— * 


— 1 


th. 


HE Subject of this Title is an Offence of great Impiety, as 
well as that of the laſt; and as much againſt Natural as re- 
vealed Religion. For all that acknowledge a God, mult (rea- 
ſonably) acknowledge a worſhip dye to him; not only in private, for 
his particular Goodneſs to themſelves ; but in publick too, as Creator 
of 4 World, and the Benefactor of all Mankind: and indeed, thoſe 
who have not Religion enough to bring them (eſpecially at Solemn 
times) to Church, are much to be ſuſpected of paying him no more 
Devotion in their Cloſets. And farther, if Publick Workip be que, 
(as certainly it is;) an irreverent, diforderly Behaviour in, or toward 
it, mult be a ſhocking piece of Profaneneſs, not to be thought of 
without Indignation. 5 
I coNFESS, we have very little upon this Subject in Antiquity; 
as we had upon ſome Sections of the ve ay : but there are Reaſons 


for which I have no mind to paſs it wholly by. 
SECT. I. Of Abſenting from the publick Wotſeip of God. 
Nr 


Makes a deep ſenſe of God and Religion the true Baſis of Government; 
and lays it down as an indiſputable Maxim, which he would have a Le- 
giſlator inſtill into the minds of his People, (a) that % a5 f d 2,4; 9 
te à good Man ought to facrifice to the Gods, and 2 — 
© to be frequent in their Worſhip, fo as to attend ry egi 8 Suna, e 
« them with Prayers, and Gifts, and all forts of r der. al. fla d. 
te Religious Offices: for this (ſays he) is the moſt b. L. 42-716] © | 

agreeable, the beſt, and moſt effectual way to a happy Life. And 
therefore, in the firſt place, he takes care to eſtabliſh rhe Worſhip of 
his Country Deities : De Legib. L. 4. p. 717. De Republ. L. 4. p. 447: 


A 


A 


254 


S8. II. Indecent; 
or rude Beha- 
viour. 


cc under an Outla 


LVeglect, or Contempt of DIVIX E SERVICE. 


Tit. V. 


The DRUIBSs of GAuL and Britain. 


What their ſenſe was, concerning Abſence from Divine Offices, appeits 
in this, that Excluſion from them was one of the ſevereſt of their Pu- 


(5) Si quis, aut privatus 
aut publicus, eorum decreto 
non ſtetit, Sacrifictis interdi- 
cunt; hæc pœna apud eos 
eſt graviſſima. Quibus ita 
interdictum, ii numero im- 

iorum ac ſceleratorum ha- 
| prin iis omnes decedunt, 


aditum eorum ſermonemque 


neque iis petentibus jus red- 
ditur, neque Honos ullus 
communicatur. { Ceſar. de 
Bello Gall. L. 6. c. 13. Edit. 
Elz. p. 130. ] 


cc hi 
defugiunt, nequid ex conta- + him, 


gione incommodi accipiant; 


niſhments. So Ceſar tells us. (h) ce if any perſon 


d of what Rank ſoever, ſubmits nor to thelt Deci- 


« ſion, [the Druids being their uſual Judges, 
« they interdict, or prohibit his appearing at their Sa- 
« crifices; the higheſt penalty they can lay upon 
And thoſe who are thus Excommunicat« 
ce ed, are looked upon by eyery Body as vile and 
« impious Wretches. Every body runs away from 
c them, and ſhuns their Company, [as ſcandalous, ] 
ce and their Converſation, as infectious ; they are 


wry, and can bring no Plaint or Action into any 


« Court of Juſtice; nor are they capable of any Honours whatſoever, 
AMONGST Chriſtian Countries, the German S Ax ON Capitular, 
A. D. 789. (cited in the foregoing Title, concerning the Lord Day) 


(e) Capit. de Partibus Saxon. 
c. 18. [ Balux. Tom. I. col. 
7 i 
(d) Capit. I. A. D. 789. c. 
79. Capitular. L. I. c. 75. 
[Baluz. Ib. col. 240. 719. ] 


(e) Capit. A. D. 823. c. 7. 


Capitular. L. II. c. 7. [Ba- 
lux. Ib. col. 635. 738. 

(f) Tit. III. c. 3. [Balux. 
Tom. II. col. 352, 353. ] 


required all (c) to repair to Church, and hear che 
Word of God, and attend the Prayers. And to 
the FRANKS, Charlemaigne (d) in the ſame year, 
and Lewis the Pious, A. D. 823. (e) gave the like 
Orders: the Emp. Lewis II. A. D. 855. (F) ex- 


patiates ſomewhat more upon this Subject: But 
none of them ſpecify the Puniſhment in Caſe of Neg- 


lect; which, therefore, we preſume was left to the Eccleſiaſtical Power, 
HowEVER, Stephen I, K. of HUNG ARy, thought fit to align 


(g) S. Steph. R. Decr. L. 
II. c. 8. A Sacerdotibus & 
Comitibus commendetur om- 
nibus Villicis, ita ut ipſorum vi- 
ſu omnes concurrant die Domi- 
nica ad Eccleſiam, maj ores & 
minores, viri & Mulieres, exce p- 
tis illis qui Ignes cuſtodiant. 
Si quis verò obſtinatus rema- 
nebit, propter illorum negli- 
gentiam vapulet & depiletur. 
[ Decr. RR. Hung. ad Calcem. 
Herbenxi.] 


a temporal Puniſhment in his Kingdom. He requires 
(g) the Nobility and Clergy to give it in charge to 
every Steward of a Mannor, or chief Officer in a 
Pariſh, that they take care to ſee all the Inhabitants, 
Elder and Younger, and of both Sexes, (except 


ſuch as muſt attend the Houſe, ) repair duly to 


Church on the Lord's Day : and orders, that who- 
{oever ſhould remain obſtinate in his Negligence, 


ſhould be beaten, and have his Head ſhaved by way of Diſgrace. A like 


Direction for Scourging, 
ſor Ladiſlaus; but it fil 


we meet with in the Decretum of his Succeſs 
a little too late for our Period in this work. 


SECT. II. Of Indecent, or rude and diſorderly Behawiour, 


during Divine Service. 


As to this Point, we have the following Proviſions in Antiquity. 


Y Selden. de Synedriis. L. 
II. c. 13. p. 54. 


Taz JEZwSs (5) were uſed to ſcourge a Man, 
who preſumed to come drunk into the Temple. 
AMONGST 


lic O flices of Religion were 0 be attended, the Ky Ries, 4 200 A 


eople ſhould. neither hear nor wa. | i ve Sieg, & 
+ pl Ghoul 1 Hear nor K in a regardleſs jag f e . 
ue naaner; 70 Jing aſide all Amuſements of Hat. in Numa, p. 6g, | 
the World, apply chemſelves to Religion, as an Affair of the. greateſt 
Importance. To the fame purpoſe (k) he relates (460m gers 16s. 
elſewhere, that when the Magiſtrates or Prieſts. go mei m rc, Heer, 6 Ki- 


| : gt Tegao wine) Han Bray, 
about any ſuch Solemnities, an Officer proclaims , & (i.e.) rom perry 


A '« . . W "Ns a * | a3 Ras Plut. C N . , * 
with a loud voice, Hoc age, ' mind what” you are a are 


bout, to draw them to a devout Attention. 


. : | ' 
1 1 1 : * * 8 4 > 
4 : 


Ar ER Chriſtianity prevailed, . 


* dd 3 2 n J . wg", 52 17 ; 
The Roman C 1 L A W, 
4 (194142 * Gl TS W, 


the Divine Service at Church, or inſult che Miniſter officiating, on 
pain of Death. Thus the Conſtitution of Arcadius and Honorius, A. 
ut in Ecclefias Catholicas irrviens,” Sacerdotibus, Mini- Ei. & cler: l. 1e. 


fris, vel ipft cultui, locous aliquid importes Injuris; quad geritur, 4 


Provincie Reftoribus animadwertatur. Atque ita Provincie Moderator, 
Sacerdotum, & Catholice Eccleſia Miniftrorum, | Loci quoque ipfius, GS. 
Diving cultus Infuriam Capitali in convickos, ſeu confeſſas reas ſententia 
noverit vindicandum. &c. By this, the coming into Churches, in 
time of Divine Service, and offering any Inſult, ro the Biſhop, the 
Clergy, the Religious Offices, or the Phage, is to be puniſhed capitally 


by the Governour of the Prov ince, either upon Conviction or Con- 


feſſion of the Offefidets. 5 
A like Conſtitution we have of the Emp. Marcian, (A. D. 451.) 


puniſhing with Death all ſuch as commit Violence, raiſe Tumults, or 


give. any other notorious and riotous Diſturbance at Church, where 
the Worſhip of God ought to be quietly and orderly (ﬆ) Cop. L. I. Tir, 12. De 
performed. (wm) Denunciamus vohis omnibus, ut in ſq- li qui «dEcclifiam kee. l. 5. 


croſanttis Eccleftis, & in aliis quidem venerabilibus locis, in quibus cum 


pace & quiete vota competit celebrari, abſtineatis ab omni Seditione. Ne- 


mo Conclamationibus utatur, Nemo moveat Tumultum, aut Impetum com- 
mittat, &c. — Sciant ſane omnes, quod fi quis contra hujus Edifti nor- 
mam aut agere aliquid, aut Seditionem movere tentaverit, ultimo Suppli- 
cio ſubjacebit . | 

BuT by Juſtinian's Novel, about ninety Years after, there is ſome 


Diſtinction made: that He who in Divine Service ſhall inſult the 
Biſhop, or Miniſter, ſhall be ſcourged and baniſhed; but he that affronts 


the Service it ſelf, (whether the Sacramental, or the common Offices,) 

ſhall {utter Death. (u) Si quis CUM ſacra Minifteria (n) Fuſtiniani Novel. 123. 

celebrantur, in ſanctam Eccleſiam ingrediens, Epiſcopo, © 0 

aut Clericis, aut Miniſtris aliis Ecclefie Injuriam aliquam inferat; jube- 
mus 

* 


, e 72 Ae, il. 


Tit. V. .Negle#t, or Contenpt of DIVIN E SE KVIE. 154 
by AMONGST the ancient Ro MAN S's Plutareh i) N yin . U. Id. 


obſerves che care of Numa, (i) that when the pub-- 3 rale Hir, Lege, 7 761 cer 07 td. 


r bi. 
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$.11. Tudecent, 
or rude Beha- 
ET 


ſpelunca Latronum ; & ut in- 
tentos habeant Animos ad De- 


mus hunc verbera ſuftinere,- & in Exilium mitti. Si vero ber ſacra 


| Miniſteria conturbaverit, C Gr. àvrd rd Oda fbslela, h ms Oelas Aurveu 


rag] aut celebrare prohibuerit, capitaliter, puniatur: Hoc ipſo &. in 
Litaniis, in quibus Epiſcopi aut Clerici reperiantur, cuſlodiendo. c. 
Ix the EASTERN Empire, they retained the Novel (now cited) of 
Juſtinian. [Bacon L. III. Tir. 1. De Epiſc. & Cler: l. 4. 


Amongſt the FRANKS, 


We find the Emperours Charles the Great, and Lewis, about the year 
(o) Capit. II. incerti Anni 81 4. (o) adopting (almoſt word for word) the Con- 


r | ; 8 
75. L Al. Ton I. ol. ſtitution of Arcadius and Honorius, (the firſt we cit 


521. 942. from the Civil Law,) puniſhing ſuch Diſturbances 
with Death. Indeed, we have another of Charles's, five and twenty 
_ (2) Capit. 1. A.D. 789. years earlier, forbiding (p) © all idle Converſation 
2 — u Eecelie den © in Churches; becauſe the Houſe of God ought 
eos off, to be a Houſe of Prayer, and not a Den of Thieves; 
and charging all, to keep cheir minds intent up- 
um, quando veniunt ad Miſ- „ On the Service of God, when they come thither, 
ſarum ſolennia; & ut non ex- ; 


cant ante Completionem Be- (“ and not depart till after the Bleſſing pronounced 
nedievionis Sacerdoratis. [34 by the Prieſt : but there is no Penalty affixed. 


lux. ib. col. 237, 714.] 


— 


— 


The HUNGARIANS. 


Decr. Steph. R. L. II. e ON, + 435 as 7" 
3 oy . Eccleſiam K. STEPHEN provided in this caſe, as well as 


venientes ad audiendum Di- for coming ro Church. (9) e If any of thoſe that 
vinum Officium, ibidem ho- | : 81 6 2 
r4 ſolemnitatis Miſrum in- c come to the public worſhip of God, ſhall during 


ter ſe murmurant, & ceteros 


„„ the Celebration of it, keep whiſpering or talking 
= —— * te < one to another, and telling idle Tales, to the 
clefiaſtico nutrimento: ſi Ma- C diſturbance of other people's Devotion 3 and neg- 
decore, expellantur de Eccle- cc lect of their OWNn 5 if they are Perſons of better 


— 


jores ſunt, increpati cum de- 


 fia: fi vero Minores & Vul- 


eren in Atro kerle, . faſhion or Rank, let them be rebuked openly with 
ran temeritate, coram om c A: d A th Ch h J if 7 

nibus ligentur, & corripian- if, grace, an Turned out of Church; It Or mean 
rar flagelliz. (Deer. BR. Hung. cc Degree, let them be tied to a Poſt in the Churcb- 


Werbenxi. | 
] ce yard, and ſcourged ſeverely for their Inſolence. 
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DRUNKENNESS 
And (for the better prevention of it,) againſt = 
INORDINATE TIPPLING. 


bn 


RUNKENNESS is a vice, that has as little to ſay for its 
ſelf, as almoſt any in the whole Train of Immoralities. Thoſe 
that are given to it, will hardly offer to defend it, except 
when they are drunk; and then their Reaſoning is good for nothing, 
and goes for 3 But if at any time elſe they are willing to de- 
ceive themſelves, or hope to impoſe upon others, by ſome lit Shifts 
and Excuſes ; it may be worth their while, every body's, as well 
as cheirs,) to conſider, how many thin are to be ſaid againſt it, which 
Conſcience, Reaſon, and Experience cannot but Mlow to be juſt. 
THAT it is a Sin by the, God, is inconteſtably evident from 
the Holy Scriptures: and ſuch a Sin, that whoever is guilty of it, without 
true Repentance, (much more, He that indulges in a Courſe or Habit 
of it,) can have no hopes of Heaven; for he is expreſſſy excluded, 1 Cor. 
VI. 10. Gal. V. 21. and therefore ruins his own Soul to Eternity. 
Bor the Arguments molt proper here, are of another kind; drawn from 
the vice its ſelf, and the ill jth ures of it, (perſonal, and political,) 
in this Life. N Coe th EE EE. 
IT is certainly a brutal and unmanly vice. It is merely ſenſual; and 


whatſoever is ſenſual without the government of Reaſon, is brutal: but 


this is not all; it actually dives Men, for the time, of thoſe rational 
Powers, which are the chief diſtinction in their Rank of Creatures; and 
levels them with Brutes in underſtanding, tho they continue Men in 
ſhape. What Pleaſure can it give, (lays a Greek (4) r3 & whaya; witiw wir 
c Poet, (a) cited by Atheneus,) to be perpetually Ps... 


Aresiędꝰm Cant ib F eg 


ce drunk > while, in a ſtate of Life, you deprive your , »* 


ce ſelf of Reaſon and Diſcretion, the greateſt Bleſſings he 4g ee 


« of our Nature. As every fmgle Act of Exceſs, when 2 0. Gert 
it riſes to its full Brutality, or near it, does this till Sleep and Time have 
wrought it off: ſo, a long Courſe and Habit of ſuch Exceſſes, habitually di- 
lutes and weakens the Brain, and dulls the Faculties of the Mind, even in 
their ſober Intervals; if they may ever be ſaid to be ſober, who have a Heat 
— from the laſt drunken Fit to connect it ſhortly with another. 
Bur farther, Intemperance is an Injury to a Man's ſelf, as it affects 
bis Health and Conſtitution, and frequently fortens Life. 1 don't ſay that 
it always ſhortens Life; becauſe ſome very ſtrong Conſtitutions (hete and 
there) will bear thro' the Intemperance of many Years, and advance 
to a conſiderable age before they drop: but this may be faid — 
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Of DRUNKENNESS and T1PPLING: | Tir. Vi. 


that had they all along lived ſober and regular, their Conſtitutions would 
probably have born them through, even to the extremity of Old-Apge, 


have; for Exceſſes, (which are all of them Violences committed up- 


on Nature,) will have their Effects, firſt or laſt. But where there is 
not ſo much Strength, which is the Caſe of moſt Men, the Conſti- 
tution is broken early by hard drinking; and then, within a while, a 
Conſumption, Fever, or ſome other Effect of it, (if not a fit of Drun- 
kenneſs it ſelf,) carries them off, before they have lived out near ſo 
long a time as ſober Nature would have given them. 

ADD to this, that Drunkenneſs renders Men contemptible to every 
body that ſees them in it; and leſſens their Reputation at all times, 
when they are known to be addicted to it. Tis miſchievous alſo to 
their Common Intereſis: for it inflames their Paſſions, and makes them 
quarrel with and diſoblige their beſt Friends: It takes off all Reſerves 
of Prudence, and . betrays them to diſcover their own Secrets, as well 
as other peoples, Without conſidering the ill Conſequence of ſuch Free- 
doms: It conſumes the Sub ſtance of the meaner ſort; draws. them into 
many fooliſh Bargains, which they ſee cauſe enough to repent of after- 
wards; or unſettles them for their proper buſineſs, and ruins their Families. 
Bur beſides theſe Miſchiefs, which Me perſonal, or domeſtic, the 
State is deeply affected, where this vice prevails. It debaſes the Ge- 
nius and Spirit of a Nation; indiſpoſes them to noble Deſigns, and 
generous Actions; and either ſoftens them to an effeminate Indolence 
for the Public, or fires them to ſeditious tumults. Diodorus the Sicili- 
an obſerves of the Tyrrhenians, (who inhabited what we now call Tuſ- 


with fewer Aches and Pains, - Infirmities and Diſtempers, than they | 


(b) Did Sie. I. 5. p. 218, cany,) (b) that they were once a valiant People; 
219. (Edit. Steph.) c famed for Arms, and for their Naval Power; 


« but in his time much degenerated ; and that ring thrown off 


ce their former Sobriety, and betaken themſelves to an idle, debauch- 
cc ed Life, in Riot and Drunkenneſs, it was no wonder they had loſt 
« the Honour and Reputation their Forefathers gained by Warlike 
« Atchievements. And the ancient Suevi were ſo Paſble of the Dan- 
(% Vinum ad & omnins ger Of this among themſelves, that (c) © they would 
importari non finunt, qudd © not ſuffer any Wine to be imported into their 


eà re ad Laborem ferendum 


remollſcere Homines,anue « Countrey; as believing it pernicious to the vigour 
far de Bello Gall. L.4. p. 71. ry both of Body and Mind. Our Engliſh Statute 
vo TOY: ee againſt Drunkenneſs, (4 Fac. I. c. 5. in the Pre- 
amble,) charges it very rightly, with tending “ to the Overthrow of 
© many good Arts and Manual Trades, the Difabling of divers Work- 
* men, and the Impoveriſhing of many good Subjects. Does this need 
a Comment? Is any Effect more viſible > None that I know of, but 
this, (which the fame Statute alſo takes notice of,) the many enormous 
Sins that have their Root and Foundation in Drunkenneſs; indeed all 
ſorts of Crimes and Inſolences: Profane Swearing and Curſing, Blaf- 
phemies, Outrages, Murder, Lewdneſſes, and the like, are produced 
continually by it; to the great Offence of God, Indecency of Civil 
Society, Diſturbance of the Peace, and Hazard of Mens Lives. 


Nov 


Tir. VI. Of DRU NX KIERNESS and TIF PIIRN G. 


Now as the Care of Government is concerned to provide (fo far 


as may be, ) for the benefit of every Individual in the Body politic, 
(che meaneſt, as well as the greateſt,) and for the general Safity, Pro- 
ſperity, and Honour of the whole Community; all theſe are Reaſons; 
why the Civil Power ſhould apply its ſelf, ro ſuppreſs a Vice fo miſ- 
chievous both to the private and public Intereſts of Mankind. And 


that it may be effettually ſuppreſſed, even Tippling ou ght to be diſcou- 
raged, as well as Drunkenneſs. 


By Tippling I mean, the fitting to drink in Public Houſes; long 
together and needleſſly, at the expence of Money and Time that hoald 
be better employed; tho it does not riſe up to the full perfection of 
Exceſs. And the ill Conſequences of this, to ordinary people, are much 
the ſame (in ſome reſpects,) with thoſe of Drunkenneſs. Peter Gregory 
of Tholouſe, a noted Lawyer in his Country, having ſpoken of an An- 
nual Proclamation in the Towns and Cities of France, forbiddin 
| Married-Men, Citizens, and Townſmen' to frequent Public Houſes, as 
being deſigned only for the benefit of Travellers 3 conſiders the Rea- 
ſon of ſuch a Prohibition upon this foot; (d) © that ( Szp$cnim—gutturein- 
« Artificers and Mechanicks, drawn aſide by the << Artifices & Mechanici, 


MOR. 1 domeſticam 
1 . f 7 ” . * . | mili : & . 8 bo 

cc enſnaring Pleaſure of the Palate, forget their fa- — Ions 

« milies at home; and at one prodigal Eating and bus domeſticis fame laboran- 

5 _ | tibus in Hebdomadam ſuffe- 

« Drinking Club, conſume upon themſelves, what cifer: ibique interim Hellu- 


* Wor 2 : i ar nf 
might have ſuſtained choſe that depend upon vin cangutendan . 


vitam conquirendam neceſſa- 
them (who perhaps the mean while want Bread) chef Saane, aud ice, 2d 
« for a whole Week: and in theſe Idle Haunts 1 
e they allo ſpend that Time, which tis neceſſary 3s. e. So 
ce they ſhould employ towards the getting of an honeſt Livelihood. 
We find by experience, this is as true in other Countries, as in France; 
and no doubt it has always been ſo. | 
As to the Proviſions that have been made againſt Drunkenneſs, I 
am ſorry to obſerve, that there appeared more Zeal in the Heathen 
World, (for moſt of our Collections are from them,) than in the Chri- 
flian Princes who fall within the times we write of. However, we 


muſt firſt do Juſtice, ſo far as their Conſtitutions lead us, to 


* 


** 


Ag 
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AN 


The HER R EW State: 


AND there we meet with a Law, by the Authority of God him- 
ſelf, ro ſuppreſs it in Dung people at leaſt ; which, had it continued 
in due Execution, would effectually have put a ſtop to the Corrupti- 
on of their Morals in this reſpect. HOW 5. 

DeuT. XXI. 18, 19, 20, 21. If a Man have a ſtubborn and rebelli: 
ous Son, who will not obey the Voice of his Father, or the Voice of his Mo- 
ther; and that when they have chaſtened him, will not hearken unto them: 
Then ſhall his Father and his Mother lay hold on him, and bring him out 
unto the Elders of his City, and unto the Gate of his Place; and they 
Hall ſay unto the Elders of his City, this our Son is flubborn and rebelli- 
ous, he will not obey our Voice, He is a Glutton and a DRUNKARD. And 
all the Men of his City ſhall Stone him with Stones that he die: ſo 7 

K k 2 | thou 
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Of Drunk EKM ISS and Ti IIR. Tir. Vi. 
thou put Exil away from among you; and all Iſrael ſhall hear and fear. 
THIS Law, tho it coricerhed a diſobedient, or rebellious Son, af- 
fected him only as he was alſo diſſolute and debauched; ſpending the 
Subſtance of his Parents in riotous living, and not to be reclaimed ei- 
ther by their Advice or Correction: and ſuch an one, upon their com- 
plaint to the Magiſtrates, was to be floned to Death. Ames, indeed, ſup- 
0% Ameſius de Cafib. Con- PAES it, (e) not to be given by way of Command, 
ſcientiz. L. 5. e. 26. but Conceſſion of Power; that his Parents might have 
him fo puniſhed if they would. But I fee no ground for this. For, 
beſide that nothing at all appears in the Form, or Wording of the Law; 
but what is as poſitive as in any other Injunction; it is to be confidered,; 
4 tenderneſs of Parents would hardly ever ſuffer them to 
o to ſuch extremities with a Son, however diſſolute, if it were left to 
their Liberty thus to proceed or not: and the deterring others from 
ſuch ill Courſes, which is expreſſly made the End of this Law, would 


come to nothing, if the Puniſhment were only a matter of diſcretion, 


and few or no Examples of it to be expected. | 
WHETHER this be admitted or not, it was underſtood by the Fews 
as a Prohibition of Gluttony and Dyunkenneſs in Youth. For which we 
| (/)Hottinger.de JureHebr, have the Teſtimony of R. Levi Barcelonita : (f) who 
* not only lays it down as a Precept of the Law, Non 
eſſe Genio wen eg wAvpaylg v rorumrong tempore Fuventutis; and refers 


to this particular Paragraph for it; but adds a great deal more, imply- 


ing that theſe vices muſt be the principal Ingredient in the guilt of the 
rebellious Son who was to be thus puniſhed. e 
How RHVEN, the Jewiſh Lawyers, (always ingenious ar perplexing, 


or enervating the force of Laws, with their traditional niceties,) ſo ma- 


naged that which is now before us, and ſo reſtrained it by Difin@ions, 


Exceptions, and Explanations, that they brought it to ſignify very little. 

0 Selden, de Synedr. L.2, For (1) their Rule was, (g) That no debauched or ex- 
© 13: P. 559» $62, 6. travagant Son was to be ftoned, unleſs he had em- 
bezzel'd or purloined ſome of the Goods of his Parents to maintain his. 
Luxury: And (2) had conſumed them thus ar ſome Club- meeting, in 
a place that was out of his Father's Power: befides other ridiculous de- 
terminations, as to the Quantity of what he had eaten at once, or taken 
down at one Draught. (3) The Son accuſed muſt be fully of the Age 
of Thirteen Years and a Day: and after that Age, they allowed but Three 
Months, wherein he could be guilty within Conviction by this Law. 
Their Reaſons for theſe niceties are ſo very trifling, (and ſome of them 
ſuch as I ſhould bluſh to repeat, ) that, with ſeveral other of their criti- 


cal Reſtraints, (too ſilly and ſenſeleſs to deſerve the Patience of a Reader,) 


I ſhall leave them in my Author where I find them. Only this we muſt 
obſerve, as material in the Praxis of their Courts; that upon the firf 

(b) Setden. ibid. p. 366. Conviction, (h) the offender was only to be ſcourged: 
which they grounded upon thoſe words in the Text, ¶ And when they 
have chaſtened him, will not hearken unto them;] tho' this does evidenuly 


relate to Parental Correction, not to Magiſtratual. Upon a ſecond Con- 


viction, he was ſtoned to Death: and ſurely he would deſerve it; for t 
4 


11. M. Of DRUNK EBNNE$SS TI II NG. 
be an incorrigible Sot indeed, to be twice comviffed, under all the niceties 


they had clogged it with, in the compaſs of three Months. 
-ALL that we meet with farther upon this Title, is one thing men- 
tioned under the laſt, that whoſoever preſumed to go drunk into the 
Temple, was ſcourged. Seld. de Synedr. L. 2. c. 13. p. 549] _ 
AND the ſame, in caſe of a Prieſt, who offered to ſerve at the Al- 
tar in that condition: [Seld. ib. p. 5 47.] for which they had no Law, 
but grounded upon that general Prohibition, Levit. X. 8, 9, 10. The 
Lord ſpake unto Aaron, ſaying, Do not drink Wine, nor ſtrong Drink, Thou, 
nor thy Sons with thee, when ye go into the Tabernacle of the Congrega- 
tion, left ye die. It ſhall be a Statute for ever throughout your Gene- 


rations: And that ye may put a difference between holy and unholy , 


and between clean and unclean. : 5 
Havins done with the Fews, we muſt now look into the Hea- 

then World: where tho Drunkenneſs was a reigning vice, and many of 

their greateſt Men, and ſeveral whole Nations were notorious for it; 

as appears from (i) Mlian, and other writers; yet (i) Alam var. Hit L. a. 

e | g read . '2 C. 41. L. 3. c. 13, 14, 15. L. 
Sobriety was not without Countenance from their 1“ e. ze. 
Laws, in many places. And particularly amongſt 


The PERSIAN S, 


” 


« Ir was provided for by Law, (fays (k) Xenophon,) el ky 


v6 that no Pitchers: * Or lar ge Wine Veſſels ſhould Tufo mich, Maersm vo Corrie 


« be brought in at Entertainments; as being ſen- Hong Ht mage?» 
« ſible, chat if rhey kept from drinking too much, gia. Ones. 1. 8 
ec their Conſtitutions both of Body and Mind would ſuffer leſs. But 
our Author in the ſame Period, complains, that in his time they were 
exceedingly fallen off ro Intemperance. IO 


The ACYPTIANS 


Preſcribed (/) even to their 1 a ſtinted mea- . 
ſure of Wine at their Meals; fo much as might meow. Div. Si. L. i. 


refreſh, but ſhould not make them drunk. By * 3 


U 


what Diodorus ſays afterwards, toward the end of his firſt Book, where 


he ſpeaks of their Lawgivers, it ſhould ſeem that this was eſtabliſhed 


by King Bocchoris ; who, as Helvicus places him, was cotemporary with 
Uzziah K. of 7 udah, A. M. 3182. before Chriſt 766. 


The INDIANS 


Were fo temperate, (m) that it was held unlaw- \ 9) $14 L-15-fol 129. 
ful for them to drink Wine, but at their Sacri- x." 
fices : and ſo great a Crime (u) in their King to 5 3 * 
be drunk, that, as Strabo (m) and others tell us, it was a Law with 
them, that if a Woman killed him when he was fo; the ſhould be 
rewarded by marrying his Succeſſor: = 


Amongſt 


is Megs mug Teriy 
e. . g. 4. 


ba: 3g 
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Of DRUNKENNESS and TIPPLIN S. 
Amongſt the ATHENIANS, 


() T5 Aeg A, fte, If an Archon, (o) (or Magiſtrate, ) were convict of 
Drunkenneſs, he was to ſuffer Death for it. This 
Law was Solon s. And we are farther informed by 
a learned Antiquary, (p) that the very ſitting in a 
Tavern to drink, was Objection enough to hinder any Man's being 
choſen into that Magiſtracy : for which he cites Athenæus, L. 14. Nor 
was it without great Reaſon, that they were ſo careful to have ſober 
Men their Archons, and puniſhed them ſo ſeverely if they proved o- 
(% Porter. Ib. L. 1. c. 12. therwiſe; for we are told, (q) it was one part of 
the Buſmeſs of the chief Archon, to puniſh ſuch of the People as were 
addicted to Drunkenneſs: but how he was uſed to puniſh it, is 
uncertain; moſt probably by a Mulct, or Fine. | 
IN what reputation Taverns were at Athens, in the Earlier and more 
virtuous Days of that Republic, will appear from the Obſervarion of 


Y. Narr o- Eve Th Fu- 
pricey, Diog. Laert: in Solo- 
ne. L. 1.4. 57. 

(0) Potter's Archæol. Gr. 
L. 1. c. 19. | 


( 1) E ver n G ds Oaryeav 
* ci: Big d ay oixern; m- 
eius d Tſocr, Areopag. 
p- 354+ 


Plato introduces Megillus, a Lacedæmonian, ſpeaking thus of the Care 


(5) ©Ov Wan” &bpwrrot 9 
Euizisue reger wowus 
x% U, xa c Y, 
18 iSt 6 Now®- ia 

Fd 


ens hene x; ur 


5 » — 55 57 
Q&V ET &Y pov 0c, &T © SERV, 
. Fl : / 
ow! EmmeneToas tote, qu 
7 r Fg 
OTC, £80 CET TETW Stu- 
/ \ 
Towers. — Od $53 09G av N- 
TUVTW, KA gXcorm TVS ET 


- pens, 31 Kr D ur gig. dixlu 


sv bei- wu r ty Alon. 
oi νονοτντ ior” auny My- 
oxi, Plato, de Legib. L. 1. 
p. 637. 


« to Exceſs, and 


(e) Key puny 78 07's cænrociu- 
ers rg NN CY Xue TEC Hh, 
. TOG)NAST jor WHATE , 
e d yowas, Id 
emres din inac© mivas. 
Xenoph. de Rep. Laced. c. 5. 
§. 4. 


(u) Toig Tarn imd kix ue 


1786 *Eikwra, pwibboryra;, eig 


or eeT 1) Foveiieg. Plutarch. 
in Inſtit. Laconicis. p. 239. 


Abhorrence of it, by expoſing to their view the Indecencies of their 
drunken Helotes, or Slaves. 


() EY Kęirz os d, Sr 
53 Tay K AA v prey 86 Mow; 
*01xx, My Uh TIE EAAYAGL; ei 
to cdu. Platonis Minos. p. 320, 


would not preſently bring him to ſevere Puniſh- 
«© ment: even the Feſtival of Bacchus would be no pretence to ex- 


c 


Tir: VI. 


Iſocrates (r); that no body, not fo much as a Ser- 
vant, who pretended to any regular Morals, durſt 
e ſeen to eat or drink in ſuch Houſes. 


The S PART ANS. 


which their Laws had taken to ſecure Sobriety and 
Temperance. () © That by which Men chiefly 
ce fall into the greateſt Luxuries, Inſolence, and all 
« ſorts of Moral Madneſs, our Laws have effectual- 
« ly rooted out of our Countrey. You ſhall nei- 
* ther in Villages nor Towns belonging to the Spar- 
tan State, ſee any ſuch thing as Drinking-Clubs, or 
the uſual Conſequences F them. Nor is there 
« any Man, who ſhould find another that had drank 


A 


0 


* 


0 


* 


cc cuſe him. So Xenophon alſo informs us, © (7) that 
© they prohibited all unneceſſary Tipplings, which 
do miſchief both to Body and Mind; and ſuf- 
tered no body to drink, but when natural Thirſt 
« required it. And fo great was their Dereftation 
of Drunkenneſs, that (#) they would induſtriouſly 
implant in the Minds of their Children the like 


A 


c 


* 


A 


Taz CRETANS, (w) amongſt other Laws 
of Minos, had one, forbidding them Fxcels of 
Drinking when they got into Company. 25 


THE 


Tir. VI. Of DxukkznNzss and Tiztiing: 


The CARTHAGINIAN Laws 


Would not ſuffer (x) any Man in the Army to have N gi bes 
a drop of Wine while he was there; but obliged =» ff. %+] GA iihewrere 


him to drink Water, during the whole Courſe of ef rare, m Neνꝗ’ | 


ra, Kay Ka i e, with 

his Military Service. Nor in the Ci „ Dee Now eee gr. 
a ry ” ry 5 Was Any Nurere pon l Ac xyerras r- 
Servant (Man or Woman) permitted ever to taſt 7 vm # aeg, was? 
- | L xvergriras, wands flxceort; 
Wine; nor the Magiſtrates themſelves „ during the ee Gras, dus vid; mn 
8 Tepg nv, Plato de Legib. 


year of their Magiſtracy; nor Governours of Pla- x. 2. p. 674. 


ces; nor Judges, when they were to fit in Judicature. 
PLAT o, 


To whom we have been obliged for ſeveral; of the foregoing Obſer- 


vations, deſerves to be heard in his own projection of Laws upon this 


Subject. 00) © Firſt, (ſays he,) let Children taſt no ) ste i gbr rade 
« Wine at all, to the eighteenth Year of their Age: 3 irs 


« from thence till they be thirty, Young Men may 2 ED =o 
te uſe it; but with Moderation; abſtaining entire- . pi n g mower; 
TeFUpatay TY vie ri 


« ly from Drunkenneſs; and indeed from Drink- lars de Legib. L. 2. p. 666. 
« ing much, tho it does not rife to {ſuch an Exceſs. To thoſe of Far- 


would have their Comporations managed “ with 925 a#9%; bus patiry 


xf. 


he permit them to drink with all ſorts of Company; am 

or at all times, whenſoever they inclined to it, ſo as to ſet aſide any 

Buſineſs that ſhould be minded. 5 | 
ZALEUCUS, the LOCRIAN, made it (b) Death, (e) na N A. gd wt l. 


(as Athenæus tells us,) for any Man to Drink Wine, f wee ge 
uninixed with Water; unleſs by order of a Phyſi- S. Sar 21-5 
cian, for Recovery of Health. ms. Athenau, L. 10, e. 7. 
Tur MASSILIANS; and MILESIANS had both of them a 
Law, chat Women, (c) ſhould not, at any Age, drink ( pa, „. 160g 
Wine at all, but content themſelves with Water. rie er — 
And the Reaſon of this (ſays (d) P. Hendreich) was to 2. > #6: bln Lb 
preſerve the Purity and Chaſtity of their Inclinations; % . zedrocb, Maitlia. la 
Wine being a great Incentive of Lewdnels. — 6:06. 
THE ARABIANS, (e) when they fat the long- 0 $rrabe. L, 16. fol. 141. 
; | | | 3 wt | a. & ex illo, Alex. ab Alex, 
eſt at it, (if our Author repreſents them not too fa- L. 5. e. 21. 
vourably,) allowed themſelves no more than Twelve Glaſſes a Man. 
| LycuRevs, K. of THRACE, (f) perceiving (© news ever 9 
Drunkenneſs to prevail among his People, went a- I aegde piuirc. de tl. 
bout, and cauſed all the Vines to be cut down, Poets p. 15. 


Prrracus 


1 (K) Meru uo, 2 rata, | 
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of DkbN KENNESS ad Tivpting Tre. VI. 


| buy; & nut 79 fe- Pr | * 3 72 
(2) 22 ma l Prrracus, K. of MITYLENE, (g) to deter his 


bw Se, dere. Subjects from this vice, made a Law, that whoſoever 
| 1 ttaco. L. I. A 
5.76. Plararch in VII. Sap. committed any offence when he was drunk, ſhould be 


convivio. F. 10, eben be. puniſhed ?avice as much as if he had done it when ſober. 
( Legem edidit ſererio- GorHARUs, K. of SWEDEN, (5) in the fifth of 


rem quam efficaciorem, e ga ö 5 
ſervandl in Cibo & Pom So- ſixth Century, (but before Chriſtianity was receiv- 
| brietate. Jo. Magni Hiſt. ; \ 3 | 
Goth. & Sucon. I. 8. c.21.] ed there,) made a ſevere Law, (tho we are not 
told the Contents of it,] to preſerve Sobriety. 0 1 
TERBALUS D. of the BULGARIANS, (a Heathen Prince too,) about 
O Bonfiiu de xcb. Unga- the year 704, finding (i) that the Avares, a Peo- 
ricis, Decal. 1. L. 1. p. 16: ple whom he had entirely conquered, were by their 
own confeſſion ruined by their Drunkennefs, (amongſt other vices) which 
their Magiſtrates took no care to puniſh ; made a Law in his own Coun- 


try, for the prevention of that Crime, to extirpate all the Vines. 
LET us now turn our Eyes toward 


The ancient RoMANS: 


And amongſt them, their Sumptuary Laws, (the Orchian, Fannian, &c. 


(k) Macrodii Saturn. I. 2. Which Macrobius and Rofmus (c) give us,) reſtrain- 
c. 3. Roſini Antiquit. Rom. . 1 
L. 8. c. 13. ing Luxury, and the Expence of Entertainments, 


were intended to reſtrain Drunkenneſs, as well as luxurious Eating. As 


appears by what thoſe Authors cite from Sammonicus Severus, who 


_  (O—Siquidem ed resredi- gives as the Reaſon of them, (i) that matters were 


i 14 illecti pleri | | . 
N — Pudicitian & come to ſuch a pals, that many of their Youth, 


eee, — Ronan Who were Free-born, and of good Families, would 


no madidi in Comitium veni- proſtitute themſelves to Luſt, or ſell themſelves to 


rent, & ebrii de Reipublicæ | | : 
Salute conſulerent. Slavery, to have their Palates gratified; and moſt 


of the People would come drunk to the Public Aflemblies, where they 


were to adviſe and give their Votes in. things of the greateſt Conſe- 


quence to the State. 1 
THEIR Cenſors being Magiſtrates. purpoſely aſſigned to inſpect the 
( ku. Tyorry, aà Moral, of the Citizens, had power (m) to expel out 
u ier, ona dt avy- | | 
Ae vis ee e a of the Senate, or take a Horſe away from any Man, 
Ni p. 37. . in P. Kade. Who lived in Debauchery, Intemperance, and Diſ- 
p. 275. order. Au is a word uſed here by my Author: 
now tho ai is ſometimes pur abſolutely, ſignifying any one who 
gives himſelf to ſenſual Pleaſures ; an intemperate Drinker is (to be ſure) 
included in the fignification ; and to ſuch a one it is elſewhere expreſlly 


applied by the ſame \ riter, in his Life of Alcibiades 5 | 2x0A@5uivy Uuehua x 0 egy 


intemperanter vivat, Ebrietati deditus.] Alexander ab Alexandro thus un- 
| (=) Adedqueeos qui vine- derſtands it alſo, where he takes notice of this Pow- 


5 ingurgizarent ofos babe. er of the Cenſors, (n) © The ancient Romans, lays 


bant, ut Cenſores, tanquam 


indignos qui Honores & pub- © he, ſo much hated Druntards, that their Cenſors 


liea munera gererent, Senatu | 

amoverent, Notlque & Igno- <* turned them out of the Senate, and branded them 
mma perſtringerent. Indig- (cg u,: th | al nfa : h b bli 
num enim videbatur, ilos, With legal Infamy, as unworthy to bear public 
geo remutento& mar- ce Honours and Offices. For they thought it ſcanda- 


lous, 


« lous, chat Men of drunken Morals, and ( thereby) <ido forent, quique Libiding 


« broken Conſtitutions, and ſuch as were noted for aden ace, a 

« Lewdnels, ſhould be admitted to any Truſt in * N 6 1 
« the Government, or ro conſult upon Affairs relating to the Com- | J | 
© monwealth. BO Joey HET Meet fs 


So ſtrict and careful were the ancient Romans in this matter of drink- 
ing, chat Women were, by their Laws, prohibited, (as by thoſe of the 
Maſſilins and Mileſians before-recited;) the drinking any Wine at all: 


and young Men too were under the fame Reſtraint; BING On 
| | (0) Queer x Prrygicts uy oy 
till ſuch a certain Age (o). © Amongſt the Romans, d ee roger ths pions 

g F | 0 & 7s fAcufs un n &v oliver, 
(ays Ælian) © it was a molt ſtrict Law, that no Vo- dt anne, #h joy E Þ J. 
ce man (bond, or free,) ſhould drink Wine; nor any 2, te, , an mire | 4 
« Gentleman, till he attained to the Age of Thirty V= His. L. a. e. 38. ll 
« five years. So Athenens alſo: but he ſays only till Thirty years of | 


Age. [Athen. L. 10 c. 7.] 

Bur the Law chat affected Women in this matter, was at leaft as 
ancient as the time of Romulus. Fot thus we read, amongſt his other 
Conſtitutions, as Balduinus gives them: (p) XVI. ai 
Si Vinum Mulier] biberit, domi ut Adulteram W 
ejus & cognati viri] puniunto. By this, the Husband, in concert with 
his Relations, might puniſh the Wife at home, amongſt themſelves, 
for drinking Wine, with the ſame ſevetity as if ſhe were an Adultereſs. 
The Reaſon of making the one Crime equal to the other, is obſerved 
by Dimyfue Halicarnoſſus : (4) * Both theſe ( fips (9 vari e. 
« He) Romulus thought fir to puniſh, and puniſh Tampa hers; a 5 
« alike to,] as the greateſt Crimes that Women can 9» r 
« be guilty of, with conſideration of their Sex. For alan. I. a.. 
=_—__ ought Lewdneſs the firſt ſtep to all forts of Inſolence and Diſorder 
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an Inſtance which (x) Pliny and (s ) Val. Maximus give. f (r) Invenimus inter Exem - 

OK TRL p10 Wn JL N 2 pla. Egnatii Metenii Uxorem, 
us; (of one Egnatius Mecenius, or as che latter calls e 3.dolio, 
him, Merellus, who, beat his wife to Death for it;) cmamare Crdis . Remels ab. 


that even without the formaliry of epfulring his i=, [2s Hiſt Nat. L. 
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b 5 | eve b N . ctiam Reprehenſore caruit; 
ſuch a Crime. I chuſe to give 


long before the 
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of DRUx KEN ESS and TibpiING Tri. Vi. 

(0 Balduin, in hare Legem Conſtitutions: for Balduinus ſays, (t) the Latian Wo- 
Romwla mauen (before Rome was built,) were fo abſtemious; 
that Fatua Fauna, the Siſter and Wife of Faunus, for Drinking off a 
large Pot of Wine which made her Drunk, was ſcourged to Death 
with Myrtle Rods by her Husband. TR" 

As to the Roman Civil Law, card 

We have but an indifferent Account to give of ir, upon this Subject. 
It is a wonder to me, that even their Heathen Emperours were ſo ſi- 
lent, conſidering what has been already repreſented of the zeal and. 
ſtrictneſs of their Anceſtors: bur much more, that after che Empire 
became Chriſtian, no notice at all was taken of ſuch a Vice as Drunk- 
enneſs, or Tippling ; except in the Caſe of Monks, which we ſhall 
ſce preſently. 8 | PM. ya 

THE Civil Law was ſo far from puniſhing it as it deſerves, that 
tis allowed there as an Excuſe tor ſome Offences ; at leaſt fo far as 


to qualify the Penalty. F. De Cuſtod. (L. 48. Tit. 3.) l. 12. in fn. ff. 


De Penis, (L. 48. Tit. 19.) I. 11. Perſpiciendum. $. 2. Delinquitur. f. 
De Re militari. (L. 49. Tit. 16.) I. 6. Onne delifium. F. 7. Cop. L. 9. 
Tit. 7. Si quis Imperatori maledixerit. I. unic.] This laſt is a Reſcript 
(%) Menoch. de arb. jadi. Of Theodoſius. Accordingly , the modern Practice, 
cum Quzſt. L. 2. ca. 326. 15 we learn from (u) Menochins, is, that a Perſon 
who commits any Crime while he is drunk, is puniſhed more gently 
than if he had been ſober, pænd arbitrarid, non ordinarid : — it 
can be proved, he made himſelf Drunk on purpoſe for the Crime, 
Audio delinquendi;] or boaſted of it afterwards. With all due reſpect 
to the Wiſdom of the Roman Lawyers and Legiſlature, I ſhall take 
leave to think, it was a wiſer and more juſt proviſion of Pittacus of 
Mitylene, (mentioned before,) who ordered quite the contrary; that he 
who did any Miſchief, or comitted any Offence when he was Drunk, 
ſhould be doubly puniſhed, to what otherwiſe he would have been. 
For if Drunkenneſs is its ſelf a Fault, (and no Wiſe Man can think 
it is not;) it ſeems to be plain enough in Reaſon, not only that one 
Fault cannot excuſe another, but that a Complication of two Faults de- 
ſerves a greater puniſhment than ove. The old Romans, we have ſeen, 
to preſerve their Women from Lewdneſs, rel}rained them from drink- 
ing, as what might probably lead to it: and therefore, if a Govern- 
ment would have the Peace kept, and good Order and Morality ob- 
ſerved, the firſt Care ſhould be ro puniſh Drunkenneſs, which tends to 
the Breach of all of them; and when Immoralities or Inſolences are 
committed as the Effetfs of Drunkenneſs, (which is a voluntary Act that 
might have been avoided, and Criminal in it ſelf even without thoſe Ef. 
fects,) the Puniſhment ſhould be the more ſevere, to keep them upon their 
guard againſt that which leads them on from one Fault to another. 
As to Tipling, the Civil Law takes notice of it in one Caſe indeed; 
that of enticing another Man's Son or Servant to make a Practice of it. 
2 2 L e THUS Paulus. (u) Si quis Seroum mean, wel E. 
mn. Tum ludibrio habeat, licet conſentientem, ego Injuriam 
| EM videor 


Tir, VI. Of DRUNKENN ESS TIP ITN &. 167 
videor accipete; veluti ſi in Popinam duxerit illum, fi Aleam luſerit: 
Sed hoc utcunque tunc locum habere poteſt, quotiens ille qui ſuadet Ania 
mum Injuriæ faciendæ habet. Atquin poteſi malum Conſilium dare & qui 
Dominum ignoret: & ided incipit Servi corrupti Actio neceſſaria eſſe. 
By this, as I apprehend it, the debauching another Man's Son or Ser- 
vant, by enuring them to haunt Taverns and Tippling Houſes, is an 
Injury in the Eye of the Law to ſuch Father or Maſter; who accord- 
ingly may have his Action Injuriarum for it: but eſpecially when it 
can be proved, that the Perſon who ſo enticed them, deſigned thiereby 

an Injury to the Parent or Maſter. However, becauſe a Servant may 
have ſuch ill Counſel given him, by one who does not know his Ma- 
ſter, (and conſequently, is not ſuppoſed to deſign an Injury to him,) 
an Action Servi corrupti will lie, and become neceſſary in the Caſe. 
It is caly to fee that this is a very imperfect Proviſion. 


THz Caſe of Monks is otherwiſe;, for Jullinian has ſtrictly requi- ao I | 
red them to Ng, out of, Public Houſes. (9) Mud 0) n Nov. 133. ROM 
E 


- | Avutu. Coll. 9. Ti. 
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| 1 . 25 O Beg. L. 4. Tit. 1. De 8 
bove recited, in the Caſe of Monks. ' Monaſteriis, J. 23. 


—_—_—_ 
Till we come to the Reign of Charles the Great. To do Juſtice to 
whole Character, as well as to his Laws, it is fit we ſhould here inſert 
a Note of Baluxius (a) upon one of that Princes ( Bales. Tom. 11 Not: 
" Uh | Ts. bs | "$6 2 4 _— TH 1-2 ax] : __— \. 1 in Libros Capitular. col. 1173. 
Prohibitions of this Crime. No body need won-, ». Erne. 
« der, (ſays he) that ſo great a Prince as Charlemaigne took care to 


er admoniſh his Subjects againſt Drutkenneſs: for he himſelf (as Egin- 


e hard relates,) was temperate both in Eating and Drinking, but moſt 
« of all ſo in the latter; being one that had an Averſion to Drunk- 


L I 2 kennels 
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. 
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* 
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[ Nobility } 


{ Soldiers.) 


Courts of Fu- 
dicature. ] 


de kenneſs in any Man whomſoever, and much more abhorred it in 
ee Himſelf and thoſe about him. It were eaſy, indeed, to have ſap- 
poſed as much, if Eginhard had not told us; becauſe of the particular 
Zeal and Earneſineſs, as well as Frequency of his Conſtitutions here- 


of DRunkKthness and TippLING. 


upon : for no Prince prohibits ſo earneſtly and heartily any vice, as 
that which he inwardly moſt hates, and moſt effectually condemns by 


his own virtuous Example. 


His Laws in this matter have not always a Penalty annexed 3 (in 


many caſes it was 


left to Church Diſcipline, according to the cuſtom 


of thoſe times in matters of Immorality ;) but in ſome there is: how- 
ever, it is worth our while to obſerve them as they are. 


IN a Conſtitution of his at the General Diet at Paderborn, (A. D. 


(6) Conſt. de Privil. Nobili- 
um. F. 3. Vos autem cave- 
te, ne tantum Decus, tantum- 
que Privilegium, juſto Bello- 
rum Labore partum, aut ebrie- 
tatis, aut Scurrilitatis, aut alio 
quovis vitio maculetis : ne 
quod largimur vobis ad Glo- 
riam, redundet ad Panam, 
quarn de vobis ſumendam, {i 
orte exceſſeritis, nobis & ſuc- 
ceſſoribus noſtris Romanoru 


[ lege, Francorum] Regibus 


per petuò reſervamus. | Gol- 
daſt. Tom. III. p. 120.] 


777.) in favour of his Nobility; after ſeveral Pri- 
vileges conferred upon them, or confirmed, he gives 
them the following Caution: (b) © Take care that 
cc chis Eminence of Rank, and theſe high Privileges, 
«which you have merited and obtained as the Re- 
« wards of your Valour, be not ſullied by Drunken- 
ce eſs, Scurrility, or any vice: leſt what was intend- 
ce ed to do Honour to you, redound to Puniſh- 
ment ; which, if ye be guilty of ſuch Exceſles, ſhall 


« be infficted upon you: and this Right of puniſhing you for them, 
* we reſerve perpetually to our ſelves and our Royal Succeſſors. 


Hs care of the Soldiers in this 


(c) Capit. II. A. D. 812. c. 
6. [ Capizular. L. III. c. 72.) 
Ut in Hoſte nemo parem 
ſuum, vel quemlibet alte 
hominem bibere roget, Cal. 
coget. ] Et quicunque in exer - 
citu ebrius inventus fuerit, 
ita excommunicetur, ut in 
bibendo * aqua utatur, quo- 
uſque ſe malè feciſſe cognoſ- 
cat. Balux. Tom. I. col. 


495. 767] 


manic. | Goldaſtus, 


(4) Capit. III. A.D. 803. 
c. 15. | Capitular. L. III. c. 
38.] Ut nullus ebrius ſuam 
Cauſam poſſit conquirere in 
Mallo, nec Teſtimonium di- 
cere. Neque Comes Placi- 
tum habeat, niſi jejunus. ¶ Ba- 
lux. Tom: I. col. 393. 761.] 

(e) Capit. I. A. D. 80g, c. 


16. [Capitular, L. III. c. 42. 


De Teftibus, — ut jejuni 
placitum veniant ; & poſt- 
quam comederint, nec Teſti- 


monium dicere, nec Sacra- 
um jurare poſligt, ¶ Ba- 


ment 
lux. ib. col. 466. 764.] 


alterum 


f Tom. I. 
Francicæ, L. 6. p. 516.] 


reſpe& was particular: For thus he 
ordered. (c) Let no Man inthe Army perſwade, 
« or compel his Fellow-Soldicr, or any body elſe, 
«to, drink: and if any of them be convict of Drun- 
ec kerineſs, let his Poſt be what it will,] he ſhall be 

« ſo far excommunicated, that he ſhall drink nothing 
ce hut Water, till he has acknowledged his offence ind 
« promiſed Amendment. This Law is taken no- 
tice of alſo, by Beatus Rhenanus, [L. 2. Rerum Ger- 
p. 147.] and Pontanus, in his Origenes 


H1s concern alſo for Courts of Fudicature, de- 
ſerves to be remembered. One of his Decrees is, 
(d) ce that no perſon in Drink be permitted to ſol- 
« licit or proſecute a Cauſe there, nor to give Evi- 
« dence: and that 0 Ne hold any ſuch Court, 
« bur faſting. In farther care to prevent Vir 
being drunk, it was ordered in another Capitular, 
e) *© that, they ſhould come into Court faſting ;. 
« and if they had eaten [or drank, ] they ſhould 
« neither bei. ſworn, non give Evidence. K ' hg 

yl ND 


: * 
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Ax p all other Perſons whoſoever were forbid this 
vice of Drunkenneſs. (f) The Elder were required 
to abſtain from it, that they might ſet good Ex- 
amples of Sobriety to the Vounger. 
Tux like Prohibition (g) we find elſewhere more 
general, above twenty and expreſſed 


years before; 
with great Earneſtneſs. And either Charles, or his 
Son Lewis, I ſuppoſe to have been the Author of 
this that follows, (which'is in the very words of the 
Council of Mentz, held A. D. 813. Can. 46.) (H) cc We 
« command, that the great evil of Drunkenneſs, the 
cc Root of all other vices, be avoided with the ut- 


* (f) Capitular. L. I. c. 161. 
De Ebrietate, ut primò omniĩ- 
um Seniores ſemetipſos exinde 
caveant, & eorum funioribus 
Exemplum bonum Sobrieta- 


tis oſtendant. | Bal#z, Tom. 


I. col. 732. 


D Cant. III. A. D. 789. 
. 10. Omnind prohibendum 
elt ond, Ebrictaris füalun. 
L Balux. Tom. 11 oh 244. 
Goldaſt. Tom. III. p. 140. 
Y Addit. III. ad Capitu- 
lar, c. 36 Magnum malum 
Ebrietatis, unde omnia vitia 
pullulant, modis omnibus ca- 
vere præcipimus. Qui autem 
hoc vitare noluetit, cm- 
municandum eſſe decrevimus, 
uſque ad Emendationem cont 
gruam. [ Balux. ib. col. 1163. 


« moſt care. He that will not avoid it, we decree, ſhall be exrommü- 
ce icated, till he give Satisfaction that he will reform. 


TI Clergy were eſpecially cautioned upon this 
Head. They ate warned, not only to avoid Ex- 
ceſs themſelves ; but to take care they do not for- 
ward (or become the cauſe of) it in others, b 
preſſing them to drink. In another place (%, They 
are charged, © by all means to abſtain from Drunk- 
« enneſs, as the Incentive and Chetiſner of all vi- 
tc ces: and a Penalty is added there ; that whoſoever 
of them ſhould be convict of it, ſhould fuffer ac- 
cording as his Order was; i. 6. a Prieſt, or Deacon] 
| Forty Days Excommunication, ot fa Subdeacon, c.] 
Corporal Puniſpment. , 


( ) caditul. Epiſtoporum (A. 
D. bole Fg txt wt 
Sacerdotum numero Ebrieta- 
tis vitium nutriat; nec alios 
cogat per ſuam Juſſionem in- 


Y ebriati. [ Balu, ib. col. 360. 


65 Capitular. L. VII. c. 
218. Sancitum eſt, ut à Pref. 
byteris, vel Diaconibus, ſeu 
a reliquis Clericis omni modo 
vitetur Ebrietas, quæ omni- 
um vitiorum fomes ac nutrix 
eſt. Itaque eum quem ebri- 
um fuiſſe conſtiterit, ut Ordo 
patitur, aut 40 Dierum fpa- 
tio à Communione ſtatuimus 


I 


li ſubdendum ſupplicio C Ba- 
lux. ib. col. 107 1. 


THAT Tippling was forbid, we learn in general from Golda ar when 


he gives a ſummary of the Laws of this Prince: 


YS. 17. Ebrietatem inhi- 


who, he fays, () not only prohibited Drunkenneſs, leigt. Tom. 4 l 
but drinking Healths in Company; as a thing which, to be ſure, he 
thought a great occaſion of Intemperance. Indeed, feveral of his Laws 


already cited, and what in them, or elſewhere, occurs againſt compelling 


70 drink, affect Tippling, as the firſt advance to Ex- 
ceſs. But the Clergy were particularly diſchar ed 
from going (m) into a Tavern, t6 eat or drink there 
at all: unleſs, (as, doubtleſs, was then underſtood, 


(m)  Capit. Epifrop. A. D. 
801. c. 19. Ut nullus Presby- 
terorum edendi aut bibendi 
causa ingrediatur in Tabernas. 
[Baluz. I. 36 ᷑ęÄ—l 

Capitula duti Presbyteris. 


| 4 Hon | A. D. 804. c. 7. Ut Presbyte- 
and afterwards'by the Emp. Lewis, his Son, expreſſed, n e Goo fre: 
n\ in his Reformatio Eccleſiaſlica, A. D. 816.) they (0 C.89.—NiftPereprina- 
0 * tis f 1 i ) 7 Mock alas * 


were obliged: ta it upon the Road, as Travellers. 


[Goldaſtns, Tom. NI, p- 195. 


Amongſt the ENGLISH SAXONs, 


f Py F = 1 1 a 1 5 5 3 pa Ma- 
We have only a law of Edgar, (about the year „, (ol „ 


r 
967, ) which Mr. Selden rakes notice of, (ſuch as it u Fer ages inge. 0. 
is,): to check immoderate Drinking; (0). chat their 6 —— 

, | 151 ö bor - 51. 7 * uro . CO m 7 | 
Cups ſhould have galden or filver Nails, of Studs an argeners we cure a. 


affixed to the ſides, at a due height for meaſure, b rt r tim men 


, - 
K 


ans 


[Others] 


Ti ippling. 


Of DRUNKIEN NSS and Tipping Tit: VI. 
fas” avis aapotics, Þ limitation of their filling I that every Man might 
i 7609: ROW his ſtint 5 and neither drink himſelf; nor 0. 
lum appetre cog. [vel blige others to drink beyond ir. T his Law is men- 

'** tioned too by Brompton in his Chronicle, col. 869. 
but of what Service it would be to Sobriety, unleſs the Number of their 
Cups had been ſtinted, as well as the meaſure, I cannot conceive. 

TE WELSH Laws of Hoe Pha have not much to our purpoſe: 
(p) LL. Hieli Dba. Acc. (y) The King's Falconer indeed, when he had been 
Rs ne gerte, OUT with his Hawks, and had taken Game, was 
& Aves ne [26367 to drink at night in the Palace, but no more than 


""H if BINDS three Cups; leſt he ſhould be drunk, and neglect 
his Charge. 
THERE were alſo three Ranks or Profeſſions of Men, who for the 
like Reaſon, (but in matters of much greater Importance) were obli- 
(O Tres ſunt, quibus Inju- ged to keep ſober, that they might duly attend (9) the 
rien dum ebrii fuer e Offices of their Function; if any Inſult or Injury 


non reſtaurantur; Fudex, qui 


ſemper debet efle paratus ad were offered them while they were drunk, could 


judicandum; Sacerdos, qui de- | : | 
bet ſemper ad communican- have No Remedy for it at Law: Judges, who were 
dum, vel ad miniſtrandum 


Sacramenta; Medicus qui ſem- LO. keep themſelves in a capable Diſpoſition for do- 
per deber f Pore. fl, ing Juſtice; the Clergy, who were to be always 
52. b] fit for adminiſtring the Sacraments; and Phyſicians, 
who are highly concerned, (at leaſt their Patients are, ) that they ſhould 
know what they do when they preſcribe. Sr. H. Spelman's Copy adds 
\ (7) $ 6. Triplex officium (f*) the Secretary of State, whom it calls Sacerdos 
Ro a as Lien Curie, and who was never to be drunk, that he 
miſhs & mirtendas paratum might be in a readineſs always to receive and ſend 


eſſe, & nunquam ebriatum. 


lun, Cone. I. p. 459. out Public Diſpatches. 


Amongſt the 8 c . ; 
We are ſupplied by Hector Boetius with ſome Laws exceedingly ſevere; 
which ſerve to ſhew the Senſe of Antiquity in their Nation againſt 


this Crime, if the Hiſtorian has not forged them of his own Head. 


AR Abus, Adminiſtrator of Scotland upon the Depoſition of 

(s) Ut omnes publica ob- K. Conarus, about the year I60, decreed, (s) that 
8 all who held any Magiſtracy, or public Poſt, - ſhould 
eſt, abſtinerent:— Capital: pœ- abſtain | from all inebriatmg | Liquors , | and this upon 


24 in non obtemperantes ſta- 


ut. TAG, Boer. L. 5. fol. pain of Death. And K. Conſtantine II. in a Grand 
"ER Adoleſcentes—ab omni Aſſembly At Scone, A. D. 861. made ſeveral Laws 


inebriante penitus abſtinerent. 


$i Adeleſeens,.. Paer at Pu tor the ſuppreſſion of Luxury; and amongſt others 
cls bur td bar k. this: (r) That young People ſhould wholly abſtain 
10. fol. 305. b from ſtrong Liquors; and if any of them, of ei- 
ther Sex, were convict of Druntemeſe, the Puniſhment was Death. 

(„ Lixas, Capediarios, .. As to the Keepers. of Common Victualling ani 


Pinones, ſimileque Hominum 5 | 14 . | ; 

genus, ad Mortilium volup- Tippling Houſes, (u) whole . Profeſſion was unhappily 

tem, mals Genio farm, contrived, to indulge tlie Pleaſures, rather than pro 
„ malo nio paratum, a, | n A 5 1 4 — 

d "WM . 1 8 * . > 

Rinum aliens, cir, im: vide for the Neceſſities of Mankind, and who are 

peliens, publicaric forranis, a. generally the Enticers to a debauched and vicious 


Life, 


Tir. VI. Of DRUNKENNEss and TippLiinc. 


Life, Argadus is ſaid to have confiſcated their Goods, „ „er adder, Ne 
pulled down their Houſes, and baniſhed the Men. Con- ( Ut Culinarii, Fiss. 


nes, Cupediarii, gane's ever- 


Pantine II. is repreſented alſo(w) as making a Law, , exularent: Edits haud 


8 | * 
chat their Honſer ſhould be deſtroyed, and themſelves % ma fL. „ El. 


baniſted; and if they did not ſubmit to this Law, ** #97) 
they ſhould be hanged. ; St | 


MAHOMET. 


The Alcoran forbids the uſe of Wine, as a very great Sin, Chap. II. & 
Chap. V. towards the End. In the latter of which places, the Reaſon 
of the Prohibition is thus repreſented. _ © The Devil deſires ro Sow 
« among you Diſſention and Horror, thro Wine and Games of Hazard; 
« ro check your remembrance of God, and of praying to him: aban- 
« don Wine, and Games of Hazard. Mr. Selden (r) $1 yas. war. I. 
tells us, (x) from an ancient Book, intituled, Do@ri- 3. © 5p. 419 
na Mabumedis, that the uſual Puniſhment for Drunkenneſs, was a Ba- 
ſtinado of four ſcore Blows. arg ted 
Glutz me leave, before I conclude this Title, to take ſome ſhort 
notice of that vile and vicious practice of preſſing, or compelling peo- 
ple to drink more than they either care to do, or is convenient for 
them. If this be uſed as a Civility, tis a very awkward one: for 
Civility would rather lie in leaving our Friends to their own diſcre- 
tion and liberty; or at leaſt, requiring nothing but what may make 
them caly, and reſtraining .them from nothing but what is indecent 
in Converſation, and hurtful to themſelves and others. If it be done 
with deſign to make them drunk, tis barbarous 5 either to triumph in 
their Weakneſs, or make {ome baſe Advantage of it, or expoſe them 
to Contempt, or however (as the Event will be) to prejudice their 
Health, and leave a Guilt upon their Conſciences. 1 
Tux ancient PERSIANS: were more generous, by the common 
Light of Nature than many Chriſtians are now. For we find that in 
the Court of Ahaſuerus, and at a Royal Feaſt, the drinking was accord- 
ing to Lato, none did compel. Eſter I. 8. And from hence it is rea- 
ſonable to ſuppoſe, there was a general Law amongſt the Perſiant in 
thoſe times, that none ſbould compel; but every Man in company be 
left ro his freedom, to take his Glaſs, or let it alone, as he thought fit. 
THE ancient BRITTONS alſo, (as my b Lord | 00 Coke's IS, III. c. 96. 
Coke { ) obſerves,) had the like Cuſtom: |. og 


Hece Britannorum mos eſt laudabilis iſte, 
Ut bibat arbitrio pocula quiſque ſuo. 


AM ox Gs the Laws of CHARLES the Great already cited, (as 
that concerning Soldiers; and that other, A. D. 80 1. „% Ul Me iD: . 
to the Clergy,) we find a ſpecial prohibition on this FE 
head. To which we may add his Capitular; A. D. Seit, Goldattus expreſes 
303. ( wherein he forbids every body to compell | gere ad bbenlun, nit quod 


| ri re : | : i neceſſe fuerit. c. 18. [ Gola. 
mother to drink more than is neceſſary for him. fi Is ( 


111. 


Compelling 80 
Drink. 
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HOUGH Gaming is not # its ſelf an Immorality, it becomes 
a vice by Circumſtances, and by the Vicious Conſequences that 

generally attend it, when it is too eager, exceſſive, or unſea ſon- 

able. I ſhall explain my ſelf farther by and by: bur ſtript of theſe, it 
may fall within the Rank of innocent (tho not of the molt uſeful) Re- 
| (a) Neque enim ita gene. Creations. Let us hear the Sentiments of a prudent 
rati a Naturd ſumus, utadLu- Heathen (a) upon this matter. © We are not ſo form- 


dum & ſocum facti eſſe vide- 


wur ſed ad Severitatem po- © ed by Nature, (ſays he,) as if we were made only 
tius, & ad quædam ſtudia gra- p xf | 
viora atque majora. Ludo « for P lay and Levity : but rather for ſevere and grave | 
cer, fed kent En Wo « Employments, of much greater Importance. The 
eibus Cre pri" © former may be uſed indeed; but as we make uſe 
_— Ie OE c of Sleep, and other Intervals of Reſt or Refreſh- 
« ment ; then only, when we have ſufficiently diſ- 
« charged our ſelves in more ſerious and weighty Buſineſſes. The true 
uſe of Gaming, is only by way of Diverſion from the ſtared Affairs of 
Life, that call us in general to Induſtry and Application. But if it be 
irregular in any Circumſtance, it becomes a vice. If it be uſed on the 
Lord's Day, or whenſoever elſe we ought to be engaged in the ſpecial 
Services of Religion or Charity, it is criminal, tho no other ill Circum- 
ſtance attends it: becauſe it is no proper Refreſhment upon Days that 
are ſacred ; nor at times, when a Duty towards God or Man (in the 
proper Seaſon of performing it) calls another way. But if at any other 
time, there be too much eagerneſs of the Mind, or too many Hours, 
or too much Money employed in it, it becomes pernicious on Account 
of other Conſequences. | | v3 BYY e BY 
THz Moral and Political Evils, that go along with it, or follow it, 
are not a few. We may begin with that Greedineſs of wits and the 
uſual Arts of Cheating that they may do ſo, which Gameſters for Money 
lie under a ſhrewd Temptation to, and of which they can very ſeldom 
(with a good Conſcience) clear themſelves. What is this but Avarice 
00% Sellin, de jure Nat. & and Piſponeſiy? And are not theſe Immoralities ? 
Gent. L. 6. c. 11. p. 725. The Jews (5) looked upon the winning of Money 
by Gaming, as no better than Theft: and their Reaſon for it was, that 
Frauds are not often wanting, when people ſet to game. And indeed, 
ſuppoſing no Fraud, they thought the Money not honeſtly: come by: 
becauſe, tho betwixt the Gameſters chere is a fore of previous Contratt * 
implied, tis an imperfect one, as depending upon Chance, which does 
not give a Right to any thing. But be this as it will, we are to take 
50) * Din notica 


9 4 a 2 Wy Vo E A2 BY | IN 
Tir. VII. Of GAM IN S. 


8 ot 


notice of the Profane Swearing,and. aeg, which naturally flows from 
2 | | Acc. OAT | #113) 4; VIE 
ſuch as are cager upon their Game, when t 


ces: for thoſe who are moſt inclined to gaming, have commonly the 
leaſt regard to Religion. We ate to conſider alſo rhe Loſs of Time, (when 
many Hours, or even whole Days or Nights are conſumed this Way,) 
as a Moral Evil of no trifling conſideration. Is there nothing to do in 
Life, (as Tully obſerved before,) but Play and Pleaſure? Tho their For- 
tunes ſhould have ſet them above the demands of any ordinary buſineſs; 
yet are there not ſome Employments, generous and uſeful, (either to che 
Publie, their Neighbourhood, or their own Improvement, ) that would 
more honourably take up the Leiſure of Gentlemen? And is there not, 
beſides, a vaſt Eternity to be provided for? what would not a Gameſter 
give (who has his Senſes left him) when he comes to dye, to recover 
thoſe Nights, and Days, and Hours he had ſpent in gaming, that he might 
employ them to more ſerious (and infinitely more important) purpoſes, 
which he has then no time for, and is like to be undone for want of it! 
Bur to inſiſt no longer upon this, the Peace of Society is very often 
diſturbed by the Paſſion that attends this Practice: many Quarrels are 
' raiſed by it; and thereupon Murders, or Enmities frequently enſue. 
There is a Neglect of Buſmeſs, eſpecially in Tradeſmen; and ſuch as de- 
pend upon a Profeſſion for their Livelihood: and this is a public Miſchief; 
the Society wanting either the perſonal help of that Man, or the Cir- 
culation of his Gains toward the common ſupport. And there is one 
Evil yet behind, that renders it highly miſchievous, both to the Game- 


ſter himſelf, (who is a member of the Society, and to be preſerved as 


much as poſſible for the Benefit of the whole, ) and to the Society at large; 
as Men who might be uſeful, ate put out of the Capacity of being ſo: 
for all the Eſtate a Man has may be loſt in a few Hours, at one extra- 
vagant Gaming; at leaſt, very great Debts, Incumbrances, and Diffi- 
culties are fre uently contracted by ſuch an Humour; which makes it 
the moſt War e vice of any. Let it not be pleaded, chat if one Man 
loſes an Eſtate by Gaming, another gets it; and therefore there is the 
ſame Circulation of Money, and the ſame Riches, tho transferred from 
one Hand to another. For it may be transferred from a Man more ca- 
pable of ſerving the Public, to a Man leſs capable; from a better Hand, 
to a worſe; from one that has a Family, (which may be ruined there- 


by, and become a burden to the Society,) to one that has none: ahd 
beſide this; amongſt ſuch People, tis generally not a Circulation of Mo- 


ney, for uſes of Trade and! Common Convenience, but a Circulation of 
Gaming; what is won at one time, being reſerved for, and loft ar ano- 
ther to ſomebody elſe; who goes on in the fame Track; and ſo much 
Money in effect lies dead to all public uſes of Circulation, which ought 
to be better employed for the general Inteteſt of the Society. 

THESE ill Attendants upon Gaming, made it always ſcandalous 
in Antiquity; and will always make it neceſſary, as well as reifon- 
able, for the Civil Power to be vigorous in ſuppreſſing it: and yet 
this care was anciently much neglected except in A Nations. 
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Though they had no written Law for it, Gameſters were excluded from 


ee the Magiſtracy (c), 710 ot Dang choſen into 
2. C. 9. P. 415, 416, 417, the great or leſſer Sanhedrim; nor could they be ad- 


. De . 5 - kB. 1 15 
kak age 5. p. mitted as Witneſſes in any Court of Juſtice, till they 


erg were perfectly reformed. Some of their Reaſons 
for excluding ſuch from the Magiſtracy, were, that their Gaming gave 
ſufficient preſumption of their Avarice; and beſides, was an Employ- 
ment no way conducing to the public Good: a covetous Man, and one 
who is not wiſe and public-ſpirited, being very unfit for Offices of 
ſo much Truſt and Power, as well as Dignity. This an of 
Avarice was the Cauſe alſo, (and a very good one,) of not admitting 
the Evidence of ſuch a Man. And that other notion they had, that 
the Gain ariſing from Play was 4 ſort of Rapine, is as juſt a ground 
for the Infamy which ſtained his Character , and ſubjected him to 


theſe Incapacities. ne 1 78 
Tx 1s laſt Conſideration, (which I had occaſion to mention once 


before,) that Money won by Gaming was looked upon as got by 


tan r del Theft, makes it reaſonable to | conclude, (d) that ſucl 
quas vetuere Sapientes, no- Money was to be reſtored 5 and that the Winning 
mine Furti; & qui Interdi- W | = * 
cum illorum in eis violarer, Gameſter was puniſhed as for Theft : which was not 


Told de — ES oe by their Law, a Capital Crime; bur anſwered for, 

bo Fel, proþifelly of Cam. in ſmaller Caſes, (and probably in this among the 

125. 1 reſt,) by double Reſtitution; Exob. XXII. 9. 
Bur the Partiality of that People is evident, in extending the No- 
(e) Sell de ure Nat. & tion of Theft, only to Gaming among ft themſelwves (e); 


Gent. L. 6. c. 11. p. 725, . 


| 726. 10. Native Jews, and Proſe yres of Righteouſneſs ' 


for if a Jew played, and won of a Gentile, it was no Theft in him : 
but it was forbad to him on another Account, as Gaming is an Ap- 
plication of Mind entirely uſeleſs to Human Society. For, ſay rf 
Talmudiſts, Tho' he that Games with a Gentile does not offend a- 
te gainſt the Prohibition of Theft, he violates that de rebus inanibus non 
ce incumbendo: It does not become a Man, at any time of his Life, 
cc to make any rung his Buſineſs, which does not relate to the ſtudy 


c of Wiſdom, or the public Good.” Now as this was only a Prohi- 


bition of their Doctors, perhaps the Law or Uſage in ſuch Caſes might 
take place, that the Offender was to be ſcourged. 


Amongſt the AGyrTIANS, 
). ius de Alea ' TH 1 | 
e either by Cuſtom or Law (F) provided, that 


Growov, Vol. 2. FP a Gameſter might be accuſed by any body; and 
being convict, be condemned to Servitude in the Quarries. For 
ws my Author quotes Marc. Mantua, in Polymath. L. 8. c. ;. 
| The Ancient ROMANS. 

That Gaming, and eſpecially playing at Dice, was abhorred by then 
and forbid by their Laws, (except during the Saturnalia, three or four 
Holidays about the middle of December, when, amongſt other licen- 
tious freedoms, this alſo was permitted,) we have the Teſtimony of 


Ovid 


Tit. VIE o GAM I N . 


Ovid and Horace. The former, (g ſpeaking of ſome 0 Sint ali ſcripts qui-- 
chat profeſſedly- wrote to inſtruct Men in the Art Hr ef i neff, An; 
of Gaming, acknowledges, that to play at Dice was Ca n f. 
actounted 10 ſmall Crime by their Anceſtors::: The vid. Tri L. 3. v. 477, 


472. N K 52” 
a | : 1 „ 89 9 h 1 ith p 3 
other brands it as a Diverſion () prohibited by Law: r 


And Plautus, (who: was earlier by near Two Hun- „ 
dred Years,) ſpeaks of Lex Talaria, (i) and introdu- 1 
ces one giving a Caution to his Servants when he mi agitent copvivium. |. . 
| : [ Plauti Mil. Glor. Act. 2. Sc. 
went out, that the young Lovers, who had private *: v. 9, 1%// ++ 
Accels to each other in his Houſe ſhould not break this Law; and to 
that End, N they ſhould be allowed 0 Dice at their Entertainments. 
Salmaſius, in his note thereupon „and Rofmus in his Roman Sas al 
ties, [L. 8. c. 3 1. ] are of opinion, that this refers to ſome Law then 
lately made, or before, againſt the Practice. And probably there was 
ſuch: And he that gave the Caution * be afraid, that the noiſe 


of the Dice might either occaſion a Search, or draw the Cutioſity of 


Spies and Peepers, ( which he complains of in the fame Paragraph ; ) 
and fo. the young People, whom he had a mind to conceal, would 
not only be diſcovered to be together, but perhaps incur the puniſh- 


ment too for Gaming. Gronovius, and the Editor in uſum Delphini, 


gave a molt frigid Interpretation of the matter, by taking Lex Tala- 
ria for no more that the ordinary Rule or Laws of Gaming fair: ſo 
chat this ſtrict Charge (truly) to let them have no Dice, was only giv- 
en to keep the two Lovers from cheating one another at Play; which 


believe no body would ſuſpect them of. 


Tur Adile of the Commons was a Magiſtrate, who had it in his 
Commiſſion (k), to take Cognizance of, and puniſh (0 Roi Antiq. Rom. L. 
Gaming. +. Hence Martial repreſents the Gameſter, ” (x; bande mals proditus 


as betrayed by the noiſe of his Dice, (1) dragged amino, raptus8 popins, 


out of à blind Tippling Houſe, and begging ear- {diem rogat udus Aleator. 


| . ; k [ Martial, L. 5. Epigr. 84.] 
neſtly of the Adile to excuſe him. And in a- Nec timet Adilem mo- 


nother place, (n) ſpeaking of the Saturnalia, (when goa Lee : 8 
they were allowed it,) that there was no need to fear the ÆAdile then, 
cho they ſhould rattle the Dice in his preſence. 


THERE were ſome particular Laws amongſt them againſt Gaming. 
As Lex Cornelia, de Luſu, (n) which ran thus: 11440, Ne quis in ac, 


eret, Sponſionemve ejus 


cc that no perſon ſhould play for Money, or upon rei ergo, niſi qui corporis ex- 


ercendi causã ſuſceptus eſſet, 


« Truſt, or Security given for it: unleſs in Games faceret: veluti 6 certaretur 


0 


* 


1 ; a Diſco, Haſta, Pilove jacien- 
of Exerciſe, ſuch as Quoits, throwing the Javelin, as, * ay 


do, vel currendo, ndo, 
or the Ball, Running, Leaping, Wreſtling, or n A7 
the like; deſigned for che Encreaſe of Strength, Aung Rom. L. f. e. 31. 
« and to encourage Activity, and a Spirit for War. Almoſt in the 
ſame words. is the Publician, and the Titian Law upon this Subject. 
But whether the Cornelian was made in the times of the Republic, or 
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of the Emperours, is uncertain, ſays Roſmus : however, by his making 
no ſuch Remark upon the other rwo, he ſeems to think 7 hem more. 
ancient than the Imperial Government. e Uno) 0 

. SOUTERIUS tells Us alſo of a Roſcian (o) Laws 
— kay aliquid Aled which ſentenced to Bani ment thoſe who had re- 
„ duced their Fortunes by Gaming. But his Autho- 
% J N c rity from Dia, and the cafe of one Denticula there, 
Philipp. I $.23. (Edr.Gre- does not fatisfy me fo far, (p) as to lay any ftreſs 
% Od bald in xo upon it; becauſe J find nothing to juſtify it any 
Leeisbecscbenbus cette. Where elſe. The Roſcian which he ſpeaks of, ex- 
cus conſtitutus, quamrisquis tended no farther, by all that I can diſcover, than 


Fortunæ vitio, non ſuo de- 


conifer; {i Pane: f. . (J) that ſuch as had fallen from their Rank, and 
p. 315. & I. 8. c. 1.p.600.} waſted their Eſtates, whether by Accident, or their 
own Extravagance, had a particular place aſſigned them in the Theatre; 
and a Penalty laid upon them if they prefumed to fit amongſt the 


Roman Knights, tho themſelves were of that Order. 
855 The CIVIL LAV 


5.1. Is copious on this head. Gaming is ſtrictly forbidden by it, under the 
, ad. ju. general name of Alea; (r) which ſerved to include 
8e, de Paddie res all Games of Chance or Hazard. We have taken 
e. 76. notice before, of the Old Roman Law, prohibiting 
to play for Money, unleſs in Games of Exerciſe: and this is res. 
(0 F de Aleatoribn;, L. and inſerted in the Pandects (s) of Juſfinian. Who 
„% has alſo an Authentic of his own, placed in the Code, 
(t) Cop. L. 3. Tit. 43. de 

Aleatoribus. l. z. Alearmn to the fame purpoſe; (t) wherein he thus expreſſes 
128 himſelf. Alearum uſus antiqua res eft, & extra ope- 
ras pugnatorias conceſſa; verùm pro tempore abiit in lacrymas : — Quidan 
enim ludentes, nec ludum ſcientes, ſed numeratione tantum proprias fubſflan- 

tias perdiderunt, die noctuque ludendo, Argento, apparatu Lapidum, 
Auro. — Commodis igitur Subjectorum proſpicientes, hac generali Lege de- 
cernimus, ut nulli liceat in publicis, vel privatis domibus, vel locis ludere, 
neque in genere, neque in ſpecie. &c. He acknowledges the ancient uſe 
of Gaming, (permitted eſpecially to Soldiers in the Camp, when they 
had nothing elſe to doz) but complains how much it had been abuſed, 
and what Extravagance people were come to in it; playing Night and 
Day, for Silver, Gold, Bhs Jewels, to the ruin of their Fortunes : and 
therefore diſcharges every Perſon from Gaming, either in public or private 
Houſes, or any where elſe. What follows, with regard to Money won 
or loſt at it, I reſerve for a particular Section. He afterwards allows 
of certain Games of Exerciſe, at which they might play for Money; but 
not the richeſt of them for more at one time than a Solidus, (as they 
called it;) a piece of Gold Coin, worth about Twelve Shillings Engli/h. 
(a) Clan Sentent. L. 5.6,  CLARUS (#) puts the Queſtion, very properly, 
Lasset. what Puniſhment for ſuch as play in diſobedience to 
the Laws? And anſwers, that Jure Civih there ſeems to be no ſtated 
Penalty: and therefore, they may be puniſhed at Diſcretion, according 
to 


: 


\ 


Exr. VIE f GAM N . 


ro the Circumſtances of the Fadk, and, Quality of che. Perſons, , Sa 
Dambouder allo has reſolved it: (u) that playing at bis 2 
forbidden Games, and for conſiderable Summs, | . 5, 126. n. yy; 4 | 


are to be puniſhed extra ordinem, (no ordinary Puniſhment... being ex- 
preſled,) by Exile, Fine, or otherwiſe, as the Court thinks. fix. © For 
tc (ſays he) tis the buſineſs of the Judge [or Magiſtrate, ] to take care, 
< chat none within his Province ſquander away their Money, (where- 
ce by they might be ſerviceable to the Public,) to ſuch ill and abuſive 
e purpoſes. And this he grounds upon a Clauſe boden 
in Ulptan, (x) Ne quis iniquum Lucrum aut Damnum (L. 1. Tit, 16.) 1.6. Ulcitas. 
ſentiat, Preſes Provincie provideat. On the other Quart : rang x 
hand, Menochius is of opinion, () that a La- Game 
ſter, is not, by the Civil Law, obnoxious to any Puniſhment, unleſs 
Fraud or Cheating be proved. But I fee no reaſon in the Law its {elf 
for any ſuch Reſtriction. However, he allows chat in caſe of Fraud he 
may be puniſhed arbitrarily 5 according to the condition of the Perſon, 
and Circumſtances of the Fact: and that an Eccleſſaſfic may be puniſhed 
in like manner for Gaming, tho there appears to have been uo cheating. 
No are the Gamefters only puniſhable, but the Standers by, rep lCsranderr by. 
ing to Dambouder. (x) © The Spettators, tho they neuen dn 
ce neither play, nor bett, nor lend Money to thoſe 16. . 11. 
« that do, are to be puniſhed in hike manner às the Principals. For 
which he refers to that Law abovecited, Alearuwm Uſus, and to another 
Authentic of Juſfinian, Interdicimus. Upon what words in the former 
he builds his Aſſertion, I have not been able to diſcover: and as to 
the latter, it concerns the Clergy only, as we ſhall fee by and by. But 
if his Law for this does not hold, it's pity but it did; for his Reaſon 
is a very good one: © That people ought not to paſs their Time thus 
«. idly, in obſerving the Management and the Luck of Gameſters ; be- 
« cauſe by their Delight, and Eagerneſs, and Frequency in this, they 
© commonly turn Gameſters themſelves at laſt. i 
TRE Clergy of all Orders are, indeed, not only diſcharged from (ag. 
Gaming, but alſo from being preſent at it; and under an expreſs Pe- 
nalty. Firſt, in the year 5 34, by a long Conſtitution of Juſtinian in 
the Code: from whence I ſhall abſtract and abridge, in our own Lan- 
guage, ſo much as is neceſſary to our purpoſe. _ 
(a) HAVING in his Preface inſiſted much upon al Wir: 8 
the Gravity and good Example of the Clergy, as a h.. 
matter of no {mall Influence toward the Proſperity of the Empire, 2 
well as virtue of the People ; He there — 


ins he had been inform- 
ed, that ſeveral Deacons, Presbyters, and even Biſhops, were given to 
Gaming, Horſe-Races, Stage-Plays, and ſuch other vain Diverſions. 
Then he proceeds to enact, $. 4. That if any of them were convicted, 
upon good Proof, before the Biſhop of the Diocele, or Arch-biſhop of 
the Province, of being a Gameſler, or any way à participant in gaming, 
or an Encourager of it by his Preſence, he ſhould be ſuſpended ab Officio , 
{2 ſacrd ſeparari Liturgid,] and do Canonical Penance for a certain time 
| ro 


+ 
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to be preſcribed: hint. If during chat time, he give arisfactory Signs 
of Repentance, he was to be reſtored; but with a ſtrict charge to ab- 
ſtain * the future from any ſuch Scandal to his Profeſſionl. But if 
he remained impenitent under this Diſcipline, [or afterwards, I ſup- 
poſe, relapſed into his Crime,] to be deprived, and degraded from Holy 
Orders for ever. FL, M3642 I wy 

By a Novel of the ſame Juſſinian ſomewhat later, the Suſpenfiori 
is determined for Three Years, and the Offender to be kept in a Mo- 
naſtery the while. If penitent, the Biſhop may ſhorten his Confine- 
ment, and reſtore him ſooner. | Novel. 123. c. 10. from whence; 
the Authentic Interdicimus is tranſcribed into the Code, L. 1. It. z. 
De Epiſc. & Cler, poſt. I. 17.] e | 2 

(1) En. Lopez. de Salzedo, Bur Salzedo (b) tells us, (haughtily enough, ) 
in Bern. Diaz. Pract. Crim. | ; 1 2 
Canon. c. 70. p. 164, 165. that as this Puniſhment is not found approved by 
the Canon- Lam, Eccleſiaſtical Judges ought not to inflict it. What 
would he have ſaid to Menochius> who allows (where I cited him 
before,) that an Eccleſiaſtic may be puniſhed arbitrarily for Gaming, 
tho without any Allegation of Fraud in it. WEE 1 1 

WHOEVER the Offenders be, (for the following Proviſions are ge- 
neral,) Money loft in Gaming is not payable; of, 5 paid, may be re- 

(e) Fi de Aleator. (L. 11. covered again. (c) Si Servus, vel Filius--familias 
Tit. 5.) l. 4. Quod in Convi- . | hed | * 2 | 
2iv. $. 1, 3. ofttus fuerit, Patri, vel Domino competit | pecuniæ 
amiſſæ] Repetitio. F. 2. Ader ſus Parentes & Patronos Repetitio efus, 
quod in Aled luſum eff, utilis ex hoc Editto danga eſt. The Father or 
Maſter may recover the Money loſt at Play by his Son or Servant : 
and on the other hand, if either of theſe be Winners, the Loſer may 
recover his Money of their Father or Maſter. Cujacius hereupon, ob- 

J Cujucius in I. 19. Tas. ſerves in general terms, (d) © that any Perſon, loſ- 
li ad Edictum. ee ing Money at Play, has by this Edict an Action 
« to reclaim it of the winner, as not due to him. Anciently, the A- 
« ction lay for four times as much; but now only for the principal, 


or the Sum actually loſt. And much more, (ſays he,) if Money 


< Joſt [upon Credit] be ſued for, ſhall the Exception be allowed, that 
« it is a Game-Debt. For which he refers to F. de probationibus, (L. 
22, Tit. 3. JI. 19. $. 4. & F. de nautico fænore, (L. 22. Tit. 2.) J. 5. 
and laſtly, to a Clauſe which I ſhall give at length. 
n Aled (e) rem vendam, ut ludam, & ewidt d 
non datur. (L. 44. Tit. 5.) l. 5 . , x 
2.51 Filio-familias. g. 1. re conveniar, Exceptione ſubmovebitur Emptor. By 
ibis, if any thing be ſold at Play, to ſupply Money for Gaming, the 
Bargain is void, the Buyer ſhall be ſer aſide in his claim by that Ex- 
G Dambouder.Prax. Crim, ception. And in general, Damhouder (F] obſerves, 
e. 126. 1. J. (from Bartolus upon J. 8. Si quis cum ſciret. in fin. 
F. de Uſucapionibns, pro Emptore,) that the Law diſowns and annuls 
all Contracts, (of Selling, Buying, Borrowing, &c.) made in Gaming. 
As to Money loſt, the Law remains the ſame by the Conſtitutions 
of Juſtinian. By that which they call his Authentic Alearum Uſus, it 
(s) Coo. I. 3. Tir. 43. De is determined thus: (g)— Ut nulli liceat in publigis, 


Aleatoribus, I. 3. Alearum 


aſus. vel privatis Domibus, vel locis ludere, neque in genere, 
| neque 


meque in ſpecie: Et ft contra fl attum fuerit, nulla ſequatur Condenmat io; 
ſed ſolutum reddatur, & competentibus Actionibus repetatur ab his lui de- 
derint, vel eorum Heredihus, aut (hir negligentibus) 2 Patre aut Defenſo- 


ribus illius Civitatis; vel recipiat Fiſcus; non ohſtante nift quinquaginta 


Annorum preſcriptione. dec. The ſubſtance is, that no Game Hebts 
ſhall be recoverable by the winner; and if the Money loſt be paid to 
him, it ſhall be returned, or may be ſued for and recovered by due 
Courſe of Law, by the Loſer, or his Heirs, or (if they be negligent,) 
by che Defenſor, [Syndic, or Steward, ] of the City, or by the Crown, 
at any time within fifty years. : "FO 
THERE is another of his (þ) to the ſame pur- ) Con wu l f. viaw 
poſe, and under the fame Title in the Code; which © 4 % 
(to avoid being tedious) I ſhall paſs by: taking Notice only of two 


or three Clauſes, which either are not in the Other, or ſerve to ex- 


plain it. As that if the Loſer and his Heirs neglect the benefit the- 


Law would give them, any Man that will, | liceat cuicunque volenti, 


may ſue for, and recover ſuch Money: but eſpecially, the Defenſor of 


the Place; and if He takes the Advantage, it ſhall go into the com- 
mon Chamber; ¶ In opera Civitatis id expendere.] And that no Mi- 
ting, Mortgage, or other Security for the Payment of Money loſt at 
Play, ſhall be valid; ¶ Data autem ſuper Aleæ Iuſu Cautio fit irrita, && 
condici poſſit. | 9 hin 
Damhouder (i) includes within the Intention of ) Danbudir Pra. crim. 
theſe Laws, ſuch as hett on the ſide of others Gam- © 226. n. 11. 
ing, or go ſhares with them in the Gain or Loſs, tho themſelves do 
not Play: and ſuch as lend Money to Game with; if it were know- 
ingly lent for that purpoſe, as he afterwards explains himſelf. 
Bur Cuſtom has worn out the Uſe of the Civil Law in theſe Pro- 


viſions, tho highly reaſonable and neceſſary. For as to the reclaim- 


ing of Money loſt at Play, we are told by Clarus, (5) Curt Seat. L. 5. f. 
(k) de Conſuetudine non ſervatur: So that, as mat- adus v. 7. 

ters now ſtand, the winner is not obliged to Reſtitution, unleſs there 
was Fraud in the Gaming. The Canonifts are retained on the fame 
ſide; and whatſoever Money is loſt, or Time miſpent in Gaming, 
They (with as little regard to Virtue, as to the Civil Law,) are ready to 
juſtify the keeping of what is ſo won; provided there was no Cheat- 


ing or Swearing at Play and that the Gameſters were otherwiſe qo 


| fied according to their | Reſtrictions. Thus Alciat repreſents them. 
« Fuſtinian (lays (I) he,) prohibited theſe Games, and 4. (1), glace Parerg, Jur. 1. 
granted Repetition of what was loſt at them. cli. 
«« But Divines and Canoniſts pretend, that this is abrogated by Cu- 
« ſtom; and think the Money won may. lawfully be kept, if there 
*© was no Blaſphemy or great Profaneneſs in their Playing; for this was 
© the chief Reaſon of Juſtinian for that Law. Which is a great mi- 
ſtake: for the firſt and immediate reaſon expreſſed in the Preamble 
to that Conſtitution Alearum uſus, is the Extravagance of Gameſters, 
in conſuming their Fortunes and their Time that way. The Blaſphe- 
mies ſometimes uttered on ſuch occaſions, are only brought in as an 


A 


5 


A 


acceſ= 


-D. 


280 of GaMint Tir Vi. 
acceſſional and accidental Reaſon, an Aggravition bf what was à fault 
without them worthy to be prohibited: for fo it is introduced, Conſe- 
guenter autem ex hac Inordinatione (the Profuſeneſs before mention d,) 
1 blaſphemare Deum, &c. But Alciat goes on to other Exceptions. Pro- 
c e yided alſo, that the Gameſter be ſui Jurit, and have the diſpoſal of 
4 « his own Eſtate and Affairs; which is not the caſe of Minors, Monks, 
| tc Femmes Covert, or Servants; the Money loſt by theſe may be recovered. 
| And laſtly, © Provided the Winner uſed no Frauds in Play, nor enticed 
« his Companion to game, againſt his mind. My Author, who ſeenis 
to approve all this by not contradicting it, only adds, provided the 
« Gameſter is not an Eccleſiaſtic: becauſe to ſuch it is eſpecially forbid, 
c not only to play, but to ſee others play. ew 
G „ HOLL ihe compel, entice, or perſwade to Gaming, are puniſhable 
prone © alſo by Fine, Condemnation to the Stone-Quarries, or Impriſonment: 
and this by the ancient Civil Law, the Prætorian Editt. e 
(m) ff de Alearor. (La 11. (n) IN eum qui Aleæ ludendæ causd vim intulerit, 
Tir. 5.) l. 1. § 4. uti quæque res erit, animadvertam. Upon which 
words of the Prætor, Ulpian in the ſame place remarks, that the Pu- 
niſhment would be as I faid before, ut aut multtd mulctetur, aut in Lau- 
tumiac, vel in Vincula publica ducatur. 4 
(0% Menoch. de ab. Ot. MENOCHIUS obſerves, (n) that tho the Text 
Caf. 291. n. 11, 13, 14. ſpeaks only of force, it will hold in the caſe of Per- 
waſion too; and that the offence may be puniſhed at diſctetion, by Im- 
(%) Dambouder Prax, Crim. Prifonment, or Fine. Damhouder, (o) That thoſe who 
e. 126. n. 12, by Perſwaſion, Allurement, or other ill Arts, entice 
inconſiderate young people to Gaming, deſerve to be more ſeverely pu- 
niſhed, than they themſelves that game. It's true he ſeems to mean by 
theſe, ſuch as keep Houſes for gaming; but his Deſcription, and the 
Reaſon of things will certainly wen, to others; eſpecially to Common 
Sharpers, who make a Practice of ſeducing Youth, and drawing in 
whom they can to play. 
THE corrupting of a Man's Son or Servant to gaming, admits of a, 
Civil Action, according to Paulus. The Father or Maſter may have it 
againſt the Corrupter; either for the Injury done him, [Afio Injuria- 
rum] eſpecially if it can be proved there was any deſign to injure : or, 
in the caſe of his Servant, (tho' no malice ſuppoſed to his Maſter,) an 
0 F de Eier. (L. 47. Action Servi corrupti. That ancient Lawyer thus ex- 
Tix. 10.) l. 26. preſſes it. (p) Si quis Servum meum, vel Filium ludi- 
brio habeat, licet conſentientem, tamen Injuriam ego videor accipere: ve- 
luti fi in popinam duxerit illum, ſi Aleam luſerit. Sed hoc utcunque tunc 
locum habere poteſt, quotiens ille qui ſuadet Animum Injuriæ faciendæ ha- 
bet. Atquin poteſt malum Conſilium dare & qui Dominum ignoret : & ideò 
incipit Servi corrupti Actio neceſſaria eſſe. I had occaſion to conſider this 
Law before, in Tit. VI. Of Drunkenneſs and Tippling. p. 266, 267. 
„ w SUCH as kept Houſes, and ſupplied Conveniences for Gaming, were. 


Keepers of 5 ; 6 2 
Gaming Hou- not without particular Diſcouragement from the Prætor. 


U 


1 0 F. de Aleatoribus.t, i, (/) S1 quis eum, apud quem Aled luſum eſſe dice- 
n „. tur, verberaverit, dammumve ei dederit, five quid eo 
tempore 


Tirov). of GAM IHN 8. 
tempore dolo Il. Amo] eus ſubſtratum eſt; Judiclum non dabo. Which 
Ulpian has well explained, within a few lines after: Notandum, qudd ſu- 
ſceptorem verberatum quidem, & damnum paſſum, ubicunque & quando- 
cunque, non vindicat: verùm Furtum fattum domi, & eo tempore quo 
Alea ludebatur, licet Euſor non fuerit qui quid eorum fecerit, impund fit. 
By this, if a keeper of a Gaming Houſe were braten, abuſed, or ſuffer- 
ed other Damage by any of his Gueſts, at any time, and whether at 
home or abroad, he had no Remedy at Law: and if any thing were 
ftolen out of his Houſe, while people were at Game there; whether one 
of his Gameſters, or any body elſe had done the fact, he had alſo no 
Remedy. 5 ARR 8 

DAMHOUDER, in the place laſt cited from him, is of opinion, (you 
ſee,) that cheſe Bawds for Gaming ate more ſeverely puniſhable, at diſcre- 
tion of the Court, than thoſe that frequent them; becauſe they lay the 
Temptation, and provide every thing ready for the Miſchief. 

BUT if they keep falſe Dice for ſuch purpoſes, the Houle its ſelf is 
confiſcated to the Crown, by a Clauſe in Fuftmian's Authentic Alearum 
Uſus. (r) Probibemus etiam ne ſint Equi lignei; & ) oy, 4. Aae. (L.; 
ut ft quis ex hac occaſione vincatur, hoc ipſe recupe- . 43.) l 3. All arum au. 
ret; domibus eorum publicatis, ubi hæc reperiuntur. Dambouder takes no- 
rice of this, (s) and refers to it: but extends it (JI ) Damen,, Pear Gin 
think, unwarrantably,) to al common Gaming- 6. n. 8. 
Houſes, whether they have falſe Dice or no, provided the Houle be 
the Man's cum who lives in it; or tho another's, if the Landlord knows 
chat Common Gaming is uſed chere. | 


W 


leren en e The EASTERN Code 
Of the Baſilica, upon this, as well as many other Titles, does but co- 


py from the Juſtiniancan or (as we call it now,) the Roman Civil Law. 
.) ALL forts of Gaming, or playing for Money, () ,..,. I. 6. 7s. s. 
was prohibited: except ſuch as Running, Leaping, De Alen. 1. 2. 
Wreſtling, &c. que virtutis causd fiunt. | As in Hf. de Aleator. I. 2. F. 1. ] 
The puniſhment, 1 ſuppoſe, was arbitrary, at diſcretion of the Judge. 

(#) BUT in the caſe of Eccleftaflicks gaming, or ( wy I. 3. 6 1. D. 
ſtanding by, and ſeeing others game, the Puniſh- % & cler L ig 
ment was fixed; wiz. Three Years Suſpenſion, and Intruſion into a 
Monaſtery the while. [According to Juſtinians Novel 123. c. 1 2 
The Emp. Leo afterwards ordered, (Conſt. 87.) that for the ſecond of- 
fence, they ſhould be totally degraded. FS | 

(w)MONEY loſt at Play, or won, by a Servant; (wed. Le 2 Tit. 8. 
or a Son under Age, Was recoverable, as by F. de 
Aleator. I. 4. §. 1, 1. ̃ | 5 

(&) IN general, as to Money loſt in Gaming, (0 Boa. iid. l.g. 
it was recoverable (without preſcription of Time,) by the Loſer, or his 
Heirs, or by any body elſe; eſpecially the Defenſor of the City: 
and all Notes, Bonds, or Securities given for the Payment of Money 
ſo loſt, made void. [The very fame as by Cop. de Aleatoribus. I. 1. 
vitum, & l. 3. Alearum uſus.] | | | 
Nn Y DRRBAUcRH-“ 
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(z) Bao, L. 60. Tit. 8. rupto, as by the Roman Law: And compelling (v, or 
De Alearoridus. 1 enticing others to Game; by Fine, mpriſonment, or 


| ſending to the Quarries. Verbatim as in ff. de Aleatoribus. I. 1. §. 4. 


(=) Bank. 14 (a) THE Keeper of a Gaming-Houſe might ſuf- 

fer Beating, or other Abuſes, and Damages, or (during che time 
of Gaming) have his Goods ſtol'n, without Remedy at Law : | as 
in F. de Aleator. J. 1.] | 


Amongſt the FRANKS and GERMANS, 


(6) Sagte, L. VI. e. We find very little to our purpoſe. - Either Char- 
* 1 lemaigne, or his Son Lewis (b) declares that a Bi- 


& ebrius eſſe non debeat. Si- 5 | 
militer Clerici & Laici, fi ſhop, Presbyter, or Deacon ou ht not tro be a 


permanſerint in Aled, Com- Gameſter; and that whoever of the Clergy or Laye- 
munione priventur. | Baluz. : | ure 
Tom. I. col. 958. Pan ty made a Practice of it, ſhould be Excommunicat- 
Orig. Francic, L. 6 p. 519.] 5 


(c) Cap. 27. Aal lil ed. The Emp. Lewis the Pious, at the Dyer, of 


8 4 14471 3 Aix la Chapelle, A. D. 818. (c) ordained, that the 


8 N Clergy ſhould be ſuſpended ab Officio three years 


3- p. 226. Baluz. Tom. I. for this Offence. And Otho I, in his Eccleſiaſtical 


ol. 1166. ] | 
: (4) Cap.3, Epiſcopus, Pre Statutes at the Dyet of Augsburg, A. D. 952. de- 


byter, aut Diaconus Alea va- 


due fi ab hoc interdicto o Creed, (d) That a Biſhop, Presbyter, or Deacon, 
e giving himſelf to Game, and refuſing upon Admo- 


tur, itulo 42, deponen- 0 | g f 
du e Sch Len. . nition to amend, ſhould be depoſed, or virtually 


2 degraded; as by the forty ſecond of the Apoſto- 


lical Canons. 
MAH OM E x 


(e) Alewan, e. a. & c. 3. Joins (e) the Prohibition of Games of Hazard with 
that of Wine; as Abominations, and filthy Practices of the Devil to 
ſow Diſſention and Horror amongſt Men, and make them negligent 
of Prayer to God. The Turks play nevertheleſs, ſays Cuſpinian ; | c. de 
ceteris moribus Turcorum, in Hiſt. Cæſarum, p. 594-] but they never 


play for Money: if they do, they are infamous and puniſhable. 
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all the World before him. After 
his work more neceſſary, and more toillome; In the Sweat of thy 


ple in this Caſe; and according to the low Rank 
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LAWS for the Prevention, or Puniſhment of 
IDLENESS VAGRANCY, 
And pa: 


7 . 
hos —_— — bn 


TAKE Idleneſs to be a great Immorality, as well as a political 
Miſchief. For Adam, even in his ſtate of Innocence, was obliged 
to work; to dreſs the Garden, and keep it, that he might have 
ſomething to do; tho he was well 1 for Subſiſtance, and had 

is Fall, the Sentence only made 


Fate ſhalt thou eat Bread, A Sentence not confined to him, but ex- 
tended to all his Race; in the general Analogy at leaſt, of Induſtry 
in ſome kind or other. So that every Man, as Man, is born to Labour; 
the Ordinance of God, and the Condition of his Nature calls him 
to it: and Idleneſs, which is contrary to theſe, muſt therefore be 


immoral. Such as have not the means of an honeſt Livelihood with- 


our it, are under a ſpecial Command to work; which Magiſtrates do 


well to take notice of, and uſe them accordingly if they do not. 


This we commanded you, (lays the Apoſtle,) that i any would not work, 


weither ſhould he eat: i. e. if he be able to work, and will not, he : 


ould have no relief by Charity. Our Saviour himſelf ſet an Exam- 


. mz . (a) Tan- gp Th reren 
which he was born to, (4) employed himſelf, (as . 44%» # ipires d, 
. a | | J Foy; dle r 124 
Juſtin Martyr tells us,) in the buſineſs of a Carpen- rx ris een adj . 
ter, in making Ploughs and Tokes; to ſhew us the aur. "pil cum * 
Obligation of an induſtrious Life. fene 


BV r Idleneſs is not Criminal only in the Poor: for thoſe who have 


no Neceſſity to take pains for the ordinary Accommodations of Life, 


make but an unnatural and contemptible figure if they ſpend .it in 


doing nothing, or a mere round of Pleaſures. They ought to employ 
themſelves in ſomething, for their own, or other peoples benefit. This 
was the ſenſe of the Jews: for one Reaſon, (as we have ſeen in the 
foregoing Title, ) why they made Gameſters infa- ) $1, de Jure Nat. 
mous, was, (b) that they ſpent their Time and Ap- Sent. L. 4. © f. P. 454. 

plication, ,nort in any Buſineſs which tended to hi public Good, the 


Study of Virtue, or the Convenience of Human Life. And amon gft 


other Nations, we read of ſome Soveraign Princes, who, having the 
Nnz Cares 
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Cares of Government upon them, (a Burden, that required ſome eaſe,) 
were yet not farisfied, that their Hours of | Leiſure ſhould be wholly 
without Employment. Æropus, a Macedonian Shs (about COO years 
(e) cet. Bhodgini Ang, before Chriſt,) employed himſelf (e) at ſuch times 
Lect L. 11. 6. 3. in making little Tables, or writing Desks, Lamps; 
and Candleſticks: and the Parthian Kings, in engraving, or ſharpens 
ing the Heads of Darts, or Arrows. And thus amongſt the Turks; 
their Emperours were accuſtomed to fill up thoſe vacant Hours with 
(Y Thverniers Relation of ſorne Handy-work, to avoid Idleneſs. (4) Sultan 
the Seraglio. c. 16. Amurath IV, delighted in making thoſe Horn Rings, 
that are uſed in ſhooting with the Long-bow : and Ibrahim, his Sucs 
ceſſor, made Toothpicks, and other ſmall Inſtruments, of Tortoiſe- 
ſhell. I grant, theſe were not very important Labours: but any in- 
nocent Labour is better than Idleneſs. : „ 
How great a diſadvantage it is to the Public, when people will not 
apply to any ſettled, lawful Buſineſs, who might and ought to be ſer- 
viceable to the Community they are in, according to their Rank, is 
too viſible to be diſputed. Mankind is a en . Creature; and 
cannot live with Convenience, but by the mutual Applications in So- 
ciety for the common benefit; and the Society has need of many ſuch 
Applications, in different ways. There is occaſion for Laws, and Ma- 
giflracy ; for Learning, in ſeveral Sciences; for Trade, both foreign and 
domelſic, in the various branches of it: for Manufactures, and Me- 
chanical Arts; for the military Profeſſion ; for Husbandry ; for Servants; 
for Labourers, &c. Some muſt apply one way, and ſome another, as 
their Capacity and Education qualifies : but he that applies ro none of 
them, is not only an #ſeleſs, but an ungrateful member of the Body; 
for he enjoys the diffuſive benefit of theſe, in the Rudy or toil of the 
reſt of the Society, and himſelf does nothing in return for them. Be- 
ſide, that Idleneſs opens the door to a general corruption in Manners, 
and to all ſorts of Riot and Diſorder; for a Man who has nothing to 
do, is always ready for doing ill: ſo that he is not only uſeleſs and 
ungrateful, but pernicious alſo to the Community. | 
| OvER and above all this; in the meaner people, who ought to live 
by their Labour and will not, the general Effect is Begging, another 
notorious Grievance to Society; or elſe, the eaſineſs of being ſupplied 
by begging produces a courſe of Idleneſs. Twas the anſwer of a La- 
(e) Putarch. in Laconic, cedæmoniun to a Common Beggar asking an Alms 
Apothegm. p. 235. of him, 8 If I were to give you, you would go 
« on the farther in begging ; for he that firſt gave you Money, made 
« you idle, and put you upon this baſe way of living. There is no 
doubt, that even honeſt and induſtrious Men may, by unavoidable 
Misfortunes, be reduced to want; and when they are, the caſe deſerves 
Relief and Pity : and the Poor that are ſick, maimed, or have too nu- 
merous Families, muſt have Charity to help them: yet wiſe · Govern- 
ments have thought it better, to ſupply the Poverty of ſuch by ſtated 
Allowances from the Public, by Pariſh Rates, Hoſpitals, or Workhouſes, 
| FO than 
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T1t. VIII. Of IDLENESS, VAGRANCY, and BEGGING. 
than by ſuffering them to bep 
ging is a Conſequence of Idleneſs or Luxury, and derives a vicious Cha- 
racter from thence : yet even here, being mixed with Misfortune, there 
is ſome {lender Title to Relief, tho none at all to Piry: but a Work- 
houſe is the heft 3+ 364 for them. The Good-nature of Mankind; 
however, in theſe caſes, has produced another fort of Beggars, who 
make a Trade of it; and whe begging is nor ſo much the conſequence 
of cheir paſt, as a notorious Argument and Inſtance of their preſent 
Idleneſs; they chuſe to live by begging rather than by Labour: and 
ſuch deferve the utmoſt Severity of Laws to puniſh them. They de- 
ſerve it upon many Accounts; efpecially when they take (as moſt com- 
monly they do,) to 2 and rambling from Town to Town, and 
County to County, for ſuch purpoſes. Ames has given us five Reaſons, 
all of them very good ones. (f] I. Becauſe they {+ 4,6, de Cit Con- 
profeſſedly oppoſe themſelves to the Command of en L. 5. c.46. 
God for Labour. II. They are a Burden to others, in relieving them, 
without Neceſſity. III. They intercept from the true Poor, (the Aged, 
Sick, dilabled, &.) part of the Alms which is really due to them, as 
proper Objects of Charity. IV. They don't behave as Members of any 
Church, or Common-wealth. Its certain they do no good to the lat- 


ter: and as to the former, their caſe is well explained by Pope Sixtus V, 
in his Bull for founding an Hoſpital at Rome, A. D. 


(8) Ne dum incertis ſedi- 


1587. (g) © They wander about without any cer- bas urbem peragrant, propri- | 


um Parochum non agnoſcen- 


cc tain Habitation, acknowledge no Pariſh Miniſter ; tes abſque alicujus divini præ- 
a 5 5 r cept! aut bonorum morum 
« have no Inſtruction in Religion, or notion of 


no! itid, tanquam bruta Ani- 
ce good Morals; like brute Beaſts, ſtrolling about rim querendo, & eo 
I : n Bok aſcendo intenti, aberrent; 

« only to feed cheir Bellies; ſo chat no body * Fs os lis Sacraments 
cc the ſpecial Care of adminiſtring the Sacraments, Eccelaſtica miniſtrandi, ne- 
| : . | mo corum Salutis ſpiritualis 

ce or the other means of Salvation to them. And, curam ſpecialem gerat. [Che 
V. They directly diſpoſe themſelves to many kinds 5p. $1) AE Lal he” 
of vices; as Swearing, Lying, Lewdneſs, Stealing, Robberies, Mur- 


der, ec. which laſt Reaſon is ſufficient, of its ſelf, to alarm the vigi- 
lance of Magiſtrates to ſuppreſs them. For (ſays % pamioud. Prax. Crim, 
Damhouder) (5) it is the Intereſt of the Community, < #5: n. 25- | 


* 


to purge che Country every where of Rogues and Vagabonds, that 
the Inhabitants may live in Security and Peace. 


I NEED only add one thing more, which muſt raiſe the indigna- 


tion of Mankind againſt theſe Strollers and Common Beggars; that 
they generally get more by this way, than others can do %., Aa La- 
bour, and ſpend it in Luxury and Drunkenneſs, and entertain them- 
ſelves at a higher Rate than many of thoſe that relieve them can. Bur 
I ask pardon for being too tedious. We will now look into the Pro- 
viſions of Antiquity upon theſe Heads. . 


CHAP, 


from door to door. But naturally, Beg- 
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a of Id. EN IS 8s, 6 _ Tie. Vit. 
SG HAP. I. 


Of IDLENESS. 


SEO r. I. Of ſuch as do not betake themſelves to ſome lawful L 
Calling, or Employ themſelves in ſome honeſt Buſineſs or other, + 


Amongſt the J E ws, 

E great Care was to keep up a Spirit of Induſtry in their own 
Houſes. And that Servants might have a good Example of it 
(a) Salle Uxor Hiebr. L. in their Miſtreſs, She was obliged (4) to employ 
3. C. 10. Pp. 363, 394 her ſelf in ſome proper Work for her Family, or 
for her Husband's Advantage otherwiſe as in Weaving, Embroi- 
C and the like, according as his Rank 

was higher or lower. If ſhe refuſed, he might proſecute her before the 
Magiſtrates. And if, thro' uxorious Pena! he had by vow dif- 
charged her from all ſuch Labours, the Court would compell him to 
divorce her; (unleſs the vow could be legally ſer aſide,) and ſhe ſhould re- 
tain her Dower: for they would not bear with fo pernicious a Prece- 

dent of Indulgence in Idlenefs. 


The AGYPTIANS 


„ Nipo eee . Had a Law of Amaſis (b), about 550 Years before 


Awe i51 0 xaT ox, d- 


Te ken,, S. ien 75 Ne Our Saviour's Birth; which enjoined all the Men of 


tudpxg TrwTE me Aα“Hin, 


bo fr. Mt gabe rag· that Nation, to repair every year to the Govern- 


ra, fund dm ν, dixainy 


Zim, Booty, Serdrg. Herder, OUTS of their reſpective Provinces, and ſatisfy them 
. Gebe ig as by what means they got their Livelihood. Who- 
ro; A iolg, c %νονοοννο f | . | | 
75 7 5 3 lee, ſoever declined to appear; or could not make out, 
Lilo, & regten e- nei. that he lived by lawful Induſtry, or an Eſtate; or 
Cera mw g Kej mv iy T&- 


Tei Vedi, 3 bog 4%, (AS Diodorus (c) adds) was found in a lye upon the 
emrOrre, Biol St. 1. 1. Examination, was puniſhed with Death, This Law 
p. 69, 70. was borrowed by Solon for the Athenians; and from 
them tis probable the Sardinians had it: but the Puniſhment is certain- 
ly qualified by the one; and for ought I find to the contrary, by the 


other too. 
Amongſt the ATHENIAN s, 


(4) Ths applet Sem . Such as were (4) convict of Idleneſs, were by 
obne Plutarth. in Sol | 


ne. p. 87. '" Draco's appointment, to dye for it. Solon it ſeems 
thought this too hard: yer judging rightly of Idleneſs, as a Crime 
0) Tc rhows — deſerving Cenſure, (e) we are told, He put an Ho- 
Lb ate wre., Bw nour upon Arts and Induſtry; and ordered the 
— Court 


Ons. I. f IAN S 6 257 
77 from time cn mh Hl 
ro time, what way of living every Man had I and = &py8; b. Plutarch. 
* : NN go > ib. p. go. 
to puniſh the Idle. The Proſecution, as He direct- 0 47. e fr 
n 1 i \ i ts} Tarri T6 Bovnronine p a. 
cd, ()) was by way of Indifment, or a public Action; Big. tur. in Solos L. 1 
and any body might accuſe that would. nm 
genes Laertius. But Plutarch, in his Life, (p. 96. ] cites Theopbruſfus 
for it, chat not Solon, but Pififfratus"eftabliſhed\ this Method of Iuditf. 
ment for the Offence now mentioned. However, ſo ſtood the Law 
at Athens; and I ſuppoſe the Puniſhment” was by Fine. And if the 
Offender ſuffered a third Conviction, (g) he was 0) I, Themis Ates 
infamous; as Meurſius tells us, from Jul. Pollux, = *< 16. 


Laren. L M C Ty NRA 

LW by OLO N provided farther, (Y) that no Son whoſe (9 Tp TpiPev Tov TaTgN 
{ T3 * 3 : if 2 I \ , af - * 1 
Father bad nor broughr him up in ſome honeſt gere, Wer 
way of Buſineß, ſhould be obliged to maintain == ?-5* 

bim if he came to Age or Povercy, rp. 


1 21 
L1H3:ii 


n The SARDINITIANS 
Had the fame kind of Law wich that of che Egyprians and Athenians; 
but what their Penalty was, is not ſo certain. For . . 3, 44 8 . 
lian tells us, (i) they had legal -Puniſhmerits' for 3. C Ids xebur, oa 
| | = 1 1 Ws ws tobuvas, d edv 
count, and ſnew how they lived. The ſame we 
7 a 9 ' 5 | 13 
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are told of Ivo 
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(F) Amongſt Them, fays he, if any body appar in re quzrend! negligens fo- 
0 


N 1 Is 7 yer 1 Mi ret & remiſſus, aut ſi deſi- 
wholly idle, or but negligent and remiſs in the Bu- Kiofum ec Lehnen viderent, 


I | | Get pe = T4 in „ Rationem unde victum qu#- 
ſineſs which he was to follow, the Magiſtrate would reret, apud diagiſratum, (qu; 

x 4 85 n 1 loco Cenſoris erat, ) reddere 
examine him, and enquire ſtrictly how he got, or gr. (Ges ab Ale 
propoſed to get his Bread. 1 278 5 


1 


06.4 CANS 


In Italy, (I) took judicial Cognizance of Extrava- ,, (0 n 
gance, and Idleneſs, as much as of any other Crime: rat Bord Sg. 
And whoſoever lent Money to ſuch as were notori- was We Dera, vigere 
ous, for either, (this being an Encouragement to Ger. PO” 


them to continue ſo,) could never recover it by Law. 


* 


Tag ingjent Graus (a) were del w f. fe g g 
throw idle, good: for- nothing Fellows into à deep r 
Slough of Mud and Water; and caſting a Hurdle #itus de Morib. Scrman . 
upon chem, ſtifle them theke. Pe 10193907 DEA 
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The INDIAN Gymmoſophiſhs | 
; (») Ales. ab Alex. Dies Had ſuch an Averſion to a ſloathful;” uſeleſs Life; 
Geniales. I. f. c. . (ui) that when the Cloth was laid at their Publie 
Dinners, all the young Men who were invited went thro an Examis 
nation, What way they took to do any Service to Mankind Arid, what 
wiſe thing they had ſaid or done that Day? And thoſe who could give 
no 5 Account of themſelves, were turned out of Doors, and made 
to faſt. N 20 


— 


Amongſt the Ro M ANS, 


We find the good Emperour Alexander Severus purging the Court; 
(o) Nanos & Nanas, & Mo- with Indignation, (o) of a looſe and numerous Gang, 
riones, & vocales exoletos, which his Predeceſſor Heliogabalu 1 had kept about 


& omnia Acroamata, & Pan- 


tomimos Populodonavit: qui him merely for his Diverſion; Dwarfs of both Sex- 


e ; ike es, cJeſters,: & ingers, Farce- Players „ and Aimic ks. 
decke Wendler, L Tan. Theſe he gave away to ſome or other of the People, 
rid. in Alex. Sev. p. 265.) for Slaves: but ſuch of them as were unfit for La- 
bour, he diſperſed in the Cities and great Towns, (ſending one to each, 
till they were all diſpoſed of,) to be maintained at the public Expence, 
that they might not be troubleſome by begging. EA 888 


b Nunqum Mem © | And the. Emperour. Probus (p) took à method 


jolum eſſe perpeſſus eſt. Si With his Soldiery, which every Government would 


quidem multa opera militari 


manu perfecit; dicens, Anno- do well to imitate. Tho' he was much in War, 
ers, Legt. in Probe, and found them buſineſs enough that way, where 
IM there was occaſion for them; yet he would not ſufs 
fer them to be idle in time of Peace, or in their Quarters : for he em- 
ployed them in many public works, which were finiſhed by their Hands 
indeed, this was what moſt of their wiſe Emperours were uſed to do, as 


well as He; keeping them uſually to work ar ſuch times, in raiſing High- 


ways, building Caſtles, Towns, Bridges, &c.]. and his Maxim was, 
that Soldiers ought not to conſume the Proviſions of the Country while 
they did nothing for it. FO 


In the Civit Law 


We meet with a Reſcript of Conſtantius, A. D. 353, againſt the Idle- 
neſs and Diſorders of Seldiers diſcharged from the Service. The Vete- 
| (9) Cop. L. 12. Tit. 47. Fans had the Honour -and Reward 40 of ſeveral 
A Privileges, . granted, or confirmed to them by his 


Father; as Exemption from the Burden of Civil Offices, and public 


Works, and from paying Toll, Cuſtoms, of - Taxes : but it was ex- 
pected. they ſhould behave themſelves orderly,” and apply to ſome ho- 
neſt, Employment, after they had ſerved their legal time in the Wars. 
And therefore Conſtantius ordered thus: Vaterani, qui ex negligentid vi- 
T fa, 


_—_ Of 1SLEHELS 1 
nec e peragunt, ” 
[Carte M dee, nth hore | gi i 5 exuti; To 
{np 4 Provinciarum R Bafibes ſibjiciantiir' That ſuch as ro 
Idleneſ;] neithet berook themſelves to Hidbandty,” nor any other fit 
way for a Livelihood, but to Robberies, or the like, ſhould be ſtrip- 


ped of all their military Privileges, and be duly puhiſhed by the Go- 
vernours of the Provinces. 


8 4 


* 
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Jos USTINIAN TOR A Nod: "able genctal with gad to . Peiſon 
affected by it, and more Particular in che method of, Puniiſki hing. 
247 101 x | (2awubbz tc 
(0 11 C as! gn Vein Jae os 1 75 
curam babentes ; ut non ſiar Prbbinciut ak forentes hie ve oor Nor. oe. 10. 
attetafithr, 8 moriumtur forſan propriis prove, IKE Gela berge, G 
negue paternis frubites Sopultieris*" ko 9 5 ante hoc ponentibus Leger, 
& Renpublicam' eofilturntibus;" hec mon tranfttorio audio fuerunt: ſed & 
Pigritick fait quedain Scriptira, [Gr. Agde Yo Adtio Lentitudinis, 
vel Inertiæ;] & penegrinor Gaul ji per ſcviitabantuy ; th Wee, novum, ne- 
que eve hoc Cauſis fludium, [Gr. 88 du Miro 4a res ts) 13 delle, 
nec infolitum eſt hoc Studium Patribus,] bonum quidem & antiquum ; 
negletfum vero in medio al uhioerſa ladenie negligentid, paulatim pericli- 


tatum eft corrumpi & perimi : donec nos 3 lr 08. util; Hen mum me - 


nientes, rur sus in e eri a 


i 15 1 4 1411 9 1 A q * : ; : 
ln $4. #4 + $4 141 ih (13s Fn 0 3 * 9 e623, 141183101 9115 34. 0 : 1 2 


Hs! bad been ſpeaking-before, (0h; Vu and V of hl meaner «for 


of people, reſorting! from diſtant pow to Towns: without any lawful | 


Buſineſs; and here he reſurnes the Argument and concludes it. He 
takes notice, that former Legiſlators not only directed all ſuch per- 
ſons to be examined, (as himſelf alſa appoints, 4 thoſe two Chapters 
of chis Novel) but ordered an Action or Iudlictment for Idleneſs. He 
refers, I doubt not, to the Law at Athens befote cited; whereby, whs- 
ever would might prefer ari Indictment, or lay an Action againſt any 
Man, for not r to ſotne lawful Calling, Trade, or Buſineſs; 
« This, ſays the Emperour, is no neu thing, it was not unuſual" with 
« our Fathers to take ſuch a method. He certainly cannot mean the 
Romans; (for I find no ſuch Practice amongſt them in theſe caſes:) but 
his Eaſtern Anceſtors, the ancient Greeks ;| particularly, the Common- 
wealth of Athens. This method, therefore, he revives, and adopts 1 in- 
to the Impetial Civil Law: ¶ Rurrùs in Rempublicam inrroducimus 50 
Cujactus (t) underſtands him. So Yuachim Stepha- 00 Conti — 9. 
nus (u) alſo; and others. So that, with Menochiuss me 1 ——— Cu: 
good leave, not only a Vagabond, tho' he does not Jacine, in Expoſ” hujus No- 
beg ; but any idle Pet ſon, who cannot be ſuppoſed - "i uach. Steph. apud Gra 
to live honeſtly without à Calling, and yer applies *” ne 
to none; is by chis Novel, and conſequently by che Civil Law, in- 
diflable for. lach N way of adm Abs -and 11 convict, is Puniſh- 
wal at pr DAG © ©9001 * 
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[Goldaſtus, Tom. 
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(x) Statuimus de Homini- Had a Law of Ath elftan (x (X), ich in the Cate m 


bus Domino carentibus, à qui- 
bas nullus jus ſuum a mean Perſons, who, were not fixed in any , Ser vice, 


poteſt, ut oretur Cogu WA Or ders their Relations tO take Care, and rovide 
orum, ut eos ad Jus Genti-- 


um adducant, & 3 Maſters for them. Otherwiſe, Or if they refu ed i ro go 


iis inveniant in Conventu Po- 


puli; & ſi hoc tunc ere. 10 4 Servi ICC, they Were tO be looked upon; as. Fu- 
re nolint, yel non poſſint a gitiyes, and any body might ſeize upon them a8 
hunc terminum, tu po- 

ab e date l r Fonmen Rogues; and whoſoeyer ſhould. notwith- 
inert; &lig 1155 hoc non ſtanding fine harbour to ſuch Pe ople, mould be. an- 
* 11 ac fverable.for them with their Weregild, Thie Latin 
T. Fi Tranſlation here is obſcure enough: but for want 
P- 56.] ol underſtanding the ae, b mult a ar; Jay 


meaning of it as 5 wel as I can. 


Amongſt The 80 0 * a 


1 Eu enius IV, ( a beg FEY Rei n, AL D. Cos. 
10 b Leſley L. 4. P. 147, Eng the Ma bo begun ) to ig, for and ſeize 
ſuch idle Fellows, as had no lawful Calling to live by; (Barde, Mi- 
mic le, Players, and the like:) whom he mike: to betake chemſelues to 
ſome manual Labour, or baniſhed them the Kingdom. 

(x) Fogitivos, Bardos, oi: Kenneth II. Mac- Alpin, provided by one of bis 
2 areas, Laws, (⁊) that they ſhould be oundly Whipped. And 
EL TO 0,54 Kenneth III, who e Culenus in che Throne, 
Leg. L. 1. p. 72. A. D. 97. ſetting himſelf to reform the Manners * 
his People, and to purge out the Vices and Debaucheries which had 
ed head, under the diſſolute Reign and ill Example of his Predeceliasy” | 
made it one of his firſt Thoughts, to reduce them to honeſt Induſtry; 
looking upon Idleneſs (we may ſuppoſe,) as the Foundation of moſt 
(e) Hoch Boot, L. 11. fol, Other toms 2.95 (4) He obliged all that were 
235; b. & 2274 4 neceſſitous, to maintain themſelves by the work of 
their Hands: and while he was at Perth, ſuch feQual Care was ta- 
ken by his Command, that an Idle Loiterer, of what Rank ſoever, 
(cujuſcungue eſſet Ordinis, ſays my Author,) was no ſooner ſeen in the 
ſtreets by the proper Officers appointed „ than he was ſeized, and 
_ hurried to Ni 


() Hiftrianes, Ludiones, It was. 4 Law of. Macketh 10 (5% BER: FO 


Mimi, & reliquum otioſorum 
Nebulonum genus, — ad ali- year IOFO, that Strolling P layers, Morris Dancer. s and 


| ner; quad endet W. the. whoſe Race of idle Rogues that could be taken up, 
clans für det, Juen thould. be compelled to fall co work, in ſome fort 
more ad Atatrum aut Plaa- Of Mechanical N and if they would not, 


| a ( unleſs 
7 1 1 


(unleſs diſabled by Sickneſs, or Mutilation,) they dum tribeadum adiguntor: ö. II. Fugitive: 


ſhould be yoked like Oxen, and made to draw Ploughs De. Bo, e Sven 


and Carts. But this and all the other Laws of Macbeth, were repeal- 
ed, (out of Hatred to the Man;) by his Succeſſor Malcolm III. 


* 


SECT. II. Of fugitive Servants; and ſuch as entice, 
conceal, or harbour them. 


From the HEBRE w Laws, 


Ir may perhaps be objected againſt this Article, that inſtead of pu- 
niſhing fugitive Servants, there is an expreſs Proviſion for the receiv- 
ing, harbouring, and protecting of them, Deut. XXIII. 15, 16. S0 
that it may ſeem as if there were no Crime in the Fugitive's Caſe 
and even a Virtue and a Duty in receiving him. But this will be 
cleared by conſidering the Intention of the Law: which was deſigned 
in compaſſion to Servants hardly uſed by their Maſters; not to ſcreen 


and protect them in Idleneſs and Vagrancy. For (+) obſerrandum hic et, 


A . . : | : fi fiens, vel T 4 
thus Maimonides (c) diſtinguiſhes and argues upon it. ent Home ede K. 155 
c 'Tis to be obſerved here, ſays he, that if the Fu- 5, nalan pl opem, 


nullam miſericordiam eſſe ex- 


4 gitive Lai flagitious and pero erſe Fellow; (the hibendam, neque de Judicio 


' . ejus quicquam detrahendum, 
latter implies Idleneſs; the former, Diſhoneſty, Se, — Sur dicitur, 4b 41 


| | | tari tollen eum. 
Villany, and Vice;) © he oy to have no help raw. Hie enim ponitur, 
ce afforded him, no Compaſſion ſhewn him, nor yon, auriiün patro- 
c 


cinium & auxilium quærit 
g 


* 


- 


| 33 . : | ice ud Deum O. M. & ſe reci- 
any ching of his due Puniſhment abated. It is %: A 
laid (in Exod. 2 1. 14.) Thou ſhalt take him from devicatum cit, nulam opem 

= | vs | \”- impetrare debere, fed in Ad- 
ce mine Altar, that he may die. Where the Caſe is verſaiiipſus poteſtarem tra 
ce put very ſtrongly, of a preſumptuous Offender minds liceti 8 


minus licebit privato alicui 


ce flying for Refuge even ro God himſelf, at the a, aero Hom 
c 


40d 5 ks 
facred Altar dedicated to his Name: yet ſuch ipſum exercere? [Maimonid. 


TEE More Nevochim. Part. III. 
ce an Offender was to have no Advantage by it; « 39. P. 456] 


« but be delivered up to his Adverſary, to ſuffer the Puniſhment he 
« deſerved. How much leſs then, ought any private Man to give him 
« Aſſiſtance, or ſhew any Compaſhon towards him? 

HAVING removed this Objection, let us now look into 


* 


* 


— 


# The err 


AN p here we will begin with ſo much of the Title De Fugitivis 
in the Pandefs, as appears neceſſary to our purpoſe. But to avoid 
Tediouſneſs and Repetitions, ſeveral Paragraphs being co- incident in 
the ſame point of matter, I ſhall chuſe rather to refer to them as oc- 
caſion is, than aluays to recite the words at large. 

(d) Hz that conceals a fugitive is a Thief. Ser- (% ff de Fugivivis.(L. tr. 


; — Tit. 4.) J. 1. Is qui fugiti- 
vants, or Slaves, running away from their Ma- wm. æ 

ſters, are not to be harboured by any body: [S. 1. Senatus. F. 2. Hoc 
| | 8 autem. 
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i Fugirive autem. v. Eff etiam get alis] But to be ſeized, and delivered up wich- 


Magiſtrates.] 


in twenty days, either to the Maſter, or to the Magiſtrate, or his ins 
feriour Officers, on penalty of a Fine. [S. 1. Senatus. $. 3. Unuſquiſ= 
que. F. 6. In publicum.] If delivered to the Magiſtrate, or found out 
by him, he is to be kept in cloſe Cuſtody; and if need be, in Chains: 
S. 4. Et merito. $. 7. Diligens.) till the Præfectus Vigilum, (the Caps 
tain of the Guard, or Watch in each City,) or the Preſident, (the chief 
Magiſtrate of che Place,) can diſcover whom he belongs to. [S. 8. 

„„ the Præfectus Vigilum (e) had it in 

(e) H. de Off. Pref. Vigilum. N x 3 ps 

(L. A. Kir 15.) l. 4.in fin. charge, Fugitivos conquirere, eoſque Dominis reddere. 
a. Lale. K l 3. Dis The Maſter, in queſt of him, (f) may apply to 
pigs Soldiers, or any body elle, to ſearch for him in the 
Houſes of any ſuſpected Perſons, of what Quality ſoever: or to the 
Magiſtrate ; who if he does not aſſiſt the Enquiry, forfeirs an bundred 
Solidi, (pieces of Gold:) And whoſoever refules to ſuffer his Houle to 
be ſearched on ſuch an occaſion, is under the ſame penalty. 


I PRESUME, the Puniſhment of the Servant, when taken up and 
returned, was in the Hands of the Maſter; who by the Roman Laws 
had Authority enough for the Correction of him. But Calliftratus tells 

% F de Fugitivis, l. 2. Us, Fugitivi fimplices (g) Dominis reddendi ſunt: ſed 


Fugitivi fi pro libero fe geſſerint, gravius coerceri ſolent, If 


they pretended to be no better rhan Servants, they were to be given up 
to their Maſters: but pretending to be Free-men, and the Cheat diſ- 
covered, it was uſual to puniſh them more ſeverely, [by order of the 


TRI Title De Fugitivis in the Sentences of Paulus, is not indeed 
in Van Leeuwen's Edition of them, at the end of his Corpus Furis Ci- 


dvilis: but it appears in that of Cujacius, | Ad Calcem Cod. Theodoſ. Pa- 


riſ. 1586 9 in that at Geneva, 1 593. 410. and Ritter ſhuſtus's at Norim- 
berg. 1594. 8 And from this Title, as we find it there, we learn 

% Fal. Pauli Sent. L. x. that in Paulus's time the Law was; (Y) Serous d Fu- 
Tir. 6. De Fugitivis. 5. 1. gitivario comparatus, intra decem Annos manumitti, 
contra prioris Domini voluntatem, non poteſt. The Fugitivarius was that 

0 Chat Obferrat L. 21. Perſon, (i) whom the Maſter employed to ſeek for 
& he and apprehend his run-away Slave. And He, who- 
ever he were, that underrook this, ſometimes made a Bargain before- 
hand with the Maſter, and bought his Title; in which caſe, the pro- 
perty of the Slave when taken was transferred to Him, by right of Pur- 
chaſe: but by way of puniſhment to ſuch Servant, the Law precluded 
him from all hopes of Manumiſſion, till after Ten Tears farther Servitude, 
unleſs with the conſent of his former Maſter. And {by another () clauſe, 

(k) Paulus. ubi ſupri. 5. 6. if he either would not confeſs, upon Examination, 
whom he belonged to; or was not owned by any Maſter enquiring 
after him; the Præfectur Vigilum might fell him to another Service. 
Fugitivi, qui a Domino non agnoſcuntur, per ofſicium Prefetti Vigilum di- 


ftrahuntur, 
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frabuntur. Bur theſe Quotations from Paulus, being left our of the $1 fers, 
Digeſts by Juſinian, are now no pare of the Civil w. 


# j 

L 3.4 : 4 
x 
7 


ANA N chargeable with enticing or perſwading a Servant to run LE, bur. 

away, is liable to an Action (1) de Serwo corrupto- 771 F (Hy gt * 
Is quoque deteriorem facit, (lays Ulpian, ) qui Servo (i. 1. 1 3) . 15S, * 
per ſuadet, — ut fugeret, — aut Amator exiſteret, vel Erro. 


THE Fabian Law de Plagiariis, affects both ſuch as adviſe the run 
ning away, and them chat harbour or conceal the Fugitive, and thereby 
encourage or abett the Fact. (v Lege Fawid ca- (m) ff. Ad Leg. Fab. de 
vetur, ut — qui Servo alieno, Serveve perſuaſerit, ut d oy i e 
Domino, Domind ve fugiat, vel eum eamve invito, vel in ſciente Domino Do- 
mindwe celaverit, — ejus pend teneatur. The Puniſhment was by way 
of (a) pecuniary Forfeiture : but chat was out of uſe % f l l 5 bn. 
in Hermogenian's time, (who wrote about the year Pπ¹. | 
240;) and he tells us, it was then arbitrary; and that uſually ſuch 
offenders were condemned to work in the Mines. But Conflantine is 
ſomewhat more particular, in his Reſcript, A. D. 317. 


(o) QUICUNQUE fugitivum Servum in Domum, (+) Cov. 1. 6. Ti. 1. De 
vel in Agrum, inſcio Domino ejus, ſuſcepit, eum cum — 8 e — 
Ve grum, JUS, 
alio pari, ve! XX. Solidis reddat. Si verò ſecundd wel tertid eum ſuſce- 
perit, preter ipſum duos, wel tres alios, vel prædictam eftimationem pro 
unoquoque, Domino repræ ſentet. — Quod fe ad prediffam pamam ſolvendam 
is qui ſuſceperit minime ſufficiat, æſfimatione competentis Fudicis caſligatio 
in eum procedat, &c. By this, the Perſon who (knowingly) receives a 
Fugitive, is obliged, not only to reſtore him, but to give the Maſter 
another Servant alſo of as good value; or inſtead of ſuch a one, to 
pay him Twenty pieces of Gold: If a ſecond, or a third time convict of 
receiving him, he is to add two or three other Servants, reipeCtively 3 

or elſe double, or treble the Summ of Money abovementioned. If un- 
able to pay, the Judge may aſſign him Corporal Puniſbment. 


THE GREEK Code has only copied from the Fuſtinianean, all 

that has been cited thence upon this laſt Article, % N. L. Co. Lr. 6. De 
1 : : hs Servo corrupto. l. 1.4. ult. 

(of enticing, harbouring, and concealing:) As the 4% L. 60.48. Lex fu, 

Action (p) De Servo corrupto; the Law De Plagia- 6. ou 


| F * (r) 16. I. 5. Harmen. L. G. 
riis (q); and that of Conſlantine (r). So that it is . 13. u. 2 


needleſs to repeat what has been laid down and opened already. 
W1TH reſpect to 


We ſhall confine our {clves to as ſhort -a view a8 may be, of what 
their Laws determined; upon a matter which is not of very great 
Moment to be enlarged upon, eſpecially when it would take up a great 
deal of Room and Lime. | - Ef 


By 
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& U. Fugitivs 


Servants. 


Of IDLENESS, 6&4 Tir: VIII. 
By thoſe of the WIS ICO THS, (5) L. IX. Tit, 
Antiquarum. P. 181, 182% 1, J. 9. A fugitive Servant, [or any unknown Va- 
grant, for in l. 6. the words are, Homo ignotus aut latens, was to be 


ts) Lindenbrog. Codex. LL. 


taken up, and brought before the . or chief Officer of the 


Place, who ſhould Examine him, (and take it in writing,) whom be 
belonged to; when he left his Maſter, &c. Upon this he was to be 
conveyed back to the Maſter he had run from. If he would not 
confeſs to whom he belonged, the judge was to Impriſon him, till 
by public Enquiry his Maſter could be known. The like Impriſon- 

(+) Cajit. II. A D. 803, ment and Enquiry (t) is appointed by CHARLES 
2 NAA l. cal the Great: De Fugitivis ac Peregrinis, ut diſtringan- 
393. 961. tur, ut ſcire poſſimus qui ſint, aut unde venerint. | 
find no method of Puniſhment preſcribed : that, I ſuppoſe, was left 
to the Maſter; to whom, as was the conſtant Rule in all theſe Laws, 

he was to be reſtored. So by thoſe of (u) the 
LOMBARDS, L. I. Tit. 25. c. 13. And by the E- 


(u) Lindenbrog. p. 562. 
(w) Ibid. p. 253. 


(x) 1hid. p. 282. dict of THZOD ERIC (w) the Goth, ch. 84. By 
(0 B11. p. 386. the Laws of the BURGUNDIANS (x), Tit. 39. the 
Ke . ALAMANNI, ()) Tit. 85. the (2) BAVARIANS, 
(4) Ibid. p. 507- Tit. 12. c. 9, the FRISIANS, (4) Adair. Sapient, 


Tit. 8. And it is expreſſly declared by the Emp. CHARL Es the Great, 
TR Ry ſeveral Capitulars: As in that A. D. 808. c. 6, 
Rv $a ye mp (b) In the fifth (c) A. D. 803. c. 15. and others, 
OO MO AANY See allo his Son Lewis's Capitular (4) A. D. 819. 

c. 18. which is inſerted in the Books of the Capitulars, L. IV. c. 61. 

And that ſuch fugitive Servants might not defeat their Maſters of the 

Reſtitution, by entering into Orders, and ſcreening themſelves thereby 


under the Protection of the Church, which was a common Practice 


[ Enticing, har- 
bouring, &C. ] 


in thoſe Days; the faid Emp. Lewis, (e) Capit. A. D. 


(e) Si quilibet Servus Do- 


minum ſuum fugiens, aut la- 8 1 6. C. 6. Capitular. L. I. c. 8 2. decreed, that 
titans, ad gradus Eccleſiaſti- | 


cos pervenexit,— ut depona thoſe who thought to take Shelter in this Evaſion, 
tur, Ominus ejus eum .. 

Wige [ Balux. om. I. ſhould be degraded of their Orders 5 and ſent back 
09-1 to their Maſters. 


AGAINST ſuch as entice away, harbour, conceal, or otherwiſe aid 
or encourage Servants in running from their Maſters, the Laws we are 
now conſulting are ſufficiently copious. | 


The WISIGOTIHsSũ», 


. 


0 14. Wiſgoth. . o. uu. AMONGST their ancient Laws, at the firſt com · 


J. 1. Si quis 7 1 ; f 
8 = —_ as piling of their Code, had this Proviſion: F) that 


lium paris mexiti cum eodem 


Servo Domino dare cogaur. if à Freeman had concealed a Fugitive, he ſhould 
eil Domiat lu ene conkcier® return him to his Maſter, and give along with hitn 


tia Domini ſui fugitivum ce. ; 
laverit, Servi ambo publics another Servant of as good Capacity and Strength. 
centena flagella ſuſcipiant ; : ja 

ii Br e er wi But if the Concealer were himſelf a Servant, and 
1 amm 1uitincar, — . . . . 5 

denbrog. 179.] did it without his own Maſter's knowledge, both 


He 


i 


* 1 | FN, I : VF 4 6 \ +, 0 8 
a a » N 7 \ 
CHAP, I. WU LDLENES 5. 2 


| x E y ; > a 23 | 3 „ 5 , | ; 5 2 0 * . f : « | Bs 2 . i . ; 4 , . 
He, an. che e e ee rue ee 14+ herren wee end C 
the Malter ſhould not be anſweral 955 5 


ſon known to have relieved: a Fugitiveſ Servant 4 mire. . 48 f, d88 | 
bis Houk, ee only e an he made fy ther) ld 
J 


7 n 
PIC JON 


” 


puree himſelf by Oath, chat he did not Know him to be ſuch. If 
e ſtayed two or three Days in the Place, he that relieved him fhould 
bring him tO a Magiſtrate, to be examined. And whoſoever: receiv- 
ed or lodged him (known, or unknown, ) and did not this, ſhould 
provide his Maſter with Tuo Ser uuns of like value in his ſtead; 
if he had made his eſcape from them; or one beſide him, if he could 
he recovered. A Servant giving Harbour, wichout his. own Maſter's 
Knowledge, was to bear an hundred Stripes; and find another in his 
Room, if he could not be recovered; or ſerve himſelf the ſaid Fu- 
gitive's Maſter; If he could not procure one to ſerve, and if his Own 
Maſter would not compound for him. Nn e nd Mir 911 
| By another of theit ancient Laws (0), wholoever " zi tis. Lr. 
had perſwaded or adviſed a Seryant to run away, (being plainly more 
criminal, chan he who only harboured,” or concealed: him after,) ws 
to find the Maſter Tuo orþej as good, tho the Fugitive could be pro- 
dnced again; and re, l de uld e... 
BY another, (i) He who had looſed the Chains, () Rai r. l. a. Lp. 159. 
or aided the Eſcape of a Slave, was to forfeit Ten Shillings to the Ma- 
ſter, or have an hundred Laſbes; and alſo to ſeek up the Run- away 
and reſtore him, er find another Servant in his room, or lupply the 


place himſelf till he could be rece 


Ld * 
2 ys 3 
* 
F 


i * i 
419, ) yoarumuto on 
p wt % — 1 — * ww ͤ Sa 0 erer 


c - 


AND. by another, () a Servent, even fhewing io heli m . Ip. iso 
the a ro 4 F Ugitive, knowing him 0 be ſo, ſhould undergo an 
hundred ſtripes, whether he could be found again or not. | 


By the Edict (1) of Tuzopzrac: the Goth, in (© Eure 5 273. C., 
Italy, .cbap. 84. He that harboured or | concealed . U il. N 
a Fugitive, was to reſtore him (with all that he had about him) to his 
proper Maſter; together with another Servant, by way of amends. 
And if he were convict of harbouring the ſame 2 ſecond or third time, 
(without any fraud of the Maſter, in ſecretly ſending him thither 
for the purpoſe,) he ſhould reſtore him wich Three other Servants. 


Tas way of the Lo BARD (i) in this Caſe, {m) 16-Luphery 1. 
was, that the Servant was to be reſtored, or the {Lindnb.p.564. p. 563.) 
Price of him; and Compenſation made for the Damage he had 
done his Maſter : but this, if he had been entertained above nine 
Nights: * A Perſon entertaining in his own Service another Man's 
Fugitive; and twice or thrice refuſing to reſtore him, was compelled 
to reſtore, not only the Slave himſelf, but another with him, or the 
full value of another. 
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"of 15 1 1 11 6 . | Tit! VIII. 
e res Fic ama 6 "AMoNesST* he BemcbN pA HarbGtiringy 
and not bringing Him within ſeven days tö 4 Ma. 


iſtrate for Examinati N he were afterwards found and challe He 1 
Wo by his Maſter). offender ſhould Pay Treble» hit value. ron nol 


(e) LL. Alam. Tit = 5 AM,! the ALAuANN (0) \efuling d to 


I Lindenbr. p. TY Balux. I. 


al 105 reſtore him, was d Compoſition of 40. Pe at 


00 EK. is Addie. &. Tuns FRISIANS (p) in like caſe KH Refitfall 


u ! i * 
. 58. eee my have either the Servant himſelf reſtored, ot 
another as good, or che Price of ſuch aft one, * 507 N 


(% l, lin, ru 1. THE BAVARAIANS (1) oblige Hits 0 OP" 
c. 9. [Lindeubr, p. 426. Bu- N 

Inz. I. 126. ]; Foal him to run away, or aff ed. bis Eſcape out 
of che Country, to pay Twelve Shillings „and fetch him back again: 
if che Fugitive were a Maid. Servant, 6 forfeirure are 11 vinh! 
the ſame obligation co ferch her Icky Nn 


ett. 
* (+) De fugitvis Homini- CHART AS the Great, 00 in bi «Capt AD. 

. tifu- 
„„ 8 o8. Chap. 6. decreed, . that whereſoever ſuch 10 
. itives were taken they mould be ſent home; 


way wid rr oo ſe who detained them in their 11 auſes, ry and op- 


lux. I. col. 464. poſed the Reduction of them tho d pay. the * 
num „ (as "wy called it,) that i 15 „ S ity g hill 1 | 


EnGL15n SAX 05. \ SLED ee 


WOK; LIE 22. K. INA, (ﬆ)- about che year 65 2 en tk a 

3 2 Servant departing, from his Maſter withour leave, 

prehendatur; abeat ubi prids Or flying into another Country, and taken, ſhould 

65 dos (hn F 1 be made to return home to his Service, and be an- 

fwerable to his Maſter in the Summ of Sirty rar 
linge for his offence. 


(r) LL. ZEthelſtani, c. 22. K. ATHELSTAN;' (t) about 240 years aber hae 


Nemo ſuſcipiat alterius Ser- 

vum hong 7 quem no Man ſhould retain another Man's Servant with- 
faciat, reddat Servum illum Out leave of his former Maſter. If he did, he 
& ſolvat pro Contumacia er- 4 | d b bIj ed r eſt that 8 d 

ga Regem. [p. 60.] Ou E O 18 to Ore E exvant, an PAY, 


à fine to the King for his Preſumption. AN 


T5 


' $4$15 
F 
ee n lr AMonesT the Scors.. (4). Kenneth, Mans 
L. 10.) Alpin ordered Fugitive Servants, (as well as. other; 
idle handed ſorts of people,) to de en ſeourged, ref $$ hb 
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ND ER this Head I conſider all thoſe, who might be maintain- 

t ed by honeſt Labour, or by a legal and regular Charity if diſ- 
abled; and yet make a practice of krelng from place to place, and 
begging from Door to Door, or planting themſelves in Streets or High- 
ways, to live by the Superſtition or Simplicity of ſuch as they can 
impoſe upon, what pretences ſoever they take up to recommend them- 
ſelves. And Begging abroad, or at home 5 5 5 neceſſity, is not 
worth our while to be diſtinguiſhed by different Sections. | 

THE, MASSILIANS (w) (as Val. Maximus tells () ownitus gui ber ai 

us, ) ſhut their Doors with Indignation againſt all Nam Religionj 1 


en 


a | menta Inertiæ quærunt, ſ Sa- 

ſuch, as under colour of Religion ſought only to wifewis fe, gde vicar f. 
. a F gu” tantibus,] clauſas portas ha- 
maintain themſelves in Sloth and Idleneſs; | WAN bent; & mendacery þ les 
dring Begging Prieſts, as Hendreich underſtands him; en en => Thy nr 
and ſeveral paſt Ages, as well as the preſent, would . . 2. < 6.7.1 |, 


include Pilgrims, Mendicant Bryars, &c.] To ſuch as theſe they would 


ive no Relief; as judging them a pack of Rogues, not worthy to 
believed or. encouraged, 5. , do Ts wil bn | UT 
PLATO is againſt Begging in general; and would have it wholly 
ſuppreſſed in the Commonwealth of an | (x) nale gt dab d, 
e Let not (x) a Beggar, (lays he,) be ſuffered in our 7? eg r Turn fo 
Eltablimment. Whoſoever attempts to get his 5. — na 
Livelihood thus by idle and canting Supplica- , & N ines, i F d. 
: | | * vou px RYE , N ef 
< tions, let the Officers that inſpect the Market, 4h xn; 4 vio impotar 
ce drive him out of che Streets; che Magiſtrates of 3 . 
« the City, expel him entirely -thence ; and ſuch ooo, (pans. 
ce as have Authority in the Villages, ſend him pack- 


e ing out of the Province; that the whole Country may be cleared is: 
ce this ſort of Cattle, a 
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In the Roman Civil Law, 


A Reſcript of Arcadius and Honorius reſtrained the Vagrancy of S oldiers ; Windring il 
and tho they do not mention begging in the caſe, it is not to be ſup- 4 
poſed thoſe Fellows would troll from their Regiments, and wander 

up and down a Country for any better purpoſes. (y) Si quos autem Mi- 

lites per Provincias, relitis propriis numeris, paſſm % Con. L. 12. Te. 36. De 
vagari Prefides earum copnoverint, correptos foes — oe afe 
52 donec de his Clementiæ noſtræ auribus intimetur, & quid fieri opor- 
tear decernamus. By this, they are to be taken up by the Governors 
of the Provinces where they are found, and kept in cloſe cuſtody, till 


the Empetour's pleaſure be known how they ſhall be puniſhed. In- — 
deed by the ancienter Laws of the Romans, ſuch as went off for a while, | 
P p 1 


Of Vacrancy and BicernG Tir. Vil, 

) K u ed Ul. and returned again to their Regiment, were to be 
— Wo why 4 F oy (2) ſtrictly examined, why they vent off, where they 
rem. FF. 1, 2. had been, and what they had been doing; and if 

they could not give a lawful Account, were to ſuffer 5 Dif 
cipline; which was either by corporal Puniſhment or otherwiſe. at 
FRG. 2 oc 85 „ 

As to Common Vagabonds and Strong Beggars, whether the Law! took 

notice of them before, or not, the Cate of Chriſtian Emperours con- 

cerned its {elf to ſuppreſs them. i et 

[Common i- (o) Menoch. de ab. Okt. A Vagabond, ſays Menochius (a), is one that wan- 
ds Gl. m 1. n. ders from place to place, exerciſing no Trade'or 
gar.)  Jawful Buſineſs: and ſuch, he is of opinion, the Civil Law does not 
puniſh  . I ſuppoſe he means, unleſs they be found begging. Bur 1 

think I have ſhewn, (Chap. I. F. 1. of this Title, from Juſtinians No- 

vel 80. c. 10.) that he is miſtaken; and that ſuch an Offender may 

be Indiffed for his Idle way of Living. He grants however, that 

Princes and Magiſtrates are concerned, for the | egy Intereſt, to pu- 

niſh them ſome way or other; as it is to be ſuſpected, they may filch 

and ſteal, or fall into other wicked practices to ſupport them in their 


Idleneſs. ce 
(0) Menech. ibid. Cal 312. Strong Beggars ( b), who tho' they may live by 
| n. 6. & n. 3. their own Labour and Induſtry, chuſe to beg from 


Door to Door, and live at other Men's Expence; he allows may be 
puniſhed at Diſcretion of the Magiſtrate. But let us ſee how Gratian 
and Valentinian II provided againſt them, A. D. 382. 
dg e bin (c) Cunttis quos in publicum quæſtum incerta men- 
Aendiewnibus valid. L. ut. dicitat docaverit in ſpettis, exploretur in fmgulis G 
Tit. 18. Integritas Corporum, & robur Annorum: atque iner- 
tibus, & abſque ulld debilitate miſerandis Neceſſitas inferatur, ut eorum 
quidem, quos tenet Conditio ſerwilis, Proditor ſtudioſus & diligens Domi- 
nium conſequatur. Eorum verò, quos Natalium ſola Libertas perſequitur, 
Colonatu perpetuo fulciatur, quiſquis hujuſmodi lenitudinem |]. lentitudinem, 
Inertiam ſc. vel Ignaviam |] prodiderit ac probaverit : ſakvd Dominis in 
eos Aftione, qui del latebram forte fugitivis, vel Mendicitatis ſubeundæ 
conſilium præſtiterunt. By this, Strolling Beggars are to be well exa- 
mined, as to Soundneſs and Strength of Body, and of what Years 
they are. Thoſe of them who in both reſpects are able to work, and 
only given to Idleneſs, ſhall, if of ſervile Condition, be delivered up 
as Slaves in property, to him that takes and brings them ro the Ma- 
giſtrate: reſerving, nevertheleſs, to their former Maſters, their Action 
'P | Servi corrupti againſt ſuch as gave them Harbour in their Vagrancy, 
1 or put them upon this way of begging. If free, but of mean Condi- 
18 tion, the Informer is to have them adjudged to Him in perpetual Te- 
| nancy, or Culture of his Farms. To underſtand which, we are to con- 
(Y Cujacins in Cov. L. 11. ſider, that the Romans had three Denominations (d) in 
Tit. 47. De are. the Rank of Husbandry. The Adſcriptitii, ( quaſt 
adſcripti Cenſibus & Terre,) were confined to the Culture of a particu- 


lar 


- 


cv. II. f -V AG RA Nie * , 


lar Farm, but in the Quality of Servants; and whateyet, they ; had was; | 


roperty, their Maſter s. The Coloni, were free indeed ; and pol- 


in | 1, 
{eſled. Goods and Effects in their-own: ri ght, but could not (after a 


certain number of ears) throw up their Farms; for which they were 
obliged to pay an Annual Rent, either in Money or Kind; Gf chis 
ſort, as I take it, ſpeaks the Law we are upon ; only in the preſent 
Caſe, it was Colonatus perpetuus, and there needed no preſcription of 
years, for the Vagrant was bound down to the Tenancy from his firſt 
entrance upon the Farm, and could never quit ir. The third ſort, 
Inquilini, were the ſame in or about a City, as the Coloni were in 
the Country. 

| Menochius ſays, the puniſhment above mentioned is out of uſe 
in France and Italy. [Caf. $32. n. 10.] Were, whether any where 
A er 0 

Bor the lateſt proviſion of the Civil Law, with regard to Beggars 
and Vagabonds, is Juffinians Novel. The Authentic Tranſlation of 
which, (as both obſcute and bald) I ſhall fer aſide for that of Annibal 
Fabroti, in L. 6. Bana. Tit. 6. I. 3. f. 4. Where we have this 
Chapter of the Novel verbatim in the Greek, and more intelligible 
(as well as more elegant) in his Latin. It bears Date, A. D. 539. 
And the Emperour having before been giving Direction to the Magi- 
ſtrates, to examine, and enquire into the Buſineſs of ſuch Strangets, 
of different Ranks, as flocked to Conſtantinople from the ſeveral Pro- 
vinces, and made a long ſtay there, while the Country wanted Inha- 
bitants; he proceeds thus (e) At fi, cum litis nul- e 
lam cauſani habeunt; ſed tantùm in hac noſird Cjvi- Gal 6.3, 9. Bae. 
tate degant, ut aut mendicando vittum ſibi quæritent, aut eo nec ſuſſici- 
ente , cupiditatibus eorum, jam etiam delinguant: ¶ ſc. inordinate & im- 
probe ſe gerendo; by Stealing and Pilfering, and the like diſorderly 


and unlawful Practices: ] corporum eorum habitum & · Conſtitut ionem, qua- 


lis ea fit, inſpiciat Magiſtratus:] Et fi quidem validi fint, poſſintque ad 
laborem ſufficere, & quorutdem Setvi ſint, ſciſcitetur Quorum fint , & 
invitos quoque ipſos Dominic remittat. Sin autem liberi fint, & vel ex 
Provinciis aliquibus, vel Civitatibus oriundi, hos in Provincias remittut 
unde originem ducunt. 1 il SR 

By this, ſuch Idle people as come to Town, to get a livelihood 
by desu or ſomewhat worſe, ſhall. be 3 by the Magi- 
ſtrate; and if they appear able to work, and are found to be any 
bodies Servants, they ſhall be ſent home by force to the Maſters they 
belong to: If free, then to their proper Country and ſettlement, 
whereſoever it is. ox , 


Bur Menochius, who, (as we have ſeen above, ) allows chat ffrong 
and able Beggars may be puniſhed at Diſcretion, ſays the fame even 


of impotent Beggars; [:Caſ.. 5 32. U. 4.] if chey have diſablec Ahe 
| n * | | elves 
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might oblige them. 


of Vackancy and BEGGING: Tir, VIII. 

ſelves on purpoſe for a pretence to beg; as many have been known 
THE GREEK Baſilicon requires no farther notice upon this Arti- | 
cle, than that it retained the fourth Chapter of Fuſtinian's Novel, juſt 


cited. [ Bam. L. 6. Tit. 6. De Officio Queſtoris. |. 3. §. 4. 
The FRANK s, 


) Capitul. I. A. D. 789. \ Cai ak Kean: „ 

. 0) [Copier VI. 885 few forbid * arl e ( f ), . * TO 
iſt Mangones, or- ars, and idle | 

g 1 qui ſine egg CPM P! er ng peop ce, WAO Ilved 4 


omni lege vagabundi vadunt, lawleſs and vagabond Life, to ramble about che 


per iſtam Terram non ſinan- 


tur vagari, & deceptiones Ho- Country 5 and impoſe upon the credulity of Man- 
minibus agere. Nec . gt kind, Such alſo as travelled naked, upon pretence 


cum ferro, qui dicunt fe data 


{bi peenitentis ire vagantes. Of Penances enjoined them, (who probably begged. 


. Melius videtur ut ſi aliquid 


inconſuetum & capitale cri- by the Way,) with Chains of Iron upon them: Ox, 


men commiſerint, ut in uno 


loco permaneant laborantes, AS the Emperour well obſerves, if they had done 


e quod fbi any great Crime that required a Penance, they ought. 


ice impoſitum tit. [Ba- py | | A 1. 
IT] rather to ſlay at home, and ſhew their Repentance 
. there, by hard Labour, and religious Severities, in 
ſuch manner as the Canons direct, or the Diſcipline of the Church 


% Cab. v. A. D. Se. THE fame Prince has alſo the following order 


ee concerning vagrane Beggars: (g that all his Sub= 
dſcurrunt eimer neee jects ſhould maintain the Poor that properly be- 

L l „ | ; 8 | | 
dum pauperem de Beneficio longed to them, either out of the Church Reves 
aut de propria familia nutri- | 


at, & non permittat aliubi ire nues, Or their own perſonal Charity; and not ſufs 
ede Etubi talesin- fer them to go any where elſe to ask Relief. And 


venti fuerint, niſi manibus | | . 

boten, nullus eis quicquam that thoſe who were found begging, none ſhould 
tribuere præſumat. j Balux. 1 RX | 

I. 454. 726. Goldaftns, 111, preſume to relieve; unleſs they would ſet themſelves 
1993-702; to work, and do what they could towards a Live- 


lihood. 
- Amongſt the ENGLISH SAXONS, 


0% Fed, Kdo. & Gur. We find it in their Agreement (5) with Guthrun 


E Sagz, vel Incantato- | | g 
res, ec. aliqud in Regione the Dane, that all ſtrolling Fortune: tellers, ¶ariolan- 
compareant, relegentur ex a | 
Terrl, & Gens purgetur; vel Fes Mulierculæ, as Lambard tranſlates,] ſhould be ba- 
ibi omnia illis eripiantur, ni- hh d h Ki d I] h h 1 5 6 | 
11 ceſlent, = altiùs compen- m = rc S | 15 Om; Or 4 * cy ave, taken r On 
ſent. | Wilkins. p. 53. Lam- © 3 | | 1 | 
fer, L Rs 2: 04-0 2 3 unleſs they would reform, and do. ſevere 
FEenance. 2 | | 
THE like Conſtitution we find in the ſecular Laws of Canutus, Chap. 
4. [Wilkins, p. 134. Lambard. p. 108.] ny 


Amongſt the TUR K , 


Tho Begging is allowed; (for a great part of their Religion lies in 


giving Alms, recommended to them in almoſt every Chapter of the 


Alcoran ; 


CAT. Ul Legal PROvISion-for the bo. 
' Alcoran;) yet Mahomet has directed them to ſuch as cannot labour, as 
the proper Objects of their Charity. [ Alcoran, Ch. II. towards the end.} 


jot 


CHAP. III. 
of Legal Proviſion for maintenance of the Poor. 


S Begging is not to be ſuffered, it's certain that Poverty muſt 
{ XA. {ome other way be provided for; and this Proviſion not only 
rakes away the neceſſity, but is the beſt natured means to prevent the 
Practice of begging from Door to Door. For ſuch as are able and 
ſtrong, the only fit proviſion is ?o find them work, either in public 
Work-Houſes, or otherwiſe 3 and the greateſt Charity is, to compel 
them thus to employ themſelves. While ſuch as are ſickly, or diſa- 
bled, or overburdened with a Family greater than their Labour can 
maintain, ought either to be ſupplied. by private Alms in their Neigh- 
bourhood; (but without begging ſtill, if poſſible ;) or by Pabel 


Contributions. We ſhall meet with ſomething in Antiquity of each of 
theſe kinds. R x 


Amongſt the J E w 8, 


The Proviſion for relief of the Poor was very liberal, by the Appoint- 
ment of God himſelf in their Laus; and it was heightened, as well 
as enforced, by their Cuſtoms. .,_ It conſiſted of ſeven Branches, which 


Mr. Selden has laid together in this order. De Jure Nat. G Gent. 
L. s., 0,6, ee 0 


hk Angulus: the corners of their Fields, (the ſixtieth part of the 
Field, at leaſt, ſay the Talmudiſts,) were not to be reaped, but left 
for the Poor. Levit. XIX. 9. or, (ſays (i) Hottin- (5) J rar. er R. Lov 
ger,) they were to pay the full value of the Produce Vi. p. 317- 


of thoſe corners to them. He who did contrary, was by Authority of 
the Sanhedrim Scourged. | Selden. de Synedr. L. 2. c. 13. p. 553. 


II. Spicilegium: The Gleanings of the Harveſt. Levit. XIX. 9. For 


not leaving theſe alſo to the Poor, the Offender was ſcourged. [Seld. 
ibid. . 


III. Racematio: The Gleanings of the Vineyard. Levit. XIX. 1 on 2 | 
For neglecting their Duty in this too, they were ſcourged. | Sela, ibid.] = 


IV. Acini decidui: Grape-Bunches that fell as they were gathering; q | 
Grounded on the Text laſt cited. | | 


V. Quod per Obliwionem relinquitur in | Agro : A Sheaf, or more, | 
that had been left in the Field thro' forgetfulneſs. Deut. XXIV. 19. 
He who took this, and gave it not to the Poor, was ſcourged; Seld. 
AI. n . 


VI. Decima 


| 1 


18.29. 


VI. Decima Pauperis :., the Tythe of every third yeat. Deut. XIV. 


nd n tft ee ee. Athanol 46 
VII. Eleemoſyna: Alms to be given to thoſe in Neceſſity. Fax 
which the Precepts are chiefly theſe Wo. ne” 
LEVIT. XXV. 35. If thy Brother be waxen poor, and fallen in 
decay with thee; then thou ſhalt relieve him: yea, tho be be a Stranger, 
or a Sojourner; that he may live with thee. 

Devr. XV. 7, 8, 9, 10, 11. If there be among you a poor Man, one 
of thy Brethren, within any of thy Gates, in thy Lund which the Lord 
thy God giveth thee, thou ſhalt not harden thy Heart, nor ſhirt thy Hand 


by 


from thy poor Brother: but thou ſhalt open thy Hand wide unto him, and 


ſhall ſurely lend him ſufficient for his need, in that which he wanteth, 
Beware that there be not a Thought in thy wicked Heart, ſaying, the ſe; 
vent h Tear, the Tear of Releaſe is at hand; and thine Eye, be evil ax 
gainſt thy poor Brother, and thou giveft him nought, and he cry unto the 
Lord againſt thee, and it be Sm unto thee. Thou ſhalt ſurely give him, 
and thy Heart ſhall not be grieved when thou giveſt unto him: becauſe 
that for this thing the Lord thy God ſhall bleſs thee in all thy works, and 
in all that thou putteſt thy Hand unto. For the Poor ſhall never ceaſe 
out of the Land: Therefore I command thee, ſaying, Thou ſhalt open thy 


hand wide unto thy Brother, to thy Poor, and to thy needy in " Land, 


THESE two Divine Laws they interpreted lo 8 that they 
(6) $elden. de Jure Nat. held it not ſufficient (b), for the Rich to give the 
& Gent. L. 6. e. 6. p. 695. Poor that asked of them, the bare neceſſaries of 
Life; as Cloathing, and Food: but they were alſo to give Houſehold- 
os and whatever elſe might reſtore them to that Decency of * 
rom whence they had fallen. So that if formerly the poor Man ha 
kept a Horſe, and was uſed to ride, he muſt have a Horſe bought, for 


1 


him: and if he had been uſed not to travel without a Servant, he 


muſt have a Servant too: and if he wanted Cloaths, he was to be 
Cloathed, not only fo as to keep him warm, but according to his for- 
mer Rank. Yet this, only in caſe his Poverty and Decay were well 
known: if nor, they took time to enquire about it. But known or 


not, if he asked Viftuals, he was to be relieved preſently with them. 


And every body that was asked, was to do towards theſe things, in 


proportion to his own Circumſtances; whether, ſtrictly ſpeaking, hs 


were a rich Man, or not. As to the Proportion to be given in Alms 


ſome gave a fifth; but it was ſcandalous and puniſhable, to give les 
chan a zenth part of their Subſtance or Revenue. He who refuſed te 
give thus much, was compellable by the Magiſtrates to give what They 
thought fit; and if he did not, he was ſcourged. Bide Arn 

(1) Kid. de Jure Nat. & IN proceſs of Time (J), a new Inſtitution was 
Gent. «6; ſupra. P. 696 formed by Authority; of certain Exactors of Alms, 
(ſomewhat like our Overſeers of the Poor, ) in every City and Town; 
who once a week, (viz, on the Sabbath,) went about, and col- 
lected Money, Cloaths, c. for thoſe that were in Neceſſity; aud 
from thence diſtributed the proper Relief amongſt them, as there Was 
| Occa- 


1 


nA. 1. Legal Pro visioN for the PSO 
Occaſion,” And it was their Buſineſs alſo, to enguire into the wants 
of ſuch as might poſſibly be in want; and into the manner where- 


in 8 at ve: their other Charities. | The Alms gathered by them 
were ed for the preſent in a Cheſt, which was for that 


pur- 
pole in = Werte r _ Was 1 as * 1 _ T reakury 


1 


- 
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At 1 


The Senate (m * Five Hundred, (according to 00 Guide, V, dere, & 


Emmius De Republ. Ath 
Suidas v. Ada ran) took Cognizance of the Caſe of e 


ſuch Poor as were maimed, or diſabled; and allowed each of chem 


Two Pence, of a Penny a day, (of our Money; or as Philochorts fays, 


Nine Drachms, i. e. about Five ITE; = Month, Out of the 2 
lic Wen Nin e 


1 AJ KW JE) 7 « 


Wich che ancient  RBODIANG, 


It was a Cuſtom (n () for the Rich to take the Poor 001 Divizes patrid quadam 


dj 
amongſt them, and both maintain and employ them. Pint: Pauyerts derb ab A 


piunt; Pauperes verò ab illis 


By the Induſtry of theſe, the City was ſerved in all RE Jer 5 
ſorts of laborious Offices: and as the Poor never duft vitum habent, & Ci- 
wanted their Bread, fo the Public never wanted non fraudatur, prefertim ad 


Hands for Service; particularly in Building Ships, "bas e 


and doing other things that were neceſfary toward their Maritime Ex- 
peditions, tor which they were always famous. . 


91 
1 


In the Roman C1 VII Law, 


We have Juin 5 Novel; A. D. 339. which, (as 4 Aid adde for 
the preceeding Chapter of it,) I ſhall give you in Fabrotis Latin, ra- 
ther than the Authentic. (o) Qudd fi Indigens fmt, (2) e f [er 
65 Corporibus validis prediti, Jed querendi 014 ho- Ie 6.1.3.5. 5. 1 


neſtd ratione deſtituti, non permittat ut inutile Terye pondus fint; ſed * 


eos continud tradat Artificibus operum publicorum, & Piſtrinarits , 
L is Ty Mecgueon aeTaraunTa! ey,] & Hortorum Cultoribus, vel aliis 
quibuſcunque Artificibus, G opificiis; in quibus & operari ſimul queant , 
G Alimenta conſequi; & ita inertem vitam ad meliorem transferre. Si 
CL verd opificiis, quibus traditi ſunt, vacare noluerint, eos hac Urbe re- 
gia expellar. Ac clementer quidem cum tis agentes, 52 ſancimus; ne 
quando, inerti otio ad illicitas eos aftiones impellente, Leges eos ad pænas 
abripiant, noſtris tradentes Fudicibus. C At qui queve obleſo Corpore fu- 
erint, vel Annis defecti, minime moleſtari volumus; atque in preftanti 
hac G. regid urbe ab his exhiberi qui pie agere — : [meg my vorGen 
gu amrotgePoplpurs ab his qui pie volunt agere alendos. 
_ Hy had ſpoken of Vagabonds before: but here he directs the Ma- 
giſtrate, how to diſpoſe of ſuch Poor as were Natives of the Place. 
And theſe, if able-bodied, are to be delivered to the Maſters of the 
public works, or of Common Work-houſes, to be employed; or to Gar- 


diners, 


O' 
2 


FE 304 Legal PRO VISLIOx for the PO OR. TI. VIII. 
diners, or to any others of manual occupations, for the ſame purpoſe; that 
they may get their bread by honeſt labour, and change their idle way 
of living — Andi if they refuſe to work as they are appoint- 
ed, the Magiſtrate is to baſs them the Gy. And all this, Juſfinias 
rightly obſerves, is an Act of Clemency towards them: for otherwiſe, 
their idle Life may probably lead them into ſuch ill practices, as will 
bring them under puniſhment by the Laws. But the Poor that are 
maimed, aged, or invalid, are permitted to receive Relief from the Cha- 
rity of well · diſpoſed perions. * . . 


TuRE GREEK, Empire retained this Conſtitution in the Body of 
their Laws. [Ba, L. 6. Tit, 6. De Offic. Queſtorts. L 30 $: 5:1 


| Ate Rn 1 7 8 r fila 
0% LL. Longeb. L. U. IN_LOMBARDY, Charles the Great made ſomę 
3. c. 4. Ut decimz Populiiw Proviſion for them (p) out of the Tythes of the 


quatuor partes dividantur 3 | 9 pp: Y ; | | | 
prima pars Epiſcopis detur, People; which he divided into four parts; and re- 
alia Clericis, tertia pauperi- 


bus, quarta in Faber us ſerved one for the Biſhop, one for the Clergy, ano- 
Ecclefiz, (Linden®7%8-P:074) ther for the Poor, and the remainder to maintain 
the Fabrick of the Church. = 


G e u. A b. Bog. c. 1,21 10} AND the fame Prince appointed the fame 


a F 


5, 1 Bala. Tom. 1. col. Diviſion of Tythes among his FRANKS: Bur 


8 Mr A, four years before, (r) he had ordered a third part 
. C. 7. Col. . 5 - 1 | | as | 03% 
(s) Capit. Lud. Pu. Imp. for their Relief; the other two, to the Church 


ied Empore Tave? and the Incumbent, By another Conſtitution of 
rii noſtri a fidelibus Eccleſix his Son Lewis (s), (tho' Goldaſtu s aſcribes it t) to 


ſponte collatum fuerit; in di- 


tioribus locis, duas partes in the Father, ) it was decreed, that of all —_— 
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uſus Pauperum, tertiam in 


ſtipendia OG Clericorum' oblat ions made to any Church, (if the | Kid Chur 
bes verd lock, adus nter Were well provided for already, ) Two thirds ſhould 
L eee 50 to the Poor, and one to the Clergy or Monks : 
564. ut if the Church was but meanly endowed, then 
(i Goldaſt. I. 148. (§. 23.) h J | 
one half only to the Poor, the other to the Incumbents, 
YET this was not all the care that was taken: for we have ſeen 
in the foregoing Chapter, that Charles the Great obliged every City 
and Place to maintain its own Poor. | ATT SK 
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AND 1 5 1 
PLAYERS 
— go a tet D e eee Tab 


F it be thought a Hardſhip upon Wit and Poetry, to put the En- 
tertainments of the Stage amongſt our Titles of Immoralities, I 
ſhall excuſe my ſelf no dei, than by making the fame Di- 
ſtinction upon them both. For, keeping Wit and Poetry within due 
bounds, ſo as not to encroach upon Religion, Modeſty, or Good 
Manners, they are innocently agreeable : but if abuſed-to Profanenels, 
Lewdneſs, or any Indecency ot Miſchief whatſoever, they have loſt their 
Innocence, and become unlawful and pernicious. The ſame I fay of 
the Stage: Dramatic Poetry is juſt as it is uſed ; not unlawful in its 
ſelf, but in its Corruption; when Honour and Virtue are not promoted 
by it, but Vice and Debauchery, and a contempt of facred things and 
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perſons ; which is notoriouſly the caſe of our modern Plays „ ard gene- 


rally of the more ancient too. J FE FIC 1 4 1 

Tu Argument of Tragedy, has, for the moſt part, been ſome grand 
Treaſon, Inceſt, Cruelty, or other enormous Crime: And tho it be 
grounded upon Hiſtory, ver an Oe () blrves (x cow e. 
upon it, tis hard, that the memory of Villanies tibus exoleſcat quod diquan- 


on n, 4oos commiſſum eſt. Admo- 

long ſince done cannot be ſuffered to wear out; netur xs onfi afliu, fer 
| 38% |; | | . 7 43-458 Fi ad} ©, m 5 

but muſt every now and then be revived by the gum avi ſeiio delicta mo- 


molt public Repreſentations 3 as if it were pity they So orgy. By ao 
ſhould not be acted over again in earneſt. ' But if quam ſeus obivions leper. 
this be judged too ſevere a Reflexion, we will let jam facinoradeſtiterune, (c- 


prian. Ad Donatum. p. 5. 


it drop; with an Acknowledgement, that if the | Edi. Oxon.) 


Language of Tragedy were not (as it almoſt always is) intermixed wich 
Rants of Blaſphemy and Paſſion, the winding up of things in the event 


might poſſibly atone for all that looked amiſs before: and if in any 
thing the Stage is capable of doing Service to the Public, it is by thoſe 
of public Honour, and Love to ones Country. 
Bur matters are very much worſe with comedy: There every thing 
is wrong. The Argument is generally ſome lewd Intrigue of Fornica- 
tion or Adultery 3. the Wit and Language made - of Profaneneſs, dou- 
ble Entendres of obſcenity, aid the contempt of wh 
ſerious; the main drift, to inſtrg& people in the Arts of debauching; 
a and 


better Characters which are ſometimes fallen into, that inſpire a ſeriſe 


Whatever is grave and 
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plets at the end. 


up a 


ofs TAE EPI ANS nd Piivens: Tit. IX. 
and the opportunities of being debauched; and whatever is pretended 
to be the Moral, is ſo kid under 4 heap of Rubbiſh: of fo little con- 
ſequence, or ſo little minded, chat it comes to nothing; the miſchief | 
done by the ConduFF of the oY, is infinitely greater than the benefit 
of a ſhort (and it may be, triffing) obſervation in three or four con- 


St. Paul, 1 Theſe. V. 24. requires us Chriſtians to abſtain from all | 
Appearances of Exil J [4770 rav eides Tromey acrt get. Let it be well 


conſidered, whether ſuch a Repreſentation of laſcivious and lewd Amours, 


ſuch a perſonating of Revenge, Debauchery, and Vice, as we find 
the Entertainments of the Stage made up of, do not fall under the 
Prohibition of this Text, with regard both to the Actors and the Au- 
dience ; but the latter is certainly in a direct way to be debauched by 
them. I don't go to the Fathers of the Church for an Anthority in 


faying this: but what they obſerved of the Stage in their days, is as 


| (5) Qui dacent Adulteria juſt in ours. Let us hear Lacfantius, ( The 
dum fingunt, & ſimulatis e- 


rudiunt ad vera. Quid Juve- wh Poets and Players, by; ed itions | Intrigues of Adul- 
us tt yg: cory, inſtru People how to proceed. in real ones, 


ſpectari libenter ab omnibus cc 31 ai dem | 172 VI | 2 
been lidenter ab omnibus and train them up to Prattice. What an Influ 


quid facere poſlint, & inflam- cc ence muſt it have upon the Vouch of both Sexes, 
mantur libidine, quæ aſpectu 


wanime concitarur; ac  ©© When they ſee theſe Schemes of Lewdneſs profeſ- 


quiſque pro Sexu in illis I- 


gibs prefigurarz pro- ©* fedly repreſented. in public without Shame, and as 


albadessbe, vile capi. willingly attended to by every body about them 
Takes. 4. 26. b g. . They are ſhewn however what they-way do; and 
Edit. Oxon, 1684. J 6 luſtful Deſires are kindled by what they fee and 
cc hear; and each Perſon in the Audience, (Man, or Woman, reſpectively,) 
ce is apt to ſubſtitute Him or Her felf in Fancy under the Perſons 
« repreſented there; their Smiles ſhew their Approbation of what's 
« faid or done; and the Vices of the Play, concurring with the Cor- 
c ruption of Nature, ſend them home to their Chambers warſe than 
— diſcirur © when they left them. Cyprian (c) ſpeaks to the 


ad vitia publicæ Authoritatis lame effect, tho' in fewer words. Adultery 18 
malo, quæ pudica fortaſſe ad 


Spectaculum Matrona proceſ- 9 learnt (ays he) while they ſee it repreſented: and 


ſerat, de ſpecticulo feverti- (C even public Authority (by encouraging the Stage) 
e ee — 2 Pander 2 Vice She ws went X; 
c haps a modeſt Woman to the Play-houſe, returns back a Whore. 
IT is no Excuſe, to fay, that theſe things are repreſented for Di- 
verſion only: for making a Jeſt of what is Vicious, does of coutſe 
take off that Horror of it, which ſhould be in the Mind; and this 
being ge it will come to be imitated in earneſt. -Theſpis ſetting 
Stage at Athens, and being much frequented by the multi- 
(4) Plutarch. in Solone. p. tude, (d) Solon went once himſelf; and when the 
95. 1 Play was aver, asked him, If he was nor aſhamed 
to tell fuch a parcel of Lies before ſo many People ? Theſpis anſwered, 
It was no harm to ſay, or do theſe things in Feſt, or by way of Di- 
vertiſement: But the other ſtruck his Staff with Paſhon upon the 
Ground, and replied to him, If Lying is ſo well received in the way 


you 


yon talk of, aue ſhall ſoon have it 'praffiſed in ſerious Buſmeſs, This 
* the Senſe of a wiſe Man, Wd ped to Bas 2 100 of- 
fenſive ſpecies of the Drama; what his opinion would have been of 
Comedies, it is eaſy to imagine: and why ſhould not Swearing, Lewd- 
weſs, and other Vices, as eaſily creep into Imitation from the Stage, 


* 


% «ALS S 


Non will the Perſonating of vicious CharaFers excuſe what is ſaid 
or done according to them. That Eminent Lawyer, Alciat, defend- 


king him ſpeak ſuitably to his Character, (e) never- „ A Son 
theleſs excepts three Caſes. (1) When they ſay any e 
thing impious, offenſive to God or Religion; under pretence of ſuch 


propriety. (2) When they take advantage of it, to reproach, ridicule, 


or abuſe particular Perſons. (3) When otherwiſe any thing of ill 
Example is brought in. Nor will the Conclufion of the Play, (in Co- 
medy at leaſt,) excuſe it. For people are apt to mind, and: retain 
the reliſh of particular Parts and Sentencet, without forming any due 
Reflexion upon che Moral that drops in at laſt: and too generally, 
the Moral (if 1 may call it one,) is but a grave Banter, while the 
lewdeſt Perſon in the Play has Fortune on his ſide, and is the Hero. 
LATIx G all cheſe conſiderations together, the ſerious part of the 
World will agree with me, that the Government ought either wholly 


ro ſuppreſs; or ſtrictiy and carefully to fegulate the Stage. Even Hea- 


thens, and amongſt them Poets too, have been ſenſible of this. Ho- 
race indeed ſpeaks only of the abuffve Licence which had been taken 
there, and deſerved Regulation, when he fays. (F) 0 Sdecedtt weis his Comes 
“That Comedy ſucceeded ar firſt with great Ap- | 4is non fine magnt | 
e FB an} oat mn i as. e; Kd in vitium liber- 
te plauſe : but fell at length into a vicious Liberty ms excidi, & im 
«© which needed the Care of Laws to oyer-rule. e. 
Ovid, however, is more extenſive in his Cenſure: h) 
for Writing, in his Exile, to the Emp. Augiſtus, — 
g) He acknowledges che Stage to be a fatal Se- Nequitiz: toll tom Thearra 
minary of Wickedneſs, eſpecially of Lewdneſs;) and tdi Trit. L. 4. v. 276: 
. him to ſuppreſs it altogether. What theſe * 33 

would have done, may ſurely be an Admonition to us; and we may 
have leave to think 4 Chriſtian Government more highly ſtill con- 
cerned to exert its ſelf, in an Affair of ſuch Importance to the Mo- 
rals of the People. 3 Es ar 

Bor let us fee a little farther the Senſe of Antiquity upon this 
Head, in their Laws and Cyſffoms: and we ſhall find, that Plays were 


not every where countenanced; and even where they were, the Pro- 
feſſion of Players was infamous: 
N TO Uh at 


ing in general, che Poet or Rhetorician perſonating another, and ma- 
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SEC 1 of STAG 2-9 1 AY 8. 8 


3 — 205 Its true, were extravagantly fond of chem; yer {6 


wn ior . panes, dn . much regard was had to Decency, that for à Se- 
Ker, (26%. nator (5) of the Areopagus to write a Comedy was 
de Gloriz Aiken. p. 345) forbid by Law: This ſpecies of the Drama, however, 
being looked upon as diſreputable, and roo much our of the way for 
perſons of Gravity to be concerned in. eg wang = 


The SPARTANS 


12 2 Tri Would not (i) ſo much as hear either Comedies or 
X y% , or & A | 1 34 1 N 0 . 7 ö . 0 
J. wir b aaf den ® Trapedics; that they might not hear any ching, 


n Th vougrs, Plut. 


in Inſtit Lacon. p. 239. whether in jeſt OT earneſt, contrary tO their Laws, 
| NO Wipro ering ton lays Plutarch: for their Laws were particularly form- 


rum & peſlimorum ſcelerum ed to keep up Severity of Manners. But Ubbo Em- 


[ | Exempla ponebant ob oculos n | 

1 & irritamenta defideriorum i expreſſes it more clearly thus: (k) c The acting 
ſimilium eſſe poterant, nulla i | 2 3 1 c 
ilic permittetantur. [ En. 6 of Comedies and Tragedies was not at all per- 


ll bon. p. 26. P-#  mirred there; becauſe they openly repreſent Ex- 
1 Te s amples of Immorality, and the vileſt Crimes 
| « and may probably raiſe an Inclination to follow them, in choſe to 
| © whom they are repreſentet. T A. bog” c 


The MAS$1L LAN 5, 


de min dude, inSce- For the like reaſon, () would not admit of Plays 
1 Argumenta wajore er parte amongſt, their public Diverſions; as we are inform- 
| uprorum continet actus ; - WET FRES A... | : 

| ne talia ſpectandi conſuetudo ed by V. alerius Maximus: the main Ar gument of 
etiam imitandi licentiam ſu- | . | F 

mat. [al War. L. 2.c.6, them running generally upon Acts of Lewdneſs, 
% 2... they were afraid, (ſays my Author, ) that the being 
accuſtomed to the Repreſentation of theſe things, would end in a li- 
centious Imitation of them. 


"FL AT2 


(0) Plaro de Repub. L. 3. In his Books de Republica, (m) baniſhes Poets from 
3 his Commonwealth: becauſe by repreſenting the 
led and vicious Examples of their Gods and Great Men, they ſtrong- 
| ly inſinuate vice, dreſſed up with all the dangerous Advantages of Wit, 
i — ce; Men being exceedingly inclined to Imitation. Doubtleſs this is 

| applicable to no ſort of Poets, more than ro the Dramatic. 3 

0 Plarode Legibus. La. IN his Books de Legibus indeed, (n) he allows of 
v. 659, 660.& L. 8. p. gag. Poetry: but would have it conſiſt of Recommenda- 
tions of Virtue and Good Men, and the Repreſentation of good Ex- 
amples; which very rarely happens upon the Stage. 

Amongſt 


"Amongſt the Ancient ROMANS; 


The firſt Entertainment of  Stage-Plays was owing 
to Superſtition : (o) for they were introduced about 
the year 390 from the Building of Rome, by way 
of Atonement to their Gods, on account of a 
Plague then raging in that City. Its true, theſe 


were but rude and awkward Beginnings; a very 


(e) Smip. Petico, C. Litinio 
Stolone Cofſ. Peſtilentia fuit. 
— Et quum vis morbi nec 
humanis confiliis, nec ope 
Divina levaretur, victis Su- 
perſtitione Animis, Lui Sce- 
nici, nova res bellicoſb 

lo, — inter alia cæleſtis iræ 
placamina inſtituti dicuntur. 
c. [Livii L. 7. c. 2.] 


different Performance from what was afterwards improved upon them, 
and as certainly much more innocent: a little Country Muſick, and 
a Dance, was all which the Stage then pretended. to. After a while; 


it roſe to ſome Comic or Satyrical Verſes, alternately. re 
degrees it ripened to a plotted Fable, and drew. to it the Politeneſs of 


Art and Wit, and ſhewed its ſelf with the beſt Ad- 
vantages (p) of Dreſs, Convenience, and Decora- 
tions; and along with theſe (no doubt) a ſtudied 
Gracefulneſs of Action: ſo that both Pomp, and 


Pleaſure were conſulted, to ſet off the Temptation. 


However, thoſe ſeeds of Vice and Miſchief, which 


were not at firſt diſcerned, began at length to ap- 
pear; and then, tho the People were {trangely fond 
of theſe Diverſions, and their Great Men (to pleaſe 


the people) favoured and adorned them; yet as they 
grew leſs innocent, they grew more infamous in 


the opinion of the wiſeſt Citizens and the beſt. How 
the Players themſelves were dealt with accordingly, 
I reſerve to the next Section: but what concerned 
their Theatres belongs to this, 1 
TERTULLIAN (j) tells us, the Cenſors often 
pulled them doun, when they had been built; out 
of their care for good Morals, and becauſe of the 
Danger theſe were in from the Laſciviouſneſs repre- 
ſented there. 
we ſhall find an Authority in Heathen writers, 
FOR Livy and Val. Maximus, (whoſe Account 
I ſhall lay together, giving their words in the Mar- 
gent,) tell us that Scipio Naſica (r) finding there 
was a Theatre built (or preparing to be built, ) for 
the convenience of acting and ſeeing of Plays, (and 
the Edifice ordered even by the Cenſors, Meſſala and 
Caſſius,) he prevailed with the Senate to pull it 
down, (or not ſuffer it to go on, ) as a thing not 
only uſeleſs, but pernicious to the Morals of che 
people; and that all the Materials ſhould be ſold; 
and not ſo much as Benches erected for the pur- 


; and by 


] Religionem Ludorum 
creſcentibus opibus ſecuta lau- 
titia eſt. Ejus inſtinctu Q. 

» Campanam imitatus 


luxuriam, primus Ipectantium 


conſeſſum Velorum umbra- 


culis texit. Cn. Pompeius ante 


omnes, aqua per ſemitas de- 


curſu, æſtivum minuit fervo- 
rem. C. Palcher Scenam va- 
rietate Culorum adumbrayit, 
vacuis ante picturũ tabulis ex- 


; teatam, Qua totam Argen- 


jo — Antonius, 2 Petre jus, 

Otuius prætexuit. 
Vert fecerunt Luculli. 
Argentatis Choragiis P. Len- 
tulus Spinther  adornavit « 
Tranſlatum ante Poeniceis 
indutum tunicis M. Scaurus 
exquiſito genere veſtis cul- 
tum induxit. ¶ Val. Max. L; 


2. e. 4. f. 6. | 


| (4) Sæpe Cenſores renal 
centia Theatra deſtruebant; 
moribus conſulentes, quorum 


ſe. periculum ingens de Laſ- 


civid providebant, ¶ Tertull. 


de Spectac. vid, etiam in A- 
pol. c. 6. 


But if a Chriſtian Father will not be taken in Evidence, 


(r) Quum locatum a Cen- 
ſoribus Theatrum exſtruere- 
tur; P. Corn. Naſica auctore, 
tanquam inutile & nociturum 
publicis moribus, ex S. C. de- 
ſtructum eſt; populuſque ali- 
quandiu ſtans Ludos ſpectavit. 
Liv. in Epit. L. 48.) 

[ Theatra 1 Que inchoata 

uidem ſunt a Meſſala & Caſ- 
5 Cenſoribus, cæterùm au- 
ctore P. Scipione Naſicd, om- 
nem apparatum Operis eorum 
ſubjectum Haſtæ venire pla- 
cuit. Atque etiam S. C. cau- 
tum eſt, nequis in urbe, pro- 
piuſve paſſus mille, ſubſellia 
poſuiſſe, ſedenſve Ludos ſpe- 
Care vellet. [ Val. Max. L. 2 


c. 4. F. 2. 


pole; 


310 
$. 1. Of Plays: 


[Clergy.] 


of StAGcriPrays, nd Prayer Px. IX 


pofe; but that if they would ſee Plays, they ſhould fee chem ſtanding. 
This was about the year of Rome (0. 
_ (5) Erant qui Cu. Pawpeiums = =—'T' © give light to this, Tacitus (s) alſo obſerves 
incuſatum à Senioribus fer | | 25 * * 1 
rent, qudd manſuram Ther- to us, that Pompey was cenſured by the graveſt and 
aal Abts le gadibas & Sr. wiſeſt Men of his Time, for founding à perpetual 
TIT” 2— 199% Theatre : for before, they uſed to ſet up only a tem- 
L. 2% 6. 20-4 porary Stage, and a little Scaffolding for the pre- 
ſent about it. We muſt now, in courſe, proceed to inſpect 


„ 


The CIVIL Law; 


Where I am ſurprized, to find nothing proper to this Section, but 
what concerns the Clergy only. However with reſpect to them, miak- 


ing themſelves Spectators of Plays, we have Faſtinian's Conſtitution, 


(+) Cop. L. 1. Tir. 4. De A. D. 5 3 4. (t) In the firſt Section whereof, he com- 
Pic ei een plains that ſome of them were ſuch ; | Scenicorum 
SpeFtatores Ludorum ; | and reflects upon the Abſurdity of it. In the 
third therefore, he ſtrictly forbids them to be preſent at theſe Speffa- 
cula: And in the fourth, ordains, that a Clergyman convict of this 
ſhould be ſuſpended ab Officio, and enjoined Penance ; and a certain time 
limited by the Ordinary, within which he was to give the Church ſuffi- 
cient Teſtimonies of his true Repentance. If by his penitent Behaviour 
during that time he anſwered Expectation, he was to be reſtored, with 


a ſtrict admonition to offend: no more. But if ſullen and obſtinate 


under Diſcipline, (and I ſuppoſe the'Caſe would be the fame, if after 
Abſolution for the firſt Offence, he relapſed, and fell into a ſecond, 


he was to be deprived, and degraded for ever, &c. The Laws of this 


of Repentance. 


Prince are generally very tedious and verboſe, (particularly this,) and 
therefore I only abridge what is material. , 
(% Aura. Coll. 9. If. . By a later Conſtitution of his (u) [Authent. In- 


De Sant. Epiſc Nov. 123. c. 


2 DOT terdicimus, as it is commonly called,] where he has 
likewiſe diſcharged them ad quodlibet ſpectaculorum ſpettandi gratid ve- 
nire; he preſcribes for the Offence three years Suſpenſion, and confine- 
ment in a Monaſtery the while: but allows this term to be ſhortned, 
at diſcretion of the Ordinary, if the Offender gives ſufficient tokens 


Amongſt The FR AN Ks, 


Cap. 27. [Add. III. ad | . es” | 925 
Ne e. 3. J Si quis Cle- We meet with a Conſtitution (w) of the Emperout 


3 b 0 Lewis the Pious, A.D. 8 18, much to the ſame 
Anno  Scro Miner pr purpoſe with the laſt mentioned of Juſtinian; by 
ur e. ra. — a 2 . ann convict either of Gaming, or 
226, Bala. Tom. I. cd. being preſent at Plays, was to be ſuſpended for three 
1266, ] years; and then, if penitent, reſtorel. 
a Copier, LV. 388, Ir was either the ſame Prince, or his Father 
cerdotalem, aut Monaſtican, Charles the Great, who ordered, (x) that if a Play- 


cr 


Tir, X. Of StaGiPiaysg ad PLAYERS. 


er introduced upon the Stage the Habit of a Prieff ,, vel Movicrisraigialsi veg. 5. 1. of rie 


Ser ee LO De. CONN 9 lieutque Rccletiaftico ftatu; 
Nun, or other Religious or Eccleliaſtick, he ſhould: iodutus fucti, corpora pee 


. 
* 


© 


ers. 


| «%g 7," ; : næ ſubſiſtat, 11 75 „ 
fuer corporal puniſhment, and be Þ, bei, eee 


In his times, (who began to reign, A. D. 493.) we find an Officer 
ſtiled Tribunus Voluptatum; whoſe buſineſs was, both td inſpect the 
Conduct of lewd Women, and to regulate the Stage. And thus he in- 
ſtructs this Officer in his Duty. (y) Although che (% oo 
« profeſſion of Arts or Pleaſure is far enough from 7 „ voluretms. Ge 
« Good Manners, and Players may ſeem at Liber- 


Artes lubricz honeſtis mori- 
bus ſint remotæ, Hifrionum 
cc 


ty 95 do any thing; Antiquity thou ght 6 t to vita vag videatur efferri poſ- 


| Tr. ſe licentil; tamen modera- 
provide Overſcers and Judges of them, chat they {tm non cfiveran tum 
might not be uncontrollably licentious. -— Let * ipfe Judicem fuſtnerent. 


v bs | 1 IP" a — Temperentur & hæc Le- 
< even theſe therefore, be reduced under the Inſpecti- 


cc 


c 


N 


cc 


| + 41h, © | | | © oneſtas imperet inhoneſtis, 
On of Authority ; that Virtue may at leaſt have & quidaſtim ebe 8 5 
cc ſome. command over Vicez and people that are joan. {ae yrs 
e Strangers to a good Life, may be obliged how» duden, Tutor el pot 

ever to ſubmit to ſome certaim-Rules.——Fis your wa ficur ili ztas teuere 


| | +, adhibita cautelà cuſtodiunt, 
ce place, to be as a, Guardian to this Gang of dif} i 3 te voluprtes fervide 
| | | | ; | 1 8 1 mpensa maturitate trænandæ 
« ſolute Fellows; and as Guardians and Tutors are fot; — Er f verecundix new 
< a Check to the zaſh- Exorbitance of Yourh, your 1 


ce Prudence. is to bridle the impetuous Inſolence of an cont inentum, fue 


m qualities Negotia, quali 


deficet; — Ne quod ad lætiti- 


XY 8 a | ; temporibus ad culpas videa- 

"Pleaſure 3, and if Modeſiy won't reſtrain, then, tur fuſe rranfvitum,” Cum 

48 | by i | x. famd diminutis ſalvd tud o- 
your Corr ection muſt 3 leaſt what Was intended only pinione i. e. fam] ver fate: 


e een 
« for Diverſion, ſhould degenerate and became cri- cone profit, dt mag 


cc minal by your neglect. Thoſe chat are urider Jg mon, wiowier bo 
« you are infamous indeed, but govern them ſo as . L 11. p.. 
ce to preſerve yout own good Character; and tho they ate Proftitutes, 


ce auas fludious of Virtue, tho concerned in the Inſpection of Pleaſures. 


The mention of Preſlitutes here, as under Regulation, is not to be 


wondred at, by any body that conſiders the Cuſtom of ancient Rome, 
where Whores were tolerated upon Conditions of Number, Habit, &&c. 
And as to the Power” given by Theoderic to his Officers over Them and 
the Players, ſince no Puniſhment is: ſpecified for their Exceſſes, no doubt 
he might puniſh them at diſcretion, if they did any thing Offenſive, 
and contrary to his Rules. 1 rn bs 


Sz cr. Il! of the Infany of the Profeſſion. of Players, 


AIDS x all the fondneſs people have had for the Stage, one 
Teſtimony ſtill remained to Virtue, that Players have been held 
 infunous on account of thr very Prfoſſm; not only by he fe 
and wiſe, as private Perſons, but generally, and in the Eſteem of Law: 
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of STA E- PI AVs, and PIAVLY EKS. Tir. IX. 


$.11.0f 1. S0 that (as Princes who love the Treaſon, hate rhe Tritor,) norwitks- 


ſtanding the Entertainment and Delight their vicious performances gave; 
Themiclves had the ill Fate to be OE for the vicious way 
they took to pleaſe. They were ſo particularly 


In the RoMAN State: 


) dis ob Les. Dive! Inſomuch, that (z) Scipio Naſica (when he wal 


Genial. L. 6. c. 19. Cenſor,) degraded them to an inferiour Tribe, and 
ſer a Fine upon them to the Treaſury. Whether He was the firſt that 
uſed them thus, or not, it's certain they were ſo degraded (and by 


(a) Juventus, Hiſtrionibus 
Fabellarum actu relicto, ipſa 
inter ſe more antiquo ridicu- 
la intexta verſibus jactitare 
ccepit : quæ inde Exodia po- 
ſtez appellata, con ſertaque fa- 
bellis potifſimum Atellanis 


ſunt. Quod genus Ludorum 


ab Oſcis acceptum tenuit Ju- 
ventus, nec ab Hiſtrionibus pol- 
lui paſſa eſt. Ed inſtitutum 
manet, ut Actores Atellana- 
rum nec Tribu moveantur, & 
Stipendia ( tanquam expertes 
Artis ludicra) faciant. [Liv. 
L. 7. e. 2. 


Cuſtom too) in Livys time: (a) for the Exception 
in favour of the Atellan Actors, ſhews all the reſt 
to have been under ſuch a Cenſure. The Fabellæ 
Attellane were a ſott of Satyrical Farce, the chief 
deſign of which was Mirth and Jeſting. Theſe were 
acted voluntarily by the Roman Youth; who would 
not ſuffer the Hiſtriones, or Common Players, to med- 
dle with them; ſo that (tho Obſcenity was often 
mixed with their Jeſting) they reſerved a Reputation 
which the other had not: And my Author fays, 


that becauſe the Common Players had nothing to do with them, the 
Atellan Actors (as not being reckoned of their Profeſſion,) were, by 
favour of Law or Cuſtom, not removed from their Tribe ; and might 
alſo ſerve in the Army, where it ſeems the other were too ſcandalous 


to be admitted. 


The fame Exemption is taken notice of by Val. 


Maximus, L. 2. c. 4. F. 4. 


THE Common Players were in as great Diſrepute under the Em- 
perours, as in the times preceding. N 


(5) Taciti Annal. L. 1. 


, 


FALANIUS, a Roman Knight, (b) was accuſed 
for having admitted Caſſius, who was one of them 


amongſt the Adorers of Auguſtus. So ſcandalous was the Profeſſion 
of Players, that Heathens would not bear them in their religious Fra- 


ternities, and thought them unworthy to be preſent at their ſacred 


Rites and Ceremonies. 


(c) Variis dehinc & ſæpiùs 


irritis Prætorum queſtibus, 


8 Cæſar de Immode- 
ia Hiſtrionum retulit, multa 
ab iis in publicam ſeditiosè, 
fœda per domos tentari. Pul- 
ſi tunc Hiſtriones Italia. Ta- 
citi Annal. L. 4. c. 14. ] 


IN the fame Reign, of Tiberius, (c) they were 
all driven out of Italy; upon a complaint of the 
Emperour to the Senate, * the ordinary Magi- 
ſtrates were not ſufficient to repreſs their Inſolence ; 
many things being acted by 540 ſeditiouſly with 


reſpect to the Public, and lewdly otherwiſe : for they not only acted 
their Dramata upon the Stage, but brought their Buffoonery into pri- 


vate Houſes too. 
(d) Temperavit etiam ſce- 


nicas Donationes. ¶ Capitulin. 


P- 87 1 2 

(e) Scenicis nunquam Au- 
rum, nunquam Argentum, 
vix Pecuniam donavit: pre- 
tioſas veſtes, quas Heliogaba- 


M. ANTONINUS, (4) laid a Reſtraint upon 
the Liberality of the people to. theſe Fellows. And 
Alexander Severus le) would never give them thoſe 
Gratuities that other Emperours had been uſed to 

give 


Tit. IX. Of STAGzPLAYsS, , PLAYERS: 


[Lampridins. p. 2643 265. ] ers, 


eir Salarius and took away the rich Dreſſes, which 
his Predeceſſor had beſtowed upon them. But 

een? e, . x 

8 er Civit Law 
Is ſeverer and more particular. Indeed the chief matter occurring there 
to affront the Stage, is, that it brands the Players and their Profeſſion 
with Infamy: And this by a Conſtitution as early as the Pretorian Edict. 

PRETORIS verba dicunt, (f) Infumid notatur, (0 f A 65, 2 
— qui Artis ludicræ, pronuntiandive causd in Sce- n 22 
nam prodierit. But Ulpian (g) reſtrains this only to S. 5. At Frau. 
ſuch as male a Buſineſs of the Stage, and tate Money for it; [ propter 
ræmium in Scenam prodeuntes. : Nr 

IN conſequence of this, a Common Player is expreſlly debarred from 
atcufing any perſon in a Court of Juſtice, (0) Ca- % f p. Aer (l. 48. 
lunmid notatis Fus accuſandi ademptum eff. Item his vit: 24) l. 4. 15 qui Fuuieio. 
qui cum Beſtiis de pugnandi causd in Arenam intromiſſ ſunt: quive Ar- 
tem ludicram, vel Lenocinium fecerint: &c. Nor % ooo. L. 12. 1 1. be 
(i) is he capable of any Dignity, or Poſt of Honour: | Pigniraribus. |: a. 

for all perſons branded with legal Infamy are excluded from them. 
MrNOCHIUs (&) would infer from Novel 4 1.5; (t) Monch. de arb. Jud. 
c. 3. $. 10. that a Son may be diſinherited by his duft. Cal. 69. n. 19. 
Father for turning Actor in a Playhouſe. But I think he ſtrains the 
Law in this point: for it ſpeaks only of Prixe-fighters and public Mi- 
melt; not of Dramatic Actors, as infamous as they were. The words 
run thus: Si præter voluntatem Parentum inter Arenarios vel Mimos 


ſeſe Filius ſociaverit, & in hac profeſſione permanſerit; niſi forſitan etiam 


Parentes ejuſdem Profeſſionis fuerint. 5 
Tn ſame Menochius (/ ) obſerves. however ano- i W phe gn] 
ther point truly enough, from J. 14. . De Penis; 


14. Quedam Delicta. 
i Miles Artem ludicram fecerit, — Capite puniendum Menander ſcri- 
bit :] that a Soldier taking up the practice of a Player, was to ſuffer 
Death for it: ſo much was the Profeſſion thought below the Dignity 
even of a common Soldier; or at leaſt, too 22 and unmanly an Ex- 
erciſe for Men of Arms. Which agrees very well with what was ob- 
ſerved before, from Val. Maximus L. 2. c. 4. $. 4. and Livy, L. 7: 
c. 2. that a Common Player was not admitted into the Military Ser- 
vice, tho the Atellan Actors might be. | =. 
TE Pifture or Statue of a Player, might be ſeen indeed in the 
Pliy-Houſe without offence, but no where elſe; that is, not in any re- 
putable, and eſpecially in any - public Place. So Theodofius, Arcadius, 
and Honorlus, A. D. 3 96. Si qua in publicis Portici- 6 Cob. I. 15. Tit . 
bus, (m) vel in his (ivitatum locis in quibus noſtræ De Spe. & Scenic. l. 4. 
ſolent Imagines conſecrari, Piftura Pantomimum, — aut vilem offeret His 
ſtrionem, illicd revellatur : nec unquam poſthac liceat, in loco honeſto 
inhoneſtas adnorare perſonas. In aditu vero Circi, vel in Theatri pro- 
ſceniis, ut collocentur non vetamus. mm 
BY B NR SEN 


give chem; but made a Difficulty even of paying r, eee, exam, dag f. u. Of 
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6.1. of 


Players. , 


of STacs PLAYS, at IATA. Tir. IX: 


SENATORS are forbid to Marry Women from the Play-Houſe, 
or the Daughters of ſuch Women, the Law accounting their Perſons 
mean and Ti. This, perhaps, may ſeem nothing extraordinary ot 
particular, becauſe of the great difference in Quality. But it was from 
a juſt Contempt of their Employment and Charafter : (for Players were 
(0 Cop L. 1. Tit. 4. De looked upon as no better than (n Common Bawds ; and 
7 00% 1 1 804 Theod, the Women amongſt them, as (o) Whores of courſe:) 
de Scenic. G. 15. Tt: 7.) Not upon any Exception againſt the Poverty of their 
Fortunes, or Inferiority of their Rank, Preidel they were not Slaves but 
Free- born; for ſuch they were allowed to Marry. And thus the Con- 
 (p) Cov. De inceſt. & ins ſtitution its ſelf expreſſly diſtinguiſhes. (p) Humi- 
6 abjectam Fuminam minime eam judicamus in- 
telligi, que licet pauper ab ingenuis tamen Parentibus nata fit. Unde 
licere flatuimus Senatoribus, & quibuſcunque ampliſſimis Dignitatibus præ- 


 ditis, ex ingenuis Parentibus natas, quamwvis Pauperes, in Matrimonium 


fibi accipere, &c. — Humiles verd abjettaſque perſonas eas tantummodd 
mulieres eſſe cenſemus ; Ancillam Ancille Filiam, —— Scenicam, Scenicæ 
Filiam, &e&c.— Idedque hujuſmodi inhibuiſſe Nuptias Scenatoribus — æquum 
eft. [Valent. & Martian. Impp. ] vor” 
IN caſe of any ſuch Marriage, and Iſſue deſcending of it, the Se- 
(4) Cov. De natural. Libe- nator ſo Marrying (q) was himſelf declared Infam- 
ib ois, if he acknowledge the Iſſue as legitimate; and 
whatſoever he had ſettled upon, or bequeathed by Will, or otherwiſe giv- 
en to {ſuch Wife, or Children by her, was revocable in Law by the 
next Heir, or near Relation; and in default of ſuch Claim, confiſcate 
to the Treaſury. WE. . IH] e 
(r) Cov. L. . Tit. 4 ve LIT was provided however (r) by Juſtinian, to 
Nuptiis. 1. a3. Imperial. encourage Women to leave the Play-houſe, that if 


they would quit their diſhonourable way of living, betake themſelves 


to a better, and reform, they might- petition the Emperour and ob- 
tain a Reſcript, which ſhould reſfore them to Charaffer and Reputation, 
and capacitate them to be Married to any Perſon (of what Dignity or 
Rank ſoever) that would have them: whereupon they and their Chil- 
dren were admitted to all Privileges, Rights of Inheriting, &c. be- 
longing to Perſons of good Fame; all former Laws affecting them 
to the contrary notwithſtanding. And by a later Conſtitution of the 
G0 Con. Zed. Tir. 1. 29. &. fame Emperour, (5) leave is given them, quitting 
0 and reforming as above, (provided they were Free- 
born) to Marry ſo without any Imperial Reſcript at all. And thus 

the Law now ſtands. dee 
IN general, all Players, of either Sex, were eſteemed ſo ſcandalous, 
that as their Buſmeſs was fit for no body elſe; (for no body that had 
any Reputation to loſe ;) ſo They were thought unworthy of any other 
Employment; and were accordingly reſtrained to that, and could not 
leave it; except in the following Caſes. As (1) If being in danger 
00 Cod. Theod, L. 15. ir. Of Death, they received Chriſtian Baptiſm, and the 
.* Lord's Supper (1). In which Caſe, if they —— 
| ed, 


Tit. IX; STAGE S and PLAYERS: | 


ed, they were never to be called back to the Seryite of the Stage. Or: $ 
(2) ſuch young Women, as, tho born of Parents that belonged to the 


Play-Houſe, would betake themſelves (u) to a ſober (0 1 L. ». 8 
and honeſt Life; and were deſirous for that reaſon to 


quit it. Or 


(3) Such as deſired to turn Chriſtians. (w) But 0 844 l 8. | 

with this remarkable Condition or Exception: Qudd fi pdf} turpibus 
volutata complexibus, & Religionem quam expetierit prodidiſſe, & gerere, 
quod Officio deſierat, Animo tamen Scenicam detegetur ; detracta in pul- 
pitum, ſine ſpe Abſolutionis ullius, ibi eouſque permaneat, donec Anus ri- 
dicula, Senettute deformis. Nec tunc quidem Abſolutione potiatur, cùm 


aliud quam caſta eſſe non poſſit. That if ſuch a Woman ſhould after- 


wards give her {elf to any Lewdneſs, and thereby betray the Religion 
ſhe pretended to embrace, and ſhew her ſelf ſtill a Player in Diſpoſiti- 
on tho ſhe had laid aſide the Function; ſhe ſhould be forced to return 
again to the Stage, and remain there without hopes of Diſcharge, till 
Age had brought Contempt and Deformity upon her; nor even then 
ſhould ſhe receive abſolution from the Church, when ir was plain ſhe 
could be lewd no longer. The two former of theſe Exceptions were 
owing to Valentinian I, A. D. 371. The laſt to Valentinian II. A. D. 38 1. 
Bur Juſtinian, imitating his Predeceſſor Leo, (who had already pro- 

| vided, (x) that no Woman, whether bond or free, (x) Cov. L. 1. Tir. 4. De 


mould be compelled to be a Player,) gave a gene- + e 


ral Licence to all that would, to quit that ſcandalous Profeſſion, and 

forbad the forcing into, or retaining in it any body againſt their minds. 

Sacram fecimus Conſtitut ionem, (y) Nemini permitten- 0) Cov. Eod. r. l. 33. & 
| $2 7 a I. 5. Tit. 4. De Nuptiis. l. 

tes, neque invitam Mulierem, Ancillam aut liberam, 2. 

in Scenam aut Orc heſtram pertrahere ; neque converti volentem prohibe- 


re eam ejus Fidejuſſores, quaſi ſuper hoc ipſo certum Auri modum promiſ- 


ſum repetendo: — Dantes licentiam religioſiſſimis Epiſcopis, und cum clariſſi- 
mo Provincie Præſide, etiam invitos trahere ad ſe eos qui compulerint, 
aut qui mutari ſeu converti ab ed Actione prohibuerint, & publicam qui- 
dem fieri eorum Subſtantiam, ipſos verd Civitate erpelli. Si werd qui Pro- 
winciam regit, ipſe ſit qui eas compulerit, aut d prædictd Attione Conver- 
ſionem ſeu Reſipiſcentiam prohibuerit, damus licentiam & ſolos religioſiſſimos 
Epiſcopos adire eam que talia patitur, aut ejus Fidejuſſorem: Hunc wverd 
Epiſcopum, {c.] adverſari Magiſtratum habenti, & non permittere in- 


juſtè agere. Aut ft minus fuerint ad id exequendum potentes, indicare id 
noftro Imperio, ut à nobis competens exerceatur pæna; Fidejuſſionibus ſimul 


liberandis, &. Fidejuſſoribus indemnibus conſervandis, ¶ Fuſtinian. A. ubique 
Terrarum conflitutis Epiſcopis. A. D. 534. |] By this, he forbad (as we 
laid before,) the forcing any Woman to the Play-Houſe; or her Sure- 
ties (who were bound for her upon her Entrance,) hindering her from 
quitting it, tho' they were under a pecuniary conditional Penalry, He 
gave liberty alſo to the Biſhops, in concert with the Prefident of the 
Province, to convene thoſe that had ſo compelled them, or hindred 
their quitting; and upon proof; to confiſcate their Effects, and baniſſi 
them the City. If the Preſident himſelf were the Perſon. guilty, the 


R T 2 Biſhop 
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Of STAGePiAys, and Prayers Tit. IX. 


SIT. ꝙ fl. Biſhop alone might be applied to by che Woman or her Surety, and 


oppoſe the Magiſtrate: If he could not carry his point, he was to 
complain to the Emperour; who would puniſh the Preſident as he 


deſerved, and diſcharge and indemnify the Sureties. 


In the GREEK Empire, 


iis qui notantur Inſamid. l. 1. 
Earmenep. I. 1. Tir. b.. made a Profeſſion of the Stage for Money, as Har- 


el prugov. n. 11. 


() Bam. L.21.ir.2.De J find ors but that (z) the Players, (who 


menopulus explains it,) were' infamous, as by the 
Roman Law : nor were they admitted Witneſſes in any Caule. 
THAT Players were infamous in Italy, under the GorHIc, as well 
as Roman Government, ſee the Conſtitution of Theoderic, cited in the 
foregoing Section, which has many Paſſages to their Diſcredit. And 


Amongſt the FRANKS, 


(a) Capitular. L. VII. c. | : . 3 
Po ee I cd. All ſuch were Infamous (a) in the Times of Char 


1122.) lemaigne and his Son Lewis, as were fo by the Im- 


perial, Roman, and Canon Laws; and conſequently Players. And thoſe 
ee under that Cenſure were not allowed (b) to accuſe 
col. 229) amy perſon, by a e eee, of Charles the Great; 


col. 229.] 


according to the African Council, which expreſlly ſpecifies Hiſtriones. 
0 All Iv. ad Capirular, Nor could they be (c) Procuratores, or Cognitores, 


. 17. {Baluz, Tom. I. col. Fr * a 
. rr el WAY Sollicitors, Agents, or Judges, nor Witneſſes, (d) in 


(4) Capirlar. L. v. e ze. any Cauſe. Players are expreſſly alſo named as in- 


Balux. Tom, I. col. 887. A , R | | , 
EN CRE 22. famous, (e) in a Conſtitution of the Emp. Lewis IT, 


[Balaz, Tom. IL col. 36. A D. 867. Ue in Palatiis noſtris ad accuſandum, &. 


judicandum &. Teflimonium faciendum, non ſe exhibeant wiles perſone 


& infames; Hiſtriones ſcilicet, cc. 
In SCOTLAND, 


As well as in other wiſe Nations, we find that the Perſons. and Profeſ- 
0 Mimos, ifriones, Bar- Hon Of Players were ever infamous, or at leaſt con- 
dos, vc. coegitaut Patridex- temptible. (F) Eugenius IV, obliged them either 


cedere, aut manuaria Arte vi- 


* 27h 16%. ſome manual Labour. And Macbeth, (g) ordered 


(8) HiſrionesLudiones, Mi Players, and all ſuch idle Rogues, to be compelled 


mi, & reliquum otioforum 


Nebulonum genus, —ad ai. to take to ſome lawful Trade or Artifice : if they 


aum quzrere. [Beck. Boer. to get out of the Country, or get their _ by 


quod Artificium agendum co- 


guntor: quod fi recuſent, ni. refuſed, (unleſs diſabled by Sickneſs or Lameneſs,) 
11 inepti ægritudine aut mu- | 
tilatione fuerint, Jumentorũ they were to be yoked, like Beaſts, 6 2 low Or 


more ad Aratrum aut Plau- 


rum trahendum adiguntor. A Cart, to draw it in common labouring work. 
Lek Boer. fol. 251-4) But this of Macbeth was repealed by his Succeſſor 


Malcolm III. 
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The Senſe of Antiquity with reſpect to 


T muſt be owned, that Duels, fought on pretence of Satisfaction 
upon private Quarrels and Reſentments, are but a modern practice 
in compariſon. We read nothing of them amongſt the Romans, 
as brave a people as they were; nor amongſt the Greeks, Cart haginians, 
Perfians, Aigyptians, or others in Antiquity, who yet had as much a 


3. 


Senſe of Honour as the World has now; ſo that this may be thought 


a very barren Title, in ſuch a Collection as ours. But the Reader 
will find ſomet hing, I believe, that would have affected them, if they 
had been then as common as they are. N 
I take it, that thoſe Public Trials and Purgations by ſingle Combat, 
in deciſion of Right, Guilt, or Innocence, which were fo generally 
introduced by Cuſtom, and allowed by Law, amongſt the Northern 
Nations that over-ran the Empire, being by degrees (after ſeveral Cen- 
turies continuance) ſuppreſſed and laid aſide, gave birth to private Du- 
elling; the Paſſions of Men having got the hint of it from thence, be- 
an to take this merhod of deciding points of Honour and Diſpute among 
e by their own Authority, which had been too much counte- 
nanced in public by their Laws before. However this be, it is a bar- 
barous practice, againſt the Law of Nature, of Nations, and of God. 
SUCH Duelling is againſt the Law of Nature. For (1) no natural 
obligation is ſtronger, than for Men to preſerve their own Lives; where 
God, the Sovereign Lord of Life, does no way ſignify his will that chey 
ſhould expoſe them : bur thus both Parties, in a Duel, evidently expoſe 
them; where the one is likely to be lain upon the Spot, or mor- 
rally wounded; and the other, if he has Wer done him, ought to 
dye by the hands of an Executioner for killing his Antagoniſt. (2) For 
one Man to kill or wound another, where neceſſary Self- defence does 
not require it, is alſo un the Law of Nature; becauſe of the 
Humanity common to them both. Its true, the Law of Nations 
will over-rule, in the caſe of public Juſtice, or of public War: but 
Duelling is not at all 1 by it. For 
II 1s againſt the Law of Nations too. (1) As deſtructive to Soci- 
ety. I own that public Wars do more miſchief than private Duels, 
becauſe the Slaughter is more extenſive : but the former are always ſup- 
poſed to have in view the benefit of a Community in ſome reſpect or 
other, tho the way to it lies thro a field of Blood: whereas by the 
latter, Society is always injured: for the Public can have no Benefit 
from theſe private and perſonal Quarrels, and muſt have a Diſadvan- 
tage in the loſs of one of its members, who might have been, or has 
been ſerviceable to it in the common Offices of Life: (2) As againſt 
— r common 


317 


— — — — — # 


2 e * 
*. * *  -* . 


318. 


of Duo ETI I s. 1. K. 


common Equity. For ſo it is, that 2. Man' ſhould be Judge in his 
own Cauſe, and preſume to make his own Paſſions a Law. © And 


ce tho the Duel be fought by Agreement, yet private Contracts are 
| (a) Alciat. de ſing, Certa- CC not to 2 from publi c Ri ht, {a ys Alia "T 
YAY an (a) Therefore as no Man is {> ir Maſter of his 
« own Life, as to kill Himſelf without an Inſult upon the Laws: fo 
ce neither can he give another Man a right to kill him which the Laws 
« don't give him. It is eaſy to foreſee an Objection; That many Point 
of Honour, and Injuries that relate to them (which are frequently the 
occaſion of Duels,) have no legal Remedy or Conſideration in moſt Coun- 
tries; and therefore private ſaticfaction muſt be taken in another way. 
But it is as eaſily anſwered; that if the Laws of a Nation don't conſi- 
der them, it is, becauſe the Wiſdom of the Legiſlature does not think 
them worth conſidering: and if ſo, it is certainly not worth the while 
of Gentlemen, to kill, and be killed for them. However, let points 
of Honour be of what Conſideration they will they ought not to 
outweigh the Law of GOD: . ; 
FoR Duelling is againſt the divine, as well as natural and politi- 


cal Laws. Whereever Murder is forbid, whatſoever leads or expoſes 


to it is included; and conſequently Duelling : this is the general 


a of Divines. If it be expected we ſhould be more particu- 
lar, let this Text ſtand in the Front, Gen. IX. 5, 6. Surely your Blood 
of your Lives will I require : — At the Hand of Man, at the Hand of 


every Man's Brother, will J require the Life of Man. Whoſo ſheddeth 


Man's Blood, by Man ſpall his Blood be ſhed : for in the Image of God made 


he Man. To which add, by way of Supplement, Numb. XXXV. 3 3. 


For Blood defileth the Land; and the Land cannot be cleanſed of the 
Blood that is ſhed therein, but by the Blood of him that ſbed it. I 
think this is an inconteſtable Obligation upon Magiſtrates to be ſtrict 
in puniſhing Duels; as well as upon private Men, to abſtain from 
them. But let it be conſidered alſo, whether the Duellers expoſing 
their Lives ſo raſhly and unwarrantably as they do, tho' the Death of 
either party ſhould not follow, is not againſt that other Text, Matth. 


IV. 7. Thou ſhalt not tempt the Lord thy God: for ſurely Duelling 


is a tempting of God's Providence. And laſtly whether the Pride 
and Paſſion of requiring ſuch SatisfaFions, be not directly contrary 
to theſe two following Laws in the New Teſtament. Rom. XII. 19. 
Arvenge not your ſelves, but rather give place unto wrath: for it is 


written, Vengeance is mine; I will repay, ſaith the Lord. And Col. III. 
12, 13. Put on therefore, (as the Elett of God, holy and beloved,) Bow- 
els of Mercies, Kindneſs, Humbleneſs of Mind, Meekneſs, Long-ſuffering ; 


forbearing one another, and forgiving one another, if any Man have 4 


Quarrel againſt any: even as Chriſt forgave you, ſo alſo do ye. 
Bur without proceeding farther in preliminary Arguments, we will 
now look into what is to be found in Antiquity, which may be 
applied to the Subject: allowing (as I hope the Reader will allow 
throughout this whole Work) for my own Ignorance, and want of 


Books and Opportunities for fuller Information. IE 


rr. ' Of Dvaniniat 
Ir Duelling had ever been practiſed aniongſt 
The J = Ws, 

There is no doubt, theſe Laws would have reached it. en e 
Ex OD. XX. 13. Thou ſhalt not kill. Exop. XXI. 12. He that 
| ſmiteth a Man, ſo that he dye, ſpall be ſurely put to Death. NuMs: 
XXXV. 20, 21. If he thruſt him of Hatred, &c. — or in Enmity ſmite 
him with his Hand, that he dye: He that ſmote him ſhall ſurely be put 
to Death; for he is a Murderer, &c. v. 31. Te ſhall take no ſatisfatti- 
on for the Life of a Murderer. Now tho Hatred may imply an in- 
veterate Malice, yet ſtriking in Enmity may ariſe from a ſudden Quar- 
rel. And indeed, by another Text, it ſhould ſeem that the Law of 
Moſes would never have excuſed ſuch Duelling, ( whatever elſe might 
be excuſed,) under the name of Man-ſlaughter. For in Ex o b. XXI. 
18, 19. We read, If Men ftriwe together, and one ſmite another, — and 
be dye not, — He that wounded him was obliged to pay for his Cure, 
and his Loſs of Time. But (as in other like Caſes) v. 23. If any Miſ- 
chief follow, then thou ſhalt give Life for Life; tho the quarrelling 
was ſudden, and the blow or wound not intended to be Baek 
And therefore, for ought I ſee, if there was any Enmity, tho' ever 
ſo ſudden, it was Malice prepence enough to make the killing Murder. 


| The Roman Civil Law. | 
Thoſe that write upon this Subject, with regard to the Senſe | of the 


Civil Law thereupon, inſiſt chiefly upon (b) Cop. (4) 8 
De Gladioribus penitus tollendis; where Conſtantine | un cu% = 
(A. D. 325.) ordains the ſuppreſſion of ſuch Spectacles: Cruenta Spe- 
Facula in Otio Civili & domeſticd quiete non placent; quapropter omnind 
Gladiatores eſſe prohibemus. | The Gloſs obſerves, (ſays Caraffa) that Duel- 
ling is prohibited by this Text (c) Alciat quotes it |, ee de yonoms 
alſo againſt Duels in general; (d) and this by the cha, Tra. 1 8. r: qu, 4- 

: 3 ; (4) Alciati Conf. in Mat. 
Authority of the whole Current of Lawyers; Ub: Duel. in pine. L Op. Tom. 
omnes, ſays he. It is wonderful, how they come 9? 


to be ſo much of a mind, in the Application of a Law fo little ts 


their purpoſe: for it apparently concerns only that barbarous Diver- 
fion which the Romans had ſo long been uſed to, the bringing Pairs 
of Gladiators into the Theatre, to fight and kill one another, for the 
Entertainment of the Spectators. Now what has this to do with Duels 
ariſing ex odio & Inimicitid? Fought, not by way of Entertainment and 

Parade, but in an angry vindication of Honour, or revenge of Inju- 
ries; and generally 2 in private too, without any Spectators but 
Seconds, and Servants, and the like? T think therefore, an Argument 


in Civil Law againſt ſuch Duels, will be better drawn from what ollows. 


Carraſfa argues thus (e): * That by the Law, (, cups, ubi pfl. o. 
ce there are both Civil and Criminal Actions intro- 3. _— 
« duced, and Judiciary Forms of proceeding ſettled to bring them to a 
«© declarative Sentence, and that to a due Execution. But this Regu- 
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ke larity and theſe Proviſions are ſet aſide, abandoned, ahd made void 
ce by Duelling; which being thus inconſiſtent with the obſervance of 
t Law, muſt neceſſarily be prohibited in the Intention of it. To which 
let me add, that where the Law gives no Remedy, it intends none 
ſhall be ſought for, but in a friendly manner. Again; “ By the Law 
ce poſitive, (ſays he,) every Act is prohibited, whereby Juſtice to either 
cc party may be obſtructed, or an Injury done. For which he cites 
te the Inſlitutes, L. I. Tit. 1. $+ 3. Juris præcepta hec ſunt, honeffe vi- 
ce vere, alterum non lædere, ſuum cuique tribuere; The Precepts of Law 
« (as Juſtinian here repreſents them,) are, To live honefily, To hurt no 
ce body, and To do Juſtice to all. But in Duels, it may happen that 
« Juſtice is not done; and He that has the better Cauſe may have the 
ce misfortune to fall before his Adverſary, for want of ſtrength or skill, 
« or by the mere uncertainty of Events: And therefore Duelling muſt 
© be underſtood as prohibited by Law, which would not have Inno- 
« cence to ſuffer, or any Injuſtice to prevail. He might have obſery- 
ed too, that it is expreſſly againſt Juſtinians ſecond Precept, Alterum non 
ledere, as well as againſt the whole tenor of Law and Jullice in general. 

'I will add farther, that the Civil Law determines, what I hinted 
before when I ſpoke of Common Equity, that no Man ſhall be Judge 
0 Cov. L. 3. Tir. 5. xe in his own Cauſe. Generali Lege decernimus (f), Ne- 
7 &c. |. unic. mini ſibi eſſe Judicem; vel Jus fibi dicere debere: in 
re enim proprid iniquum admodum eſt, alicui licentiam tribuere Sententiæ. 
By parity of reaſon here alſo Duelling is forbid ; the Duellers apparent- 
ly undertaking to do themſelves Juſtice, and to decide their own Cauſe, 
without applying to any third Perſon authorized to judge berwixt them. 

Ir ſomething yet more expreſs and full be required, we will look in- 

| (4) Avra, Coll. 6. Tir. 14. to Juſtinians Authentic de Armis (g). This Novel, 
De an Naw be, is indeed againſt the making of Arms, by private 
workmen, not employed by * Government: but he declares (in the 
Preamble) the reaſon of his Law to be, © to preſerve all his Subjects 
© unhurt; and prevent thoſe Fightings, which people preſume upon of 
« their own heads, in purſuit of their own perſonal Quarrels, and where- 
« by they do a great deal of miſchief one to another. The Latin runs 
thus: Studemus omnes Subjeos noſtros, quorum regimen credidit nobis Deus, 
illæ ſos & fine Calumnid cuſtodire; & inhibere Bella, que, per ſuam Con- 
ſiderationem ſuſcipientes, adverſus alterutros operantur Dolores. &c. And 
in a Clauſe afterwards, in the body of the Law, (Cap. 3.) it is de- 
clared, Licentia penitùs nulli dabitur, neque Civitates inhabitantibus pri- 
vatis, neque Villas incolentibus Ruſticis, Armis uti adverſus alterutros, 
neceſque preſumere. © That it ſhall not be lawful for any private Men, 
ce whether in Cities or Villages, to make uſe of Arms againſt each 
ce other, and preſume upon ſuch Slaughters as uſually follow thence. 
I think this will do the Duellers buſineſs, as to the Authority of the 
Civil Law. And therefore, here I will leave it; without entring up- 
(% cafe, de Monom, On the two Objections raiſed by Turrecremata and 
Track. II. S. 1. qu. 4. n. 4. Major, (5) (the one from ff. Ad Leg. Aquil, l. 7 
§. 4. Si quis in Colluctatione; the other from Fzup. L. 2. Tit, 27. De 
Pace 
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Sace. tenendd l. Fredericus. g. Si quit Homintm::)\\ becauſe they are no- 
thing: to the purpoſe; and ſeem only to have been ſtarted for the vaif 
pleature of anſwering them, as Turrecremata, Major, and Caraffai. do: 
Wx are next to enquire, how the Gothic, and other Governments 
that ſucceeded to the Roman, bore with, or would have born with 
Duels ofthis kind. 1 ho wovib 10 0 bo 5 
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AND with them, whatever Allowance: was made to Combats of $. I. Sat 
Trial, or Purgation, (which were fought in public, and by the Afſign- | 
ment of Courts,) there was none at all given to private Duels of Re- | 


wenge: for in order to prevent them, care was taken to Ar legal 


and Judicial Satisfattions, by Fine, or other Li 
fronts as might occaſion them; and with 1 
Honour was to reſt contented. F; 


= 


uniſhment, 
cle the injured” perſon's 


or ſuch At- 


Amongſt the W ISIGOTHS, 


It was a Law of Chindaſuindus, (i) chat He who firſt 
drew his Sword againſt another, in Anger, tho he 
gave no wound, or made no Pals, ſhould pay Ten 


And Receſuindus decreed, (k) that for giving a Box 
on the Ear, or a Blow on the Face, with e open 
Hand, the Aſſailant ſhould undergo Ten Laſhes : for 
a puſh or blow with the Fiſt, or for a Nich, Tuenty: 
for firiking upon the Head, [with a Cane, ſuppoſe, 
pon, ] tho no blood followed, Thirty. So' 
\ in dhe LomBanD Laws, 
There are Eines ſet, not only for Blows (I), bar al- 
ſo for reproachful words (m); as for calling a Man 


Coward, or Contented Cuckold ; (the word Arga (n) ſig- 
nifies both: ) And for this, the Fine was Twelve 


(i) LL. g. L. VI. Ir. 


4. 1. 6. Ille qui prior contra 
2 iratus eduxerit Gla- 
dium. quamlibet non percuſ- 
ſerit, X taten Solidos el quem 


, percutere voluit, pro præſum- 


Shillings to that other, for his Preſumption only. 


tone” ſoli, dare cagendus 
eſt. [Lindenbr p. 131.] 


(*) Thid, J. 3. — Pro Alapa, 


X flagella; pro pugno vel 
calce, XX; pro percuſſione 


in Capite, ſi ſine ſanguine fu- 


erit, XXX. Up. 129. ] 


or any ſuch wea- 


(1) LL Longobard. L. I. Tit. 
6. c. 7. [Lindenbr. p. 520. 
(mn) Ibid. Tit. 5. c. 1. [p. 
518. | | 
(n) Du Freſue Gloſſar. v. 
Arga. col. 319. 


Shillings. What farther care was taken amongſt them, to make up pri- 


vate 


Quarrels, and thereby to prevent Duels and Bloodſhed, by the 


Conſtitutions of Charlemaigne as K. of Lombardy, L. I. Tit. 3 7. c. 1, 2.] 
J reſerve, till we meet with them in his Capitulars, for the Government 


of his Franks alſo. But I will add here the Law 
of Lotharius to the ſame purpoſe, (o) made for the 
Lombards : Thar ſuch as were convict of being giv- 
en to Diſcord and Contention, and not keeping 
the Peace, ſhould be bound in Sureties to appear 
at the Palace, and the King with his Council would 
conſider how to deal with them, 


By the SAL1c Laws, 


Eines were ſet for Blows, () Tit. 19. [Wend. Tit. 


I. I. col. 294.Wendelin. p. 15, 


20.] And for reproachful words, or abuſive Names 
7 Tit. 3 2. * end. Tit. 3 3. As 12 calling a Man 
f | 8 c 


(o) LL. Longob. L. I. Tir. 
37. c. 3. De his qui diſcor- 
diis & ee ſtudere 
ſolent, & in pace vivere no- 


luerint, & inde convicti fue- 


rint, — ut per Fidejuſſores ad 
noſtrum Palatium veniant, & 
ibi cum noſtris fidelibus con- 
ſideremus, quid de talibus Ho- 
minibus faciendum fits ¶ Lin- 
denbrog. p. 585.] _ 


Y Lindenby. p. 322. Balux. 


; (4 Lindenbr. p- 328, Ba- 
luz. T. I. col. 302, 303. 
Wendelin. p. 23. 
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Man, who had broke his Word, or by 2 \ 
ed another,) an hundred and twenty Denarii, or Three Shillings: for 


4 4 | a | | ; yy 
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LL c * 
5 * 
* 
T I * 
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* Du Freſue, Gloſſ. Vulpecula, : (by which * they underſtood ; a perfidiout 


ſome baſe ſubtlety over- reach . 


* of 
* 
o 


4 > 
— 


calling him Hare, (or Coward,) two hundred and furty Denari, t 
Six Shillings: for giving him the Lye, Six hundred Penarii, or Fifs 
teen Shillings: and ſo for divers other Reproaches, in proportion, ac- 


cording to the judgm 


(r) Lindenbrog. p. 271. 

(s) EINER Spatham 
aut Semiſpathium eduxerit 
ad percutiendum alterum, & 
non percuſſerit, inferat Mul- 
ctæ nomine Sol. XII. [p. 
282. ] | 

(t) Baluz. Tom. I. col. 29. 
Lind. p. 450. | 

(a) Balux. ib. 73. Lind. p. 
35 

(w) Baluz. ib. 107. Lind. 


p. 4. 
(x) Lindenòr. p. 474. 
(y) 16id. p. 482. 


ent of thoſe times. 
By the BURGUNDIAN allo, 


(Yr) It. 5. & alibi, 


for Blows. And Tit. 37. (s) it was provided, that 
whoſoever ſhould draw a Sword or Dagger for the 
purpoſe, tho he made no Attempt with it, ſhould 
pay Twelve Shillings. By the RipuaRIan, () Br. 


1. the ALAMANNIC, () Tit. 5 9. and 


the BAv a- 


RIAN Laws, (w) Tit. 3. for Blows given. The like 


by 
ANGL1 and WERINI 0), Tit. 2. 
To theſe we may now add the preventive Laws of 


thoſe of the SAXONs, (x) Cap. 1. and of the 


2 


CHARLES 


the Great, for making up Family Quarrels and Animoſities, both a- 


mong his FRANKs and Lombards. 


(z) Capit. A. D. 779. c. 
22. Si quis pro Faidã preti- 
um recipere non vult, tunc 
ad nos ſit tranſmiſſus, & nos 
eum dirigemus ubi damnum 


minimeè poſſit facere. Simili 


modo & qui pro Faida pre- 


cc 
cc 
cc 
cc 


tium folvere noluerit, nec 


eee exinde facere, in ta- 
i loco eum mittere volumus, 


ut pro eodem majus damnum 


non creſcat. [ Balux. I. 198. 


(a) Capit. II. A. D. 805. c. 
5. De Armis infra patriam 
non portandis, c. Si fai- 
doſus quis ſit, diſcutiatur tune 
quis è duobus contrarius fit 
ut pacati ſint; & * 
tur ad Pacem, etiamſi nolue- 
rint. Et ſi aliter pacificari 
nolunt, adducantur in no- 
ſtram præſentiam. Et ſi ali- 
quis poſt pacificationem al- 
terum occiderit, componat 


illum, & manum quam per- 


5. 11. Puniſh- 
ment. 


juravit perdat, & inſuper Ban- 
num Dominicum ſolvat. Ba- 


lux. I. 424.] 


cc compound 


lo 


ing 


cc 


cc 


cc 


cc 


cc 


for the Lif 
cc Pay the uſual Fine beſide to the Crown, By what is here ſaid, of 
the perjured Hand, it appears, that when they were brought to 


IN another thus. (a) © Againſt bearin 


Ix one of them he ſpeaks thus. (2) © Whoſo- 
ever will not accept pecuniary Satisfaction upon 
the Quarrel, let him be ſent to Us; and we will take 
care to diſpoſe of him, where he ſhall not be 
capable of doing Miſchief, In like manner, he 
that refuſes to pay ſuch Satisfaction, and will not 
do juſtice, ſhall be placed by us where no far- 
ther Miſchief may enſue upon it. 

Arms, [or 
purſuing private Hoſtilities] within their Coun- 
try; le is provided,] that where ſuch Enmities 
prevail, Enquiry ſhall be made, which of the 
two Parties it is that refuſes to be reconciled ; 
and they ſhall be bound to the Peace, whether 
willing or unwilling. If they ſubmit not other- 
wiſe, tet them be brought before Us. And if 
after Pacification the one kills the other, he fhall 
e of that Man, ſhall loſe his perjured Hand, and 


a Pacification by Authority, both Parties were ſworn to it. 4} 
SUcH Duels, (if ſuch there were as we are Writing of,) ending in 
the Death of either Party, were doubtleſs puniſhed as Murder in the 


Survivor, by 


(% LL: trifgoth. . 
Tit. 5.1. 11. Omnis Homo, 


ſi voluntate, non Caſu, occi- 


The Laws of the Wis1coTtHs. 


Whoſoever (b) kills a Man A and not by 
mere chance, (lay they,) let him 


uffer as for Mu- 
| 755 
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ec der. And how that was, we ſee in the next Law derit Hominem, pro Hoi 
to this; They were to dye for it. And fo it ſhould IN "5 A 
ſeem to be, tho upon a ſudden Quarrel: for the Law firſt cited is 
without any reſtriction, but in favour of what we call Chance-medley ; 
and all the reſt of their Laws that concern Murder, fo far as I can 


find, have no Exception that may in the leaſt indulge ſuch ſudden 


Quarrels as end in Fighting and Death. 


Now as Killing in a Duel would have been judged as truly Mur- 
der, by theſe Laws, as any Aſſaſſination could; ſo the Acceſſories to, 
or Adviſers and Abettors of a Duel, would by the like Conſtruction 
have been puniſhable, tho not with the ſame ſeverity as the Principal. 


For they determine thus. (c) * Thoſe who are found 
ce to have adviſed, [or excited] them to it, (ſpeak- 
« ing of Murderers,) tho' themſelves did not give 
c A Wound, ſhall, for their wicked Counſel, receive 
ce two hundred Laſhes publickly, have their Heads 
«« Shawen, and pay fifty Shillings to the neareſt of 
& kin to the Perſon Slain; and if not able to 
ce pay, be delivered up to them in perpetual Ser- 
cc wmitude. 

THESE following Laws alſo amongſt 
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(c) Ibid. I. 12. in fin. Illi 
qui cum eis conſilium habu- 
iſſe reperiuntur, quamvis non 
percuſſerint, propter iniquum 
tamen Conſilium 200 flagel- 
lorum ictus publice extenſi, 
& Decalvationis fœditatem 
paſſuri ſint; atque inſuper 
proximis occiſi parentibus 50 
Solidos componere compel- 
lantur; aut fi non habuerint 


unde com ponant, perenniter 


ſervituri tradantur. 


[16id, p. 
136. ] | 


May be applicable to our purpoſe, as prohibiting or puniſhing ſuch 
Murder as that in Duels would have been accounted. 


We read as follows. © Let no Slaughters be com- 
c mitted in our Country, either in the way of Re- 
ce enge, or for Avarice, or in Robberies. If any 
ce ſuch be, let chem be puniſhed by our Judges, 
« according to Law, — to our Commandment. 
«: And let no Man be Slain, but by due Sentence and 
ec Rxecutim of Lo. 

IN another, of the Emp. Lewis the Pious, A. D. 
$19. it is determined thus: (e) That whoſoever 
ſhould kill a Man, either upon à ſlight provocation, 
or without provocation at all ſhould pay the Were- 
gild of the Perſon ſlain to his Relations; and alſo 
be ſent into Baniſbment during the Sovereign's plea- 
fare ; but without Confiſcation of Eſtate. I leave 


IN a Capitular of Charlemaigne (d), A. D. 789. (d) Cabit. I. b. Ami. e. 65. 


Item, ut Homicidia infra Pa- 
triam, — nec causi Ultionis, 
nec Ayaritiz, nec latrocinan- 
di, non fiant. Et ubicunque 
inventa fuerint, a Judicibus 
noftris ſecundum Legem cx 
noſtro mandato vindicentur. 
Et non occidatur Homo, niſi 
Lege jubente. [ Balux. T. 1. 
col. 236. Goldaſt. T's 3. p. 
130. | 


(e) Capit. I. h. Anni, c. 7. 
Quicunque Hominem, aut ex 
levi causa, aut fine causd in- 
terfecerit, Wirgildum ejus his 
ad quos ille pertinet compo- 


nat. Ipſe vero, propter ta- 


lem præſumptionem, in Exi- 
liam mittatur ad quantum 
tempus nobis placuerit. Res 
tamen ſuas non amittat, ¶ Ba- 
lux. T. I. col. 600] 

* 


it to be conſidered, whether moſt of the Duels that happen, are not 
upon very ſlight Provocations; ſuch as a Wiſe Man would be aſhamed 
of in cool Blood, and a Man of any Temper would eaſily put up. 


Amongſt the ENGLISH SAXONS, 


We have a Statute of K. Ina, wherein it was or- 
dained, that (F) if any perſon _— within the 
TY 


2 


(f) LL. Ine R. c. 6. Si 


is in Regis Domo pugnet, 
D omnem ſuam on 


Verge 
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proportion, if O pportunity and other Conveniences had enable 


Of DEI II. Tir. X. 
ditatem; & in Regis fit ur. Verge of the Palace, he ſhould loſe his whole E- 


bitrio, poſſideat vitam, an non 


. poſſideat. Si quis in Templo ſtate, and be at the King's mercy for Life or Death: 
gnet, 120 Sol. mulctetur, © | * N 
Les alios 60 emendet pro Wi. If in a Church, the penalty was an hundred and 


nd Pot cy fr, Twenty Shillings, | to the King, I ſuppoſe: and 
en. . Pak, p. 16. Brompton adds Sixty more, by way of Fine; proba- 
Brompton. p. 767.4 bly, to the Biſhop; for ſuch, according to Somner, 
was the Vita Epiſcopi, as the larger Summ vas the uſual Fine to the 
Crown.] And tho' the Fight was in the open Fields, the Wita, or Pe- 
nalty ſhould be an hundred and twenty Shillings. This laſt reaches ſtrong- 


ly to the common caſe of Duels, 


(x) S quis in Regis Urbe, IN the Conſtitutions of Athelred, A. D. 1008. 
vel in vicinia cjus pugnet We have this: (g) That whoſoever fought within 


vitam ſuam perdat, niſi Rex 


ei permittere velit, ut Capi- the City where the King reſided, or in the Neigh- 


. or in 9 
bleere poi, (Wilkins, p. bourhood thereof, ſhould dye for it, unleſs the King 


cabs would accept of his Weregild to redeem his Life. 


Ir may be obſerved, that theſe two Laws ſpeak of fighting, whether 


either Party were flain, or not. 


I MUST acknowledge, there has been but Jude that I thought 
worth the while to produce from Antiquity upon this laſt Title, and 
ſome of the preceding ones: but I was unwilling wholly to _ 


chem; becauſe they entered into the general Scheme I propoſed in 


Print ſome years ago; and would have made a reaſonable Figure in 

7 mew 
take in the modern, as well as ancient Laws, upon the Heads that have 
been conſidered in this' work, which was at firſt intended. 


Mar God have the Glory, and the Public ſome Benefit from whar 


I have been able to do: May the Government be excited hereby to 


improve their Laws againſt Profaneneſs and Immorality ; and others re- 
ceive a Spirit and Encouragement to put ſuch Laws in vigorous Execu- 
tion; that there may be no ſuch thing to endanger gur Country, or 


diſgrace it, as Vice unpuniſhed and prevailing. © 


A GLOS 


So wi 


Or Explication of Words and Terms; including 
an Account of the ſeveral Codes, or Bodies of 
Laws of the middle Apes; with the Situation 
of Countries and People whoſe Cuſtoms are 
cited in this Work. 


N. B. Such words &c. as are ſufficiently explained in the Book its ſelf, have only 
a reference to the Page where the Explication may be found. 


A. 


A BOLITION, in the Civil Law; is the extinction of a Crime 


by the Court's giving leave to drop the Proſecution depending. 
Adſcriptitii Glebe 3 vid. p. 298. and in the next page here, v. Aldius. 
ALAMANNIC Laws. The Alamanni were Inhabitants of the Dutchy 
of Schwaben, or Suabia, in Germany. Baudrand. Lexic. Geogr.] And 
from the cuſtoms of their Country, theſe Laws were firſt drawn u 
for them in writing by Thierry K. of Auſtraſia, (Son of Clouis the 
Great, K. of France, who had ſubdued them, ) about the year of our 
Lord 512, at Chaalons; adding, abrogating, or changing as he ſaw 
fir. But they were afterwards reviſed by Clotaire II; and with great 
Alterations for the better, reviſed again by Dagobert I, King of 
France, (the Son of Clotaire,) A. D. 630. [Herold. in Pref. ad LL. 
Salic. Spelman. Du Freſne. Balux. Tom. I. col. 26 J 


- \ 


Aldius, Aldia ; the fame with Litus, Lita; only that the former Terms 


were uſed in Italy, the latter in France and Germany. They were a fort of 
Servants; but peculiar, and diſtinguiſhed from Slaves ; as of better 
Rank, and higher Eſtimation if any of them were killed, maimed, or o- 
cherwiſe injured. ¶ Du Freſne. | Their condition is deſcribed in general, 
as betwixt that of an abſolute Freeman and a Slave; and that what dif- 
ference there is betwixt a Nobleman, or Gentleman, and an ordinary 
Freeman, the ſame is in the caſe of an Aldius or Litus and a Slave. 
[ Wendel.) But ſtill we are at a loſs for a more particular Idea of 
this ſort of Servants. Spelman repreſents the Litus as an hired Ser- 
vant ; | videtur eſſe Servus dedititius, utpote qui ſe pretio mancipa- 
it.] And this, I acknowledge, pleaſed me ſo well, that in ſome 
places of this work, 1 have ſo rendered Aldius and Lita : nor am 


I ſtill ſatified, but that there may be ſuch an Analogy in their 


Condition to Hired Servants amongſt us, as may anſwer an Engliſh 


Reader's purpoſe in judging of thoſe Laws. But it is not exact 
ſtill. The Lombard Laws, in one place, [L. I. Tit. 30. c. F.] ex- 
lain Aldia, by a Servant Maid whoſe Mother was a Free woman, tho 
het Father (probably) a Slave. Du Freſne deſcribes an Aldius, as a 
Freed-man who yet ſerves his Patron; A Freed-man, made ſowith a Reſerve, 

* | or 


-z 
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Tut GLOSSARY. 
or Impoſition of certain Services. A Litus, (who, as was faid at firſt; 
is of the ſame import with Aldius,) as Colonus adſcriptitius Glebe, 
qui in publicis ut privatis Fiſcis ſeu prediis degit. Adſeriptitius Gle- 
be being 2 Roman Term, we mult ſee what the Romans meant by 
it: and They, as Cujacius tells us, meant one confined to the Culture 
of a particular Farm, but in the Quality of a Servant; ſo that, what- 
ever he had, was in property his Lord's: and ſuch a Colonus was ſo 
tied to the Farm, that if that Eſtate were alienated, the property of 
him went along with it. Vendelin gives us a Notion ſomething dif- 
ferent, upon the word Litus: © That thoſe of the People whom a Con- 
cc querour ſuffered to live where they were, allowing them their little 
« Fields and the meaner ſort of Farms, (while the better, it's likely, 
were divided among their Souldiers, and the owners of them enſla- 
ved,) * but with a reſerve of Service at Command, and certain yearly 
ce Præſlations, (a Rent in one kind or other,) were called Liti. And 
he makes a Parallel of the Gibeonites under the Iſraelites, and the 
Helotes under the Spartans. But he farther tells us, that theſe Liti 
or Lidi, were of the Number of thoſe Servants, whom Tacitus de- 
ſcribes among the Germans in his time. Let us look therefore in- 
to that Paſſage of Tacitus, De Moribus Germanor. c. 25. Servis, non 
in noſtrum morem deſcriptis per familiam in Miniſteriis utuntur. Suam 
quiſque ſedem, ſuos Penates regit. Frumenti modum Dominus, aut Pe- 
coris, aut v ſtis, ut Colono injungit : & Servus haftenus paret. — Li- 
berti non multum ſupra Servos ſunt. © They don't uſe their Servants, 
« as we do ours, in domeſtic or Family Offices: Each of them 
c has his own Cottage, and governs his own Houſhold. The 
«« Maſter, or Lord, impoſes upon him an annual] Tribute, 
« of ſo much Corn, or Cattle, or home-wrought Cloathing, as 
c upon a Tenant; and the other ſubmits to it. The condition of 
ce a Freed-man is not much ſuperior to ſuch a Servant. By this 
one would think, the Aldius or Litus was little worſe than an or- 
dinary Tenant among us: but they ſeem (by what Wendelin refers 
to in the Salic Laws, Tit. 30.) to have owed a perſonal Service too; 
as following their Lord to the Wars. I have given the beſt Light 
can upon this matter; tho no clear and uniform Deſcription can be 
made from it. I leave our Lawyers to judge, how near it came to 
Tenure in Villenage, or any other Tenure known amongſt our ſelves. 
{Du Freſne. Spelm. Gloſſ. Wendelini Gloſſ. ad LL. Salicas.] 
Aldiones; tho ſometimes uſed for Aldii, were properly their Sons or 
Children. | Spelman.) mer 
Allodium; A Man's own Land exc. which he poſſeſſeth merely in his 
own Right; without acknowledgment of any Service- or payment of 
any Rent to another. [Cowell.] 
Amobyr ; (in the Welſh Laws;) vid. p. 47. © | 
Anagriph ; (Lombard Laws) from Ana, ſola, or ſingularis, & Grip, or 
Griff, compreſſio; the Compreſſion, or Enjoyment of a ſingle Wo- 
man, whether Maid or Widow. | Spelm.] _ 


Ancilla 3 
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better Condition: but when, oppoſed to Tits, is more properk I 
Ancilla de Genetio; vid. Gyneceum, + (ts oy nn fo 
Ancilla Originaria; vid. Origmarins, \ ) 0 0 07 Ot 


Ancilla roficans; vid. p. 33. (Brien Laws) Vage: 
Ancilla veſtiaria ; vid. p- 171. (Alam. Laws.) 2905 b Man 310 14 


ANGLIORUM & WERINORUM' Leger. The Anghi were the Inhabi- 
tants of Thuringia, (or rather Miſnia, if with Du Freſne's Geographers 


we place Oy PO the Elbe,) 1 1 5 Sarony: arid from à Co- 
Tony of chis People, among the reſt of our Saxon Invaders, we re- 
ceived the name of Anglia, or England. The Varini are placed by 
Baudrand, &c. in the Dutchy of Meltſenburg, about Roſfoch, upon 
che River Warne. But this is at a great diſtance from the Country 
which now bears the name of Thuringia: whereas the Anglii and 
the Werini ſeem, by the Conjunction of their Laws to have been 
contiguous in their Situation. Spelman perhaps may ſolve this, where 
he fays, v. Lex Saxonum,] that the ancient Saxons of Germany, were 
(in general) called Thuringi: and if ſo, Thuringia may be extended, 
in thoſe early times, as far as Sax-Lawenburg; which does indeed 
border upon Mecklenburg, and is upon the Elbe too. However this 
be, theſe Laws are ſaid to have been the ſame, by which our En- 
gliſo Anceſtors were governed before they came hither; and they 
were afterwards confirmed to thoſe they left behind them by the Emp. 

Carles the Great. [Du Freſne. Baudrand. Spelman i 

Aus & Ignis Interdittio; (Civil Law.) vid. p. 16 2. 

Bannum Regis, Bannum Dominicum; A ſtated Fine payable to the Lord, 
or to the Crown, for breach of the Laws; i. e. of any public Edict: 
for Bannum, in its primary uſe and ſignification, was a Statute, Law, 
or Edict publickly proclaimed; and 328 thence came to be appli- 
ed to the Penalty for contempt of ſuch an Edict. The word fre- 

quently occurs in the Laws of Charlemaigne, and his Succeſſors; and 
we meet with it alſo in the German-Saxon, and Frifian. Du Fre ſue.] 

Baſilica, or Baſilicon; Baowxar Libri. The Code of Laws uſed in the 

Eaſtern Chriſtian Empire; divided into ſixty Books; and compiled 1 
out of Fuſtinian's Inſtitutions, Digeſt, Code, and Novels, and 
the Edicts of the Emperours after him, with ſuch Alterations and Ad- 

- ditions as were thought proper. This work was begun by the Emp. | 
Baſilius Macedo; but finiſhed and publiſhed by his Son Leo Philoſophus, i [| 

about the Year 886; reviſed again, and the laſt hand put to it, by | y 

- Coliflantine VIII. Poyphyrogenitus, the Son of Leo. ¶ Notitia Fur. vet. 
reliquiar. Corp. Jur. Civ. præfixa, Edit. Van Leeuwen. | x 

BAVARIAN Laws. Theſe were drawn up in writing for that Peo- 

ple, out of their ancient cuſtoms, (lo far as was conſiſtent with Chri- 

| thanity,) with proper Additions and Alterations, by K. Thierry, A. D. 

$12 at the fame time that he drew up the Alamannic, &c. But a 


reviſal 


| 
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reviſal of them was begun by Childebert II, K. of Auſtraſia fia {who 
died A. D. 5955) and ſhed. by his Sulig Clotaire II, K. 4 France 
(who died A. D. 628.) This Reviſal however was not ſo compleat, 
as to prevent another by Dagobert I, (che Son of Cloraire, ) in che 
ſecond year of his Reign, (ſays Baluzius,) A. D. 630; wherein he 
corrected and amended them to great advantage. But the Decre- 
tum of Tafflo, D. of Bavaria, A. D. 772, was afterwards. added 
to them; and ſome few other Articles by Charles the Great. [Du 
Fre ſne. Selm. Baluz. Tom. I. col. 26704 
Bort magad, (Friſian Laws 3) wid. p. 32. Margent. e is a e 
and Bort, or Bord, the ſame as Domus in the old Saxon Language. 
[ Spelm. Du Freſne. 

BUR GUN DIAN Laws; e called Lex Gundebada, Gundebal- 
da, &c. from the Kinbos of them, Gundebald K. of Burgundy; who, 
as the Preamble certifies, drew them up and publiſhed. them ” 29th, 
of March, in the ſecond year of his Reign; but when that was, is 
ſtill a Queſtion. He —_ upon the Succeſſion of Burgundy, in 
Conjunction with his three Brothers, A. D. 473, ſays Collier: but 
in this State of things, his Authority was hardly great enough to 
impoſe Laws upon the whole Country. In 477, according to Me- 
⁊eray, He and his next Brother deſtroyed the two younger, and 
ſhared all Burgundy betwixt them: but whether 7his Partition would 
give him Authority enough I doubt. In 501, he got rid of his 
ſecond Brother alſo; and thereby remained ſole King, to his Death, 
which happened A. D. 516. I am inclined to believe he began the 
Account of his Reign ew the Year 501; and then the date of his 
Laws will fall A. D. 503: but if earlier, it muſt be either 475, 


or 479. 


Go 


Calumnia, Calumniari, (Civil Law.) vid. p. 104. 
In Capillo; (Feudal and Lombard Laws;) A young Woman unmarried, 
abs, ing in her Pathet's or Drockir's houſes; Dellach wireuled 
to go with their Hair looſe, and hanging down behind ; whereas 
married Women either tied it up in Knots, or wore Headclochs 
alſo. [Du Freſue. Spelman.) 
capitale, o far as the Laws in this work are concerned, is beſt deſcrib- 
ed by Wendelin ; The principal thing demanded, or the value of it: 
as of things fold, taken away, "Rollen, corrupted, or deſtroyed : 
when ſuch a thing cannot be reſtored, the value of it is ſignified 
by Capitale. So we ſometimes find it uſed for the Weregild, and in 
general for Damages. |Wendelim. Du Frefne.| 
Ceorliſcus, Ceorlus, Ceorlman 5 A Country Fellow, a Churl. Sommer.] 
Childwite 3 (Engl. Sax.) vid. p. 33. The cuſtom is ſtill continued in 
the Mannor of Writtle in Eſſex (or was when Cowell wrote ;) that the 
reputed Father of a Baſtard is to pay as a Fine to the Lord 3s 4d, 
and under the very Name of Childwwite. | Cowell. Coke's Inft.] 
Cingulum amittere. _—— ſigniftes Dignity, Magiltracy, or FR; 
an 


1 GLOSSARY. 


and therefore; to loſ⸗ this; is 0 be degtaded, or deprived, of t power 
and 1 Du Fyeſue.]! ach yd yo bu 1270/2166 


Waere d Pairiaf Sticks: nt dien An gerade Aale 
e the middle A 4 for a Priſon. [De Bee ey 4 8 


** . wp. 299. ads, or | 6 chin ach 31 2% att 104 
vriptiones; (Civil Law z) Bonds, or Obligat 8 ande Hand, 
9 * Performance of Contracts. — * ai? i 
Cottiones, Caciones.; Vagabond Rogues, Cheat nd Pilfeeers (Ds Brefne. ] 
CRotoNa3z/(tillCrotone;)- A. Ciry of Iraly, in, the farther! Calabria, 
upon the Ionian Sea, about 6 miles from Cape delle Colonne. { Bauland. 
CUMANS3 Inhabitants of Cume, now Foia novaz..a:Ciry, of _ in 
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the leſſer Aſia, upon the Gulf of Sm ee Baudrand.] 
Curtis cer the Court, 1 the 1 s P ba! or ae ann 
OY P * VE [4 


wt | 


Defen je Gronatis, Was a FOR of yy ths Ie hay 
port the public Cauſes and Intereſts of the City. He was bbs 
Votes of the Citizens : and v Was alſo to look Ander r Diſcipline; Ab p 
the Inſolence of the Commonalty, or inferiour Officers ; | prötect the 
Seamen, and Merchants ; hear the complaints of injured Perſons, and 
ſollicit their Relief. (Os Freſne.] | ag * 
Defenſor Ecclefie, was in like manner to Habe a vigilant Eye to the good 
Order and Intereſts of the Church he belonged to. He was ſomething 


in the nature of o our - ing ; but not e for he was a 
lometinies choſen Gut 


$4 © 4% 


above, 4s 1 id. Ke, de ra Grec. Parte I. 5 338. Kl 2 11 
Thus Wendelin and He are pretty near agreed = the value of the 
Roman Penny. And yet the common Computation, of it, is at 74 +. 
I believe both Accounts are true, with reſpect to different times, and 
1 think Dr. Kennet has well reconciled them, thus. 
The old Roman Denarius, duting the Commonwealth, 1 | 
weigh'd the 7th. part of an Ounce; in value, of our Money, 4 5. * 
But the new Denariut, which came up in the time of) 
Claudius, or a little before, (and by which Compuanion 
are generally made,) weighed exactly an Attic Drachm 
(the Greek writers treating the one and che othet as equi | 


valent ;) worth in, our Money, 
Kennet's Rom. Anti . c. alt. 
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Denarins (Salicur z) a ſilver Coin: 40 cf them to the N rd 
 Wendelin plainly ſhews the Penny to have dear | 
6 Gt cont. $ 10k cov 5lbbinn. 5 


be at 55 an Ounce, a Dram (the 8th part of it,) being 7d 4:-the) 
And thus, I ſuppoſe, it continued, till 'Lewis the Pjons reduced 
their Shilling from 40 Pence to 12: and then, tho the Shilling 
was lowered, the Penny muſt be doubled; according to Du Freſues 
Denarius (Saxonicus;) the Engliſh-Saxom Penny; according tog F 
Lambard ſays, that the 240 pence, which made a Saxon pound, will 


make 720 of ours; | that is, juſt three times as much. l 
Deportation, was an uſual Roman puniſhment; and ſtiled Capital, becauſe 


the Law. [F. De Interdittis, &c. J. 18.] The ſtricteſt fort of it, was 


ther make a Will, nor enjoy a Legacy, nor male over in Truſt „ Hor 


Dilatura, or Delatura, has ſeveral ſignifications in the Laws of the mid- 


Donatio ante Nuptias, or propter Nuptias, or Sponſalitia, were, in ge- 


to him reciprocally, upon Eſpouſals, or in proſpect of Marriage. 


Tis GLOSSARY 


over and over by the Computations in their Lats. 


7 gag: ; 
14. . 


For he ſays it was the part of a Dram of Silvet: ſo that if Silver: 
Salic Penny (the fifth part of a Dram, ) muſt be 1d. . 


Author, who makes it ; 


The 20 part of an Ounce; which (at 5s per Ounce) is z d. 


Sonmer, and Lambard, was of our Money 


1 


it deprived a Man of all the Privileges of a Roman Citizen. It 
was a perpetual Baniſhment : A r is always perpetual, fays 


to ſome remote Iſland, where he was to ſpend his Days; and if he 
went out of it, he was to ſuffer Death. [F* De pents. J. 4.] The 
perſon under Sentence was put on board a Ship, in Chains, and 
certain public Officers ſent with him, to ſee him landed where he 
was to be. | Calv. Lexic. Furid.] He immediately loſt his Citizen- 
ſhip of Rome, (or in other terms, his Civil Freedom;) and could nei- 


have any Advantage by the Laws of his Country, nor appoint his Heir : 
if he gained any thing, duri his Exile, by Donation, Merchandiſe, 
or otherwiſe, (for he retained ſtill his natural Rights, fo that he 
might buy and fell, let out, hire, exchange, take Uſe-money, Ge.) 
the public Treaſury was his Heir. | ff. De legatis & fidei- commiſſis. 
L. 32. I. 1. f. 4. F. De Bonis Damnatorum. |. 7. $. 5. ﬀ. De Inter- 
diff. 8c, l. 15. Calo. Lexic. Tur. ne 


dle Ages. Spelman, and ſome others, would have it the Reward due 
to an Informer. Perhaps it may be fo, in ſome of our Saxon Laws: 
but in the Salic, (whence only, I think, we have had occaſion to 
cite it here,) the word is better explained by Wendelin, to ſignify 
the Cofts of a Suit or Proſecution ; as Capitale does the principal Va- 
lue of the Cauſe, the thing it ſelf in queſtion, or the Damages. 
Dilatura may be derived from Dilatio; becauſe the regular Proceed- 
ings in Courts of Juſtice take up time, and that Delay is expen- 
five to the Plantiff or Proſecutor 3 theſe Expences therefore, ob di- 
lationem, are to be paid him by the perſon caſt or convict. 


neral, the Preſents made by the Man to the Woman, and by her 


Theſe 


T. H G OSS ART. 80 
Theſe might be increaſed after Marriage; or originally given then : 
but what was given before Marriage, was ſtrictly Sponſalitium, & 
' ante Nuptias; what was after, propter Nuptias, Calv. Lexic. Fur. 
But more properly, Donatio, ante or propter Nuptias, was a Joynture, 
ſettled by the Man upon the Woman, in conſidetation of Marriage, 
and as a Security for her Portion. In this ſhe had a Property, (but 
not the growing profits of it, as her Husband had of the Portion, ) 
during the continuance of the Marriage. | Dr. Wood's New Inſtit. 
of the Civil Law, p. 54, 138, 139, ec. ] The general Rule was, 
that upon Diſſolution of the Marriage by Divorce, the Portion 


went back to the Woman; or the Joynture (which was her Secu- 


riry for it) might be entred upon; and upon repaying the Por- 
tion, * was diſſolved of Courſe. But in certain Caſes, 
where either Party was Criminal, the Law made different Diſpoſi- 
tions, by way of forfeiture; as appears in this work. 
Dos, was the Woman's Portion, given to the Husband by her Pa- 
rents or Relations, in conſideration of the Marriage, (or brought 
by her in her own Right,) to ſupport the Charge of a Married 
Life. How this was Fiſpoſed of during the Marriage, or upon 
diſſolution of it by Divorce, ſee the foregoing Artic Donatio. 
If the diſſolution was by her Death, it went back, in ſtrictneſs of 


Law, to her Kindred, tho there was Iſſue living; (becauſe it was 


given toward the Charge of a Married State, and not for the E- 
ducation of Children ;) unleſs otherwiſe agreed before or after Mar- 
riage. But obſerve withall, that (whatever ſhe could call her own,) 
ſhe was not obliged to bring her whole Subſtance as a Portion to 
her Husband; but ſo much only as was agreed on; and might 
retain part of her Goods or Fortune, (which was then called Para- 
phernalia,) wherein he had no Intereſt; for ſhe might 1 of 
them without his Conſent. The Law of England is very different 
in theſe things: and particularly, with us, the Dos, or Dowry, is not 
her Portion; but the Thirds of her Husband's Eſtate, which ſhe 


may claim after his Deceaſe, if ſhe has not an equivalent Settle- 


ment by way of Joynture. [Dr. Wood. p. 5 3. 139, 140, 141.) 
Drachm (Attic;) is generally agreed to be, of our Money, — 79. 5. 
Druchte, (in the * Laws,) is a Woman Eſpouſed, but the Marriage 

not conſummated. | Spelm.] 
| E: ; 
Edictum perpetuum, Prætorum, or Hadriani; The Edicts of the Roman 

Prætors ſucceſſively, gathered into a Body, and publiſhed with a 

freſh Sanction by FO el of the Emp. Hadrian, and ſtiled in com- 
mon uſe as above. vid. p- 15. 
Euva; Law, Cuſtom, or Conſtitution. T's 1 
Exilium, Exile; (Roman Law ;) tho in the general ſenſe, it will reach the 

Caſe of Relegation, is yet uſually reſtrained to Deportation. | Calv.] 
Extra Ordinem pena, (Civil Law 3) is a er inflicted at diſcre- 

tion by the Magiſtrate, not ring fen elf down to any legal * 
| . 3 Ee 
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ed Penalty: Go chat it might be either ſoverer or miller chan the le: 


al Puniſhment, according as Circumſtances required: and might alſo 
inflicted in Caſes, where the Fact is unlaw ful, and conſequently 

in its nature puniſhable, but the Law has not determined how it ſhall 
be puniſhed. However, theſe made no obligatory precedent for the 


future; tho they might ſerve their Courts for precedents in general; 


becauſe not authorized by any expreſs Law. 
| ; F. . Or LAY $f 


Faida, a capital Fewd. A word well known amongſt che Germans, ſays 


Fa 


B. Rhenanus in Du Freſne: but we find it uſed in the Lombard, as 
well as the Frank and German Laws. It was a private Enmity, or 
open Hoſtility rather, taken up by all the Kindred of a Family, to 
revenge the Slaughter of (or other notorious Injury done to) any of 
them, by killing the injurious perſon, or any of his Family, when 
opportunity ſerved. {Du Freſne.] 
idam requirere ; vid. p. 66. 


FEUDAL Law. To what People it owes its original, is ſomewhat 
uncertain ; whether to the Germans, Franks, or Lombards, (for it pre- 


vailed amongſt all of them;) but moſt probably the firſt. The oc- 
caſion that produced it, was the warlike ſtate of Affairs among the 
Princes of thoſe times and Nations: who to oblige their great Men, 
and to have them ready with a ſufficient Force whenever they want- 
ed them, politickly gave to each an entire Country, (eſpecially up- 
on their Frontiers, ) on condition of defending it, and aiding them 
(when called) in military ſervice otherwiſe. This Tract of Land was 
to be parcelled out by the new Lord into many leſſer Eſtates, to be 
granted to each of the Soldiers that had well behaved themſelves, in 
proportion to their Rank and Merit, upon the like conditions of 
Homage, Fidelity, and military or other Services : and thus, as the 
Prince could command the chief Feudatary to ſerve him, fo could He 
call our the Vaſſals under him to attend and ſerve too; fo that there 
was always a good Body of Men ready at a little warning. Theſe 
Eſtates were Aled Feuda, Fiets ; and were a ſort of ſtanding Pen- 
ſions or Salaries to thoſe that held them, for the Services they were 
to do to their Lord; who alſo received out of them certain Tributes 
or Subſidies, and other occaſional Advantages. They were granted 
at firſt only for a time, or at pleaſure, or for Life; and were after- 
wards made hereditary, the conditions ſtill deſcending with the E- 
ſtare: but they might be forfeited upon many cauſes of Ingratitude 
or Infidelity, as appears by what we have cited in this work. The 
time when theſe Feudal Cuſtoms or Laws began, is yet more un- 
certain than where. *Tis agreed they were very ancient; and remain- 
ed in a traditionary way, till Gerardus Niger and Obertus de Orto drew 
chem up in writing, (the firſt two Books of them,) as we have them 
now, at the command of the Emp. Frederic Barbaroſſa about the 
year 1170: but the particulars in them were growing from time 
to time; and as many Princes before that Reign had made Addi- 
tions 


tas ELOSSARY — 
tions and Alterations, ſo did niany. after it. It may be thought, by 


the Date 1170, that theſe Laws fall below, the: Period which 1 pro- 


poſed ro, hop: at: bat the Antiquiry.of tris eig, ths gener 
| prevalence they had, aul die common Adoprion of them as an Ap- 
pendix to the Civil Law, have given pi liberty. of making uſe 
Boy ning ͤ Cade ata 
Fief, Feudum.] This is ſufficiently. (for our purpoſe) explained in the 
OT RET HIT TORS ITT" <2 OE 
Forbattutus ; is the Agoreſſor ſlain by a Perſon in his own Defence, or by 
others in defence of a Perſon aſſaulted : in which caſe he deſerved his 
Death, and no Compenſation was required in Law for it. [Du Freſne. 
Frea; A young Woman under the care and Authority of à Guardian. 
Freda; A Fine to the Crown for breach of the public Peace. [Dy Freſue. 


FRISIAN Laws. The Priſons poſſeſſed that part of the lower Germa- 


ny, or Belgium, which extends from the mouth of the Weſer to that 
of the Rhine; comprehending Weſt-Friſe, the Lordſhip of Groningen, 
(both under the name of Friſia Occidentalis,) and the Counties of 
Embden and Oldenburg, (called Frifia Orientalis.) Laubach is a little 
River, that ſeparates Weſt-Friſe from Groningen. | Baudrand. Sanſon. 
They had Laws given them by Harold K. of Denmark, about the 
ear of Chriſt 984. But Lindenbrog inſiſts upon it, that thoſe which 
e has inſerted in his Code, are more ancient by above two hun- 
dred years; for he ſays, the Parchment of the: Manuſcript, and the 
 euriting appear to be older than the time of Charles the Great, | Spel- 
man. Lindenbrog. in Proleg.] We 
Falfreoles. vid; p. 118. 
 Fuſtigation; a Beating with Clubs or Cudgels. 
Gaſtaldius; a Baillif of a Mannor, or Steward of an Eſtate; who ſome- 
times had Juriſdiction there, as an inferior Magiſtrate, to adminiſter 
Juſtice to the ordinary People. [Du Freſne.] 


Gyneceum, Genetium, [Tuvandion;] was properly an inner and retired Room 


in the Houſe, where the Women were kept to works of Houſewifery, 
(as ſowing, ſpinning, weaving, &&c.) and kept apart from Men. 
' [Spelman.] But it came at won to ſignify a fort of public Work- 
houſe, or Houſe of Correction for il Women, and Criminals of the 
other Sex too : for Princes and Lords of Mannors had them upon 
their Eſtates, and Men, as well as Women, were ſent to them, ac- 
cording to Du Freſne. And laſt of all, the Abuſes of theſe — 
either from the mixture of Men and Women, who were not charged 
with overmuch Virtue, or from the arbitrary Lewdneſs of the Ma- 
| ſters of them, brought them under the diſrepute of - Bawdy- Houſes, 
(as in the Lombard Laws;) and Women were put in there, to be pu- 
niſned for one luſtful Miſcarriage by a ſort of neceſſary Proſtitution. 
[Du Freſne.] But when we read (as in the Alamannic,) of Ancilla 
[or Puella] de Gyneceo, a Servant in the Cyneceum, we are to _ 
an 


7 * * 
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ſttand it in a mote favourable ſenſe, for one kept there as a'Servanit 
in a privace Family, to weave Tapeſtry, Gu, or ib, according to 
her Capacity, And of ches'thete was ſuperior and inferior Rn; 
that employed in the genteeler and more polite works of H6uſe- 
wifery, this in che meaner and courſer. © NN 
Healsfang 3 (Engl. Saxon ;) in its firſt ſignification was the Pillory; from 
Halr Collum, and pan Prehenſio. But by degrees it came alſo to 
ſignify the Fine, or wg Compoſition, to the King, or the Lord 
of the Mannor, to buy off this puniſhment : which ſome (lays Spel- 
man) aſſert to have been Jen Shillings. In the Kingdom of Weſ- 
Sax, (that is, in Cornwal, Devon, Somerſet, Dorſet, Wilts, Berks, and 
Hamphire,) it is ſuppoſed to have been as much as the value of a 
Horſe with his Furniture. |Somner, Spelman. 
n HöEL DHA. The Welſh Laws, or thoſe of Prince Hoel Dha, i. e. 


F . ' 


Hyel the Good. Our Brittons, being driven by their Saxon invaders 
into Wales, maintained their Liberty and their ancient Cuſtoms there. 
But about the year 914, this Hoel their Prince, in a grand Aſſembly 
of his Clergy and People, at a place then famous, called Twy Gwyn 
ar Taf, (The white Houſe, on the River Taf, in Caermart henſbire, 
South-Wales,) aboliſhed their old Cuſtomary Laws, and made theſe 
new ones for them: which prevailed till the Engli/, having brought 
them into Subjection, impoſed their own; —_— in the time of Ed- 
ward I, (about the year 128 4, ) but more abſolutely under Henry 
VIII. [ Spelman.] e TO E 

| J. 


Infamy (Legal,) was a common Puniſhment amongſt the Romans. There 
was indeed (as there is ſtill) an Infamy of Fact, which followed up- 
on any Actions evidently baſe or wicked, in the opinions of wiſe and 
good Men, tho the Law made no Declaration. But this is not what 
we mean: It was an Infamy of Law; where the Law its ſelf brand- 
ed a Perſon as Infamous for ſuch and ſuch Facts. And this (1) by 
general Declarations of ſuch Perſons to be Infamous without any par- 
ticular Sentence declarative; as if a Man turned Stage-Player for gain, 
or practiſed Bawdry, G. (2) By Judicial Sentence; when he was 
convict in Court of a Crime which had legal Infamy annexed to it; 
as Theft, Fraud, Adultery, Exceſſive Uſury, Sc. Or (3) By the na- 
ture of the Puniſhment, which might be Inflicted without Judicial 
Proceſs; as when a Soldier was caſhiered for Cowardice. The Ef- 
fect of legal Infamy was, that thoſe who were under it were inca- 
pable of Dignities and Honours; and could neither be Judges, nor 
Advocates, nor Witneſſes, nor Heirs by a Will: but liable how- 
ever to have burdenſome Offices impoſed upon them; for elſe they 
would, in ſome reſpect, enjoy a privilege, inſtead of ſuffering a 
Puniſhment. [Dr. Mood. e 55 | 
Inſcribere, Inſcriptio ; (Civil Law.) vid. p. 103, & 222. 


Jure 


Jure Nature & Gentium, (in a general Senſe ;) Offences. vid, 


* 
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1 


„ 
* . 7 7 


of Lab, Law, and Siyte, violation; and uſed to ſig- 


9 el Sax.) A Term brought into Exgland by the Danes; 


1617555 


Fine, differing only according to 


F * 
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of the Offender thus. For a re of Quality, or a Gentleman, it 


r 
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LESsBOSs; An Ifland in the Ægæan Sea (the Archipelago,) now call- 
ed Metellino, from Mitylene the chief City. 8 

Libra; (the Roman Wer! ;) weighed 5256 Engliſh Grains. [Greaves 
of the Roman Denarius.] Allowing Gold, therefore, at 2d a Grain 
with uc, the Roman pound, of Gold, would anſwer to 431. 16s. 
of our Money: And allowing Silver at 5s. an Ounce, their Pound 
of Silver, will anſwer to 31. Engl. Money. 

Libra (Salica.) vid. Solidus. 

Libra (Saxon.) vid. Solidus. gg 5 

LIB VANS; Inhabitants of a large Tract in Africa: bordering upon 


Egypt, to the Eaſt; the Mediterranean Sea, to the North; the Gulph 


ol Sidra, and part of the Zaara, or great Deſert, to the Weſt; and 
At hiopia, or the Abyſſmes, to the South. What is now called the 
Eingdom of Barca was part of their Country. ¶ Baudrand. 
Litus, Lidus; Lita, Lida; the fame with Aldius and Aldia. | 
Lg | LOGRIANSj 


p. 147. 


755% 


o 
— — — 


8 S 5 n 1 : 
rr + TIS Eo tru ip HI ns gr a — 


> "EF 85 eq 8 «= 70 bs * 
* # YT "4 „ F 6 ws * 4; | | 
$36 TAT GLOSSAR 
9 | 
* py £ - > . E. 1 * iC iſt K , *. | ” | 


oy 


— 


„ 
od 
+ . 


* 


after ſome years 5 chemſelves of Panno- 
a 


nube and the Save, contain- 


| a — — * „ F. R 1 14 LVL , TAR? LA | 
they were, when, having Sr a Reputation for Arms, Narſes; 
the Emp. Juſtinian s General; 5 


a+: 
p © i 


| ed on all that Parr of it which retained from them che name of 
4 Lombardy 3 conſiſting of Piedmont, the Milaneſe,  Montferrat, Man- 


tua, Modena, Parma, Ferrara, Crema, Bergamo, Breſcia, Verona, Vi- 
cenza, Padua, and Bologna. | Sigon. de Regno Italiæ. Baudrand.] 
Here they continued 75 years, under a Regal Succeſſion, without 
any written Laws, -being governed by their ancient and immemo- 
rial Cuſtoms; till K. Rot haris, in a full Council of his Nobili- 
ty, Judges, and Military Officers, collected and reviſed thoſe, Cu- 
ſtoms, reduced them to writing, (with ſuch Additions and Altera- 
tions as were thought adviſeable,) and publiſhed them in form 


of an Edict, Nov. 2 2. A. D. 643. Sigonius has given us at 
large the Prologue and Epilogue of Rotharis to theſe Laws: in 
the former of which, he expreſſly dates his Edict, in the 8th year o 
his Reign, the ſecond of the J ndittion, and the ſevent ſixth ther the 
coming of the Lombards into Italy. Tho the year of the Chriſtian Xra 
is not added, the Characters of Time here plainly laid down, (at 
leaſt, two of them out of the three, ) ſhew that it muſt have been 


f . 143 11 f wt 1 — 14 1 I; g 8 7 
as I have ſaid. For (1) It was the 76th year current after Alboinus's 
fixing in Italy. Now this was during the Summer, (for he ſer for- 


. 
0 . 


ward from Pannonia the beginning of April,) A. D. 568. [ Baron. 
Urſperg. Sigon.] So that Nov. 643 would be the 76th current. (2) 

It was the ſecond of the Indiction, as we are told farther. Now the 
firſt year in that Cycle of Indiction, (according to the Imperial Ac- 
count, which I ſuppoſe the Lombards to have uſed,) began Sept. 24. 
A. D. 642; and the ſecond, at the fame day 643; which brings 
Nov. 643 into the ſecond Indiftion. As to the (3d) Character, the 
eighth year of his Reign, there is a Difficulty ; if, as Sigonius ſays, 
he began his Reign in 637; or as Baronius, 63 8: for then it would 

be but his ſeventh, or ſixth year. But the other two Characters be- 
ing certain and poſitive, I ſhall rather preſume upon this Compu- 
tation in the Prologue, that Rotharis came to the Throne A. D. 63 6: 
and fo that Month and Year in which the other two Characters 
center, may fall into che eighth of his Reign. However this be, the 
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Laws of Rotharis underwetit a reviſil and correction by Grimoalduc: 


C. Regi 600.) and received continual Additions by other ſucceeding 
Princes, down from Luitprand to the Emp. Conrad. Lindenbrog. 
in Prolegom. ] A: ? FM 

Luc ANI; Inhabitants of that part of Italy, in the Kingdom of Na- 

ples, betwixt the Rivers Silarus and Laus, (Selo ot Silaro, arid Laino;) 
che former of which diſcharges its elf into the Gulf of Salerno, at 
the Eaſtern corner of it; and che latter into the main Sea, (the 


Tyrrhene or Tuſcan,) about 23 miles to che Eaſt of Policaffo. Ran. 


LY CIANS a Pcople of the leſſer Afia, (or as the Turks call;it, Na- 


tolia.) Their Country lay upon the Mediterranean, betwixt Caria to 4 
che Welt, and Pamphylia to the Eaſt. The modern names are Al- | 
dinelli and Menteſele; and by what I can conjecture, Caria and part 
of Lycia make Aldinelli, *. the other part of Lycia with Pamphylia 
make Menteſele: But writers are at ſome uncertainty in theſe 7 ng 
when they ſpeak of thoſe little Provinces under the Turk; their an- 
cient Limits, as well as Names being changed. [Bandrand,) 

 LyYDIANS; a People of the leſſer Aſia alſo : betwixt Iona, to the Sea- 

Coal, South-Welt; and Phrygia Magna to the North-Eaſt ; Æolia, 
to the North-Weſt; and Caria, to the South-Eaſt. The Tutks 
(according ro Baudrand,) call it now r 

M. 


Mallum; a County Hall, where the Comes (or chief Magiſtrate,) and 

the King's Judges uled to ſit, to hear Cauſes which could not be 
determined in inferiour Courts. [Du Freſne.] _ 

Mangones; I take to imply, ſuch Vagabond Roger and Beggars as tra- 
velled in Gangs: for Menge, or Mange ſignifies, in the German Lan- 
guage a great Company, a Croud : and by tlie ule of the word Mau- 
gones in the Laws, it is plain they were Vagabonds. Perhaps, of 
the like kind with our Gypſies : for B. Rhenanus deſcribes them, Nui 
impoſturis Homines ludunt; as Buluxius cites him, Tow. II. col. 1198. 

Meta; (Lombard Laws;) vid. p. 174. 8 

Militia ; (Civil Law ;) was a Term uſed not only for military Service, 
or Poſts in the Army; but for any civil Function or Office under the 
Crown, which had a Salary annexed to ir. [Calv. Lexic. Furid.] 

Mundium ; (Lombard Laws.) Protection, Guardianſhip, or Tuition. 

| They ſuffered no Woman to live fire mundio, as they called it, at 
her own arbitrary diſpoſal or diſcretion. [LL. Longob. L. 2. It. i o.] 
For till ſbe was married, ſhe was under her Parents; or (upon their 
Death) under ſome of her Relations, as a Guardian, or Protector: 
when married, under her Husband. [Du Freſne.] And probably, when 
a Widow, ſhe either returned again under the Guardianſhip of ſome 
Relation, or of the King; for Poteflas Curtis Regie is expreſſiy men- 
tioned in the Law abovecited, concerning the wardſhip or Pro- 
tection of Women in general. The Effect of this was, that the 

\ Injuries done her mi br be proſecuted and tedreſſed; arid allo 


that 


* 
” 


 Noachides 3, vid. Proſelte of the Gn. 
Nudi cum ferro; (Charles the Grat.) In thoſe days, 


thor. However we learn from the Capitu 
to go naked, as well as chained : which Baluxius gueſſes, probably 
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ſe days, fays Balixiur, ſich 
as had committed a very grievous and extraordinary Crime, were 
ordered (ſometimes) by way of Penance, to go with Chains upon 


their Neck, Arms, and Body, in Pilgrimage to Rome, and other 


Holy Places, till it ſhould be thought fit to abſolve them. And by 


what he cites from Aabillon, it appears, that this cuſtom flowed ori- 
ginally from ſuch Penances enjoined for the Murder of ſome very 


near Relation; (cho it might be afterwards uſed for any other enor- 
mous Crime:) the Sword, with which the Murder was committed, 
was to be forged into a Chain for the = according to his Au- 
p= 02 


that the Penitent was 


enough, took riſe from ſome viſions, (or pretended viſions) of the 
Penitentiaries of that time; for (ſays he,) this fort of Men ſometimes 
thought themſelves wondrous wiſe, if they contrived an out of the 
way Penance, tho ever ſo ridiculous. Balux. in Notis ad Libros 
Capitular. col. 1198.] RY. Ng 18152 
| O. 


Ora; (Engl. Sax.) was a certain weight of Silver, and not any ſtampt 


Coin: but the Queſtion ſtill remains, of what weight, or value in 
proportion to our preſent Coin? It e paſſes for an Ounce; 
and fo Spelman, and Somner: who both agree alfo, that it was ſome- 
times reckoned at 16d, ſometimes at 2od. Selden ſays, that 204 
made an Ora commonly; and ſometimes, according to the variation 
of the Standard, 16d; but that generally 12 Oras were computed 
at 205. [Seld. of Tythes, c. 8. p. 203.] Now if all theſe writers 
mean Saxon Pence, (as one would think they ſhould,) it will fall in 
tolerably with the Ounce : for a Saxon Penny being 34d of ours, 16 
of them would make with us 4s, and 20 will make 5s. But if 
reckoned by our preſent Pence, the Ora of 20d would fall ſhort of 
an Ounce by two thirds, tho 1 2 of them would indeed make 20 
of our Shillings. What gives me the Difficulty is Sommer's Account 
of the Lahſlite; where he lays down the Gentleman's, and the ordi- 
nary Free-holder's by Marks; the Country-man's by Oras. Now he 
plainly ſhews us, under the proper Title in his Gloſſary, that a 
Saxon Mark was but equivalent to 75s. 6d. of our Money. The 


Gentlemans Lahſlite therefore, (of 9 Marks and an half,) amounts 


but to 31. 11s. 3d. of our Coin; the Free-holder's, (of 5 and an 
half,) to 21. 15. 3d. But the Country-man's 1 2 Oras, if they be reckoned 


(by Saxon pence,) at 5s. each, will amount to 37. So that this 
loweſt Rank 


of Men would have been puniſhed almoſt as high as 
85 8 thole 


vw 
8 * 
1 
£ Ws 


2 Tr Sn i149. 
holder: or, take the Ora at 45, their puniſſiment would amount 
to 21. 8s. Which is ſtill more than the ſubſtantial Free- hold- 

er's. And this I take to be abſurd.” But ſuppoſe the Ora at 10d 


. TEC 7 3 


wo an equitable proportion in the penalties upon the meaneſt fort, 
wi | 


f 


Ordeal, Ordalium; (Engl. Sax.) Other Nations called, it Fudicium bei; 


I 4 


od 


4 


* Ts 2 Th 
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4 


if, alter three days opened, no hurt appeared, he was * os ; if 
| e Perſon 


ſpace of nine Foot; his Hand t6 be afterwards Scaled and opened, 


as above in the Caſe, of boiling Water, and his Guilt or Innocence 
Vas judged of in like, manner. Ox elle, (as in the Caſe of & Emma, 


"= Mother of Edward e Copiria, accuſed of Lewdneſs,) the ſu- 


low tharcs, ee e eee | 006 repar 


rial by 200 Bread and Cheeſe; was a very odd 


JJ. 


be able to ſwallow it, 


non. Law / would never 
iſhed here by Parlia- 
man e Cowell] 
Tigers Cn Sh 1057 de eee b; an origi- 
nal Servatit apon a Farm, confined to the Culture of choſe parti- 
MS On VV 2 cular 
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Fus GLOSSARY, : : | 
cular Grounds by binh and deſcene, co whoſe Poſleſon ſoever the 
Eſtate were eransferred ; and he gives an Authority to n 
frm che Edick of Tbeaderie, c. 164. But Spelman applies the word 
to any Domeſtic, who was obliged to Sorvitide in à particular Fa- 
mily, nor by Agreement, but Bach and: Original, his go es 


vg been in the con r 0 there n him. 
P. 


Penny, Pence; vid. Penarius. | | 

PISIDIANS; their Country was the rte Part of Parpbilia 
in the leſſer Afaz called now by the Mags Virſacgel, or * 
cli. Baudrand. 


Pound, of Gold, or Silver; vid. Libra. 


Præpoſt itus paganus; (Sax. Sithcundwan.) I have rend ered } it in the WL. 
). 12.4. the Steward, or principal erſon employed in a Mannor : 
Gre upon farther Conſideration,” | Fink this got exact; tho J let 
it ſtand, becauſe J am ſill uncertain whether to Nie Spelman or 
Du Freſne. The former ſays, they received their name from a Sax- 

on word which ſignifies to March, or make a Journey; fox that they 

were always to be in readineſs, on ſummons from their Lord, to 
attend him in Military Service. 47 v. Sithcundman. | Perhaps 
the Prepoſitus was a ſort of relident Officer, to raiſe the Tenants 
and March them upon ſuch occaſions. But Du Freſue gives us 
another Notion; and deſcribes him a8 a p petty Juſticiary, or Magi 
ſtrate in a Village, ta decide theit Differences Ge: 4 chat E 
was under the Bailiff of the Mannor, to. whom Appeals m ht be 
brought from his Determination, „ and by whom kunt ve Was 
puniſhable or romoyeable for any y Crime or Miſdemeanour. {Ds 
Freſue. v. Prepoſitus : Ader pedgneus &c. | 

Pretorum Edifta, (Roman, aw.) vid. Ediffum perpetuum.. 

Private Crimes; (Roman Law,) wid. N 

Proſelyte fe the Gate, or Noac bides; (among the Fews 3) was a Convert 
from the Gentiles, who wp al renounce Idoſatry, and join with 
Them in the worſhip of the true God, He Was: not receiyed, by 
Circumciſion, nor obliged t che Law of Moſe es. in other r OY : 

but undertook to obſerve che s ra 

for which reaſon te was 9 Nogehidls: _—»— N If are 
ing to Mr. Selen, Were, To worthip only the true God, dif 
chiming all id bus Riges and Services. II. To. reverence the 
moſt holy Name bf God, And. avoid all |Blaſphemy. III. To com- 
mit no Murder IV. To beware of Adulrei „ Inceſt, and unna- 
rural Luſts. V. To Aba from Robbery, Th 10M and all Injuſti ce. 
VI. To conſtirute Forms of Civit Government, and pay obedience 

do it. VII. To cat no member of 4 living Animal; by, which all 

5 eruelty toward fach Creatures was e 1550 2 4. . Jure Nat. 

Gent.] 211 Boillilc : 

Pri of of Righribuſmſe,, (artiong che Frys J, Vas Fe convert. 8 heir 
oy 18. "who er and, % e to The whale Law Qt l ; 


1 1 * GLOSSARY. 


and was/ initiated by Circumciſion, Baptiſim, oo be lan, 
as 4 Woman Profelyte: was by ee 
1 . 9 _ vid. P. 97. dεον Ur v it 
Relegation hat Lay 13 was one ſpecies of deer : Aud i it was 
either general, or 70 an Iſland, For either (1) the Perſon had only 
ſome certain Province or Provinces forbid him, (his own Country, 
and perhaps ſome others,) into which he might not come; but had 
liberty to live any where elſe. Or (2) He had a particular Ifland 
preſcribed him, within which he was obliged to confine himſelf 
Relegation might be alſo either for a time, or perpetual :; but which- 
ſoever it was, he retained the Right in his Eſtate, and the Px 
of his Effects, and might diſpoſe of them by Will, and ke 
Privileges of 2 * Citizen. ¶ F. De Interdiffis & relegatis. I. = 
Te. 22,1. 7 4-] The Relegate muſt not come into the Pro- 
vince becbilden Bag or ſtir out * the Iſland aſſigned him; If he 
did, his Relegation (if it was but for à time, ) would be made per- 
petual ; If —_ by Sentence perpetual, bug not to an land, it 
was made to an Iſland If his RR Relegation were to an Iſland, it 
became in conſtruction of Law Depurtation to an Iſland; and eg 
thus become Deportetus, = he again went our of his Bounds he was 
to ſuffer Death WG de Poms. . It 19. % 
RIPUARIAN Laus. e Ripuari were a P le of the lower Ger- 
many, inhabiting all ——— berwixt. the Rhine, Maeſe, and d1o- 
Felle; which oh in the Dutchy, of Fuliers, Ky art of Cleve," the 
Spaniſh Guelderland,.. Luxemberg, * Lorrain, che E- 
leckorate of Calogne, and part . a. Treves. B . Sanſa] Their 
Laws were given them by Thierry K, of Metz, or Auſtraſta, at the 
lune time dat he _—_— an arts, 
and Mane 3; i is, A. N. 512. a ene N ] 


+ a 4 ab 


SALIEC ie The Sali derten to 4 ce] were a Boch of 
| Franks, wh paſſin the Rhine ſettled firſt neat Metæ in Larrain, along 
the Banks of the River Salia, (from whence they took their Nahen 
new called the Seille, which falls into the Moſelle at that City. 
Thence, in coufſt of time, they removed, and made their way to 
the Country of Liege and the Rank of Brabant; which Chi letius, 
N ind. "if. & Fans Salica,] and nl, i LL. Salic. i uſtra- 
15 have offered fair to prove | the criginal Terra Salica Where theſe 
Laws were made, and tlie Franks inhabitl. ig were governed by chem; 
tho afterwards they {pread (with Additions and Altexations,) amongſt 
the other Frank alſo. They were collected fram their ancient Fu- 
ſtotns, and drawn up in writing, ſome time before their converſion 
to Chriſtianity, by our of their wiſe Men elected fo or che pur ole, 

A three ſeveral Selllon⸗ in di ifferent Towns, in the b fig ginn Pe 
| Reign® of Pharao, K. of 155 Franks, about che year Nr ße Gee 


420, 


Sanhedrin, (Jewiſh) SuviJern; the 


Scæatta; Engl. 59x ) A ſmall Coin, but of what value is very u 


Taz GLOSSARY 
4207 or 422. [vid. Teffim.' wet. Hiſt." Wendeling LL. Salicis Rep? 
When Chriſtianity took place, they underwent ſeveral Reviſals, and 
had ſeveral Additions made to them by ſucceeding Princes; parti- 


cularly Charlemaigne, A. D. 798. The famous article in theſe Laws, 
againſt Women inheriting, runs thus; That in the Salic Country, 


<< no part of an Inheritance [in Land] ſhall paſs to a Woman; but 
e the Males only ſhall enjoy it. ¶ Patt. Legit Salice, Tit. 62. $. 6. 


De Terrd verd Salic4 in mulierem nulla Portio Herelitatis Tranſit : ſed 


hoc virilis Sexus acquirit. &c. Or, as Lindenbrogius's Copy: De 
Terrd verd Salicd nulla portio Hereditatis Mulieri veniat; ſed ad vi- 
rilem Sexum tota Hereditas perweniat.] ¶ Chifletius. Wendelin. Du Freſue. 
Spelman. enn, Wa, W3 TN 

nd Conſiſtory, or Senate; conliſt- 
ing of Seventy one Perſons, choſen by the People, as a ſupream 
Court of Judicature : which always far at Jeruſalem; and could pro- 
ceed originally, in ſome caſes, and alſo receive Appeals from inferior 
Courts; as Facts the Conſiſtories of Three, which far only upon perry 
matters, pecuniary Controverſies, &; and from thoſe of Twenry 
Three, which had power of Life and Death. [Godwyn.] ]. 


Sarbaet ; (Welſþ Laws.) vid. p. 124. 98 
SAXON (German) Laws. Theſe, as well as the Friſian, are laid to 


have been formed by Harold the Dane, A. D. 984. [Spelman.| Bur 
Lindenbrog inſiſts, that their Code which He has publiſhed, 'is more 
ancient by above two hundred Tears ; the Parchment and writing ap- 

pearing older than the times of Charlemaigne : as in the caſe of the 
Frifian alſo. And it appears by Charles's Capitulatio de partibus Sax- 


oniæ, A. D. 789. c. 33. where he determines of perjured perſons, 


that they ſhould be dealt with according to the Law of the Saxons, 
that they had a Body of Laws before His time. As to what is found 
in them concerning Church matters, or their Allegiance to the Kings 
of the Franks, (Sr. H. Spelman's great objections,) I think it may be 
eaſily ſolved ; by ſuppoſing their ancient and original Laws, together 
with the Additions made by Chriſtian Princes afterward, incorporat- 
ed into one Code together, as was very uſual. And then, it will be 
no wonder, that ſome things relating to Chriſtianity,” (to which they 


were converted. in the gp of Charles the Great,) or to the Kings 


of the Franks, (to whom they were ſubjected in the fame Reign, ) 
ſhould be found there, mixed by way of Addition to their ancient 
Code. This Argument however will admit the carrying back o 
Lindenbrog's Manuſcript as far as the Reign of Charles, tho it could 
not (for Spelman's Reaſon) be earlier; which is two hundred Years 
before Harold. eee i e 

0 t y uncer- 
tain. In the Judicia Civitatis Londonie, preſcribed by K. Athelftan, 
(the laſt Section,) we meet with a Computation, which 1 was in 


hopes would have given ſome Light. The Weregild of an Husband- 


man is there ſtared at 200 Saxon Shillings ; a Thane, or Nobleman, 


fs. 6LOSSARY, 


ar Sie. Times ©) uch, dr i 42-00, Seren Shillir 


time, as much. As. 4 Nol „ and it is expr | * Thirty Th 


yg naps" me 1 Lat, Ae f I 20 po gn, 1 5 1 jr Hi ft 


ford Pence, ſor 1 2 105, "2 our 15 Thur oo 7 8550 into $3 3 
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8 = * tou nk be. INI 5505 65 S. wich for 833 
e en- 
count. Hut ſuch 
8 gy it is, it 15 by no means yr The Se could 55 be ſo 
much; becauſe we meer witch ſomerhing inconſiſtent. in chat Law 
of Athelbetts which I have cited, pr 33. There, the Fine. for vi- 
5 an ordinary Perſon s waiting Servant is bur Six Shillimgs, Sax- 
on, (75. 6d. Engl.) For a Servant Maid in a lower place 59. Seeats: 
For a meaner ſtill, 30 Sceats. Now. 50 Sceats, at 3d. 5 . Fpck, 
would be 13s. 74; which js almoſt double che Penalty for one of 
a higher Rank: and 309. Sceats will he 85. 9; Tp bears Pro- 
portion to the laſt indeed, but neither of them to the former. In 

a word, no ſolid concluſion can be made in matters ſo abſtruſe as this; 
and we muſt be content with Darkneſs, Were Light 15 nat. wa Hy had 

Scondalum; a Tumult, Riot, or Ay. ID Freſne. ] 

Scorticgtus; vid. p. 55. | 

Sculdaſius; an inferiour S jugs or Magiſtrate in a Tawn. 

Sertertius; 5 (Roman Money) | worth of ours 14. $. and half a farrhing 
Kennet 

Serhyudus; (Engl. gar ) The middle Rank of Men, "wha Life Was 
valued ar Six hundred Shillings. Sommer.] 

Shekel of Silver, (Jewiſh.) Of che value of four Attic Drachms; ; that is 
25, 64, of our Money, or chere about. [Greaves, of the Rom. Denarius.] 

SICAMBRI; The ancient Inhabitants of the County of Zutphen, in the 
Lou Countries. Baudrand. 

Solidus, Aureus, (Roman.) A Gold Goin: j of which, till alter Alew: Se- 
werus's time, 48 went to the Pound; fo chat 4 of them were an 
Ounce; and the Roman Ounce weighed 438 Engl Grains: Allow- 
ing 24. for each Grain of Gold, the Roman Ounce was worth of 
our Money, 31. 135. od. 

The Aureus curafore-- rill after Severus, was 5 18s. 3 l. 

But from the time of Conſtantine to that of Fuſtinian,, (incluſive,) 
7k of them went to the Pound, 6 to the Ounce , ſo chat 

The ow Jalil, or auer. Was by: 55 e 

| is 


the King, 2 65 | 
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Seerus's/ Reign, when it uss dlyided 


} 


by Coining ſmaller Gold pieces, of half the value, 'ahd'of ove third, 


alſo; that Pound is to be underſtood of 12 Ounces Weight ; and not 


a. counted Sum 6f Money, without regard to Weight.  Admittin 


, Be Plas Sig hop he pre] WEE 
The Friſian” Pemy, (a third part of their Shilling, 


3. upon the Reduction made by Lewis the Pioun. 
Solidus, (Salicus;) The Salic Shilling; conſiſted of 40 of their Pence, 
as is abundantly evident by their Laws. Wendelin ſhews their an- 

cient Penny to have been but equivalent to our 1d. +; And ſo, 
The Shilling, conſiſting of 40 pence, would anſwer our 5s. 
But Pipin, and more eſpecially Lewis the Pious, (as Du Fyeſue, Sic- 
cama, and Pitheus take notice, and indeed the expreſs order of 
Lewis for it appears in the Capitulars, L. IV. c. 75.) made à new 
Regulation of their Coin, and brought the Shilling to 12 Pennies: 
their Penny however was raiſed to 3d, as I have ſhewn in the pro- 
per place; and ſo, - 8 An: of IR 
8 Their new Shilling, containing 1 2 of the new Pennies, mult be 35. 
The Salic Money was that of the Franks; for Frank and Salic were 
ſynonymous, according to Pitheus, in Gloſſ. ad LL. Salicas. , 
Solidus, (Saxonicus;) The Engliſh-Saxon Shilling, conſiſted of 5 of 
their Pence. Theſe being each of them zd with us now. 
Their Shilling was, conſequently, in proportion to ours, 15. 3 d. 
Their Mark, (30 Pennies, 1 N.. 
Their Pound, (48 Shillings,) Wy 
Stola; the ordinary Veſt worn within doors by the Roman Women, 
which came down to the Ancles : when they went abroad, they pur 
a long Cloak over it. The Stola was only for Woman of Repu- 
tation; common Whores were forbidden it. 
Stuprator; the Man guilty o 097 hi end 
Stuprum; which, in the ſenſe of the Roman Law, was Lewdneſs' commit- 
ed with or by ſuch unmarried Women as were not common Whores. 
TEN EDOS ; 


* 
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THX GLOSSARY. 

Tixzpos; A little Iſland in the Archipelago, upon the Coaſt of rhe 
leſſer Afi, retaining ſtill the name of Tnedo. . 1 
The ſmot het, (at Athens,] were the ſix Junior Arc hons, who had pow- 
er of receiving Indictments, * ing in Proſecution of Falſe Ac- 
cuſation, Bribery, or Impiery ; and N deciding controverſies betwixt 
Citizens & Strangers, and about Trade and Merchandiſe, Gc. [ Potter. 
THESPIANS, Theſpie, Or Theſpia, Was a City of Bæotia in Greece, not 
far from the Iſthmus of Corinth. It is ſtill called Teſpe. Baudrand.] 

Thingati , | Lombard Laws.) vid. p. 118, » he 
"THRACIANS. Their Country is now called Romania: bounded by the 
- Propontis, (Mer de Marmora,) to the Eaſt; the Euxine, (or Black 
Sea, ) to the North-Eaſt ; Mount Hemus, to the North, and North- 

Weſt 3 Macedonia, to the South-Weſt ; and the Ægæan Sea, or Ar- 
©  chipelago, to the South. The principal City, is the famous Con- 
1 ffantinople. [ Baudrand.] ve 7 . 5 
*THURIUM, in Italy ; vid. Charondas, in the Chronology. | 


« 


5 Danets Diction. of Gr. and Rom. Antiqu./ 
Toga; a looſe Gown, worn by Men, amongſt the Romans; and gene- 
rally white : but ſach Women as were Common Whores, were oblig- 
ed to wear them, and black ones too, as a mark of Diſgrace, and 

J...... ES. 


4” 


Tourneaments ; a noble Exerciſe with Lances and Swords, deſigned to 


- ſhew Courage and Dexterity in the Art of War; performed by the 
greateſt Princes; and none admitted but Men of Birth and Honour. 
Ihe place, was a Circus, or convenient compaſs of Ground, railed 
in from the open Field where the Spectators were. The occaſion, 
Was uſually ſome Royal Wedding, or very great Entertainment 
* 16 bf bb 19 4 | 7 1 | | 
amongſt Princes. The Weapons were generally taken care of, that 
"N83 5 Mit yi 4 212 1 
they might do no hurt; the Points being blunted, and the Edges 
of the Swords rebated : but notwithſtanding this, many fatal Acci- 
dents have happened in them; ſome merely Accidents ; but others 


dle of the ninth Century in France, Germany, and at length in En- 
gland, for ſeveral Ages. In France, we find them as low as 1559, 
when K. Henry II received a mortal wound in his Eye by a ſplinter 
of Montgomery's Lance. [| Collyer.] _ von, 8 
Tue lf hyndus, amongſt the Engliſo Saxons; was a Man of that ſuperi- 
our Rank, whoſe Life was valued at 1 200 Shillings. [Somner.| 
Twy-hyndus ; one of the loweſt- Rank, whoſe Life was valued bur ar 
200 Shillings. ¶Somner. Spelman. ] | 
KD | wan * W. | 
WanDAL1: They inhabited what is now the Dutchy of Mecklen- 
| burg; and were part of the ancient Vandals, fo famous for over- 
- running the Roman Empire in the Weſt. ¶ Baudrand.] | 
TE TOR or HED 320k TOW. as co ES... Weregild, 
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Thymelici ; were ſuch as ſung or danced upon the Stage in Enterludes. 


by malice of the Combatants, who took theſe opportunities to diſ- 
I 8 . | | | . . 
charge their private Reſentments. They were in uſe from the mid- 
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$46 Tun GLOSS n 
Weregild, or Nera. We frequently meet with this in the Laws of che 
| middle Ages; eſpecially in France, N and England. It was 
0 


properly a Compenſation in Money paid for the Life of a Perſon 
| ſlain, according to his Rank, by him that killed him, or by his 
Relations; or paid to redeem 


n the Criminals. Life in Capital Caſes; 
for in thoſe Ages they were very tender of burg Men to Death: 
But it was paid alſo on many other Occaſions; for upon moſt no- 
torious Crimes the Weregild was demanded, rather than ſeverer Pu- 
niſhments inflicted. In the Caſe of Murder, it was divided into 


; 2 0 


- 


three parts: the King had one, called Frith-bote, or Fredum, for the 
Breach of his Peace, and the Loſs of his Subject; The Lord had 
another, for the Loſs of his Vaſſal, called Man-bote; and the Kin- 
dred of the ory a third, called Mag- bote, or Cengild, for the Loſs 
of cheir Relation. Ar leaſt it was fo in England, according to Spel- 
man in his Life of K. Alfred. Sometimes, according to the Nature 
or Aggravations of the Crime, the Weregild was doubled, trebled, 
&c. | Spelman.) The Frifian Weregild, {ee p. 116. 
W1s1GcoTH Laws. The Wifgoths were the Weſtern Got he, as they 
were diſtinguiſhed ; who got poſſeſſion of Spain and Portugal, and 
the neighbouring Provinces of France; |Gallia Narbonenſis, contain- 
ing Savoy, Dauphiny, Provence, Languedoc, and Gaſcony | They 
were governed by unwritten Cuſtoms, as the Nothern Nations ge- 
nerally were for a long while, till Euricus their King, A. D. 466. 
drew them up in Writing: which was afterwards reviſed. by Leuvi- 
gildus, A. D. 5705 and again, with many Additions and Altera- 
tions, by Chindaſuindus, and his Son Receſuindus, betwixt the years 
i” 641 and 672; and laſtly, by Egica, with the Authority of che 
XVIrth Council of Toledo, A. D. 693. This Body of Laws pre- 
vailed as far as their Dominion reached, which I have deſcribed a- 
| bove; and for ought I can perceive by Lindenbrog's Preface, is much 
the ſame, (tho' the Order ſomewhat tranſpoſed,) with the famous 
Fuero Tuzgo, or Forum Fudicum, of Catalonia. | Spelman. 'Lindenbr.] 
Mita; (Engl. Sax.) It was a Fine in certain Criminal Cafes: Somner 
 fays, the Vita due to the King, was 160 Shillings; to the Biſhop, 
or Earl, 60 Shillings; to the Thane, or Baron, 3© Shillings. And 
Selden fays, the uſual Vita with the Engliſh, was 30 Shillings. But 
Spelman will have it an uncertain Sum; and by that uncertainty it 
differed from the Weregild, which was fixed; but fo it did, undoubt- 
edly, in the proportion too, as a ſmaller Penalty. I have therefore 
choſen to Interpret it, an arbitrary Amerciament, at pleaſure of the 
Court. | Sommer. Selden of Tythes, c. 8. Spelman.] dey 
Wynebwerth; (Welſh Laws;) a Fine, or Sum of Money, due to 2 
Woman from her Husband for his Adultery. [LL. Heli Dha. 
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Civil Law 
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Civil Law 
Eaſtern, or Greek Code 
Lombard 
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Civil Law 
Eaſtern Empire 
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Attempting to debauch. vid. $I 2 


Bawds, and Procurers, the Diſtinction in Civil 


Tie. I. c. 3. f. 2. 
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Civil Law | 
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Divine Service; Neglect, or Contempt of it. Tit. V. 
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Abſenting from it 
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Franks 
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Plato 2 
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Indecent Behaviour at it. 
Civil Law 
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Ancient Romans 
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— to game. Tit. VII. 280 
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Plato 38 
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Heel Dha; his humourous Satisfaction appointed for 


Adultery with the King's Wife. Tir. I. c. 7. f. 3. 
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Husband, conſenting to, or conniving at the Lewdneſs 


of his Wife. vid. Lenacinium Mariti. Tit. I. c. 7. 
cod 141. Oe. 
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tabs Mariti. vid. Aber 85 8. 
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